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CITATION OF REPORTS 


Rule 46 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 68d have been reprinted by the 
State, with the number of the Volume instead of the name cf the Reporter, 
counsel will cite the volumes prior to 63 N. C., as follows: 
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t# In quoting from the reprinted Reports, counsel will cite always the 
marginal (4. e., the original) paging, except 1 N. C. and 20 N. C., which have 
been repaged throughout without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the “Court of Conference” and the Supreme Court prior to 1819. 

From the 7th to the 62nd volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868, The opinions of the Court, consisting 
of five members, immediately following the Civil War, are published in the 
volumes from the 63rd to the 79th, both inclusive. Frora the 80th to the 
100th volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The remaining volumes contain 
the opinions of the Court, consisting of five members, since that time or 
since 1889. 
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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 


FALL TERM, 1931. 
SPRING TERM, 1932. 


CHIEF JUSTICE: 


W. P. STACY, 


ASSOCIATE JUSTICES: 


W. J. ADAMS, GEORGE W. CONNOR, 
HERIOT CLARKSON, WILLIS J. BROGDEN. 


ATTORNEY-GENERAL: 


DENNIS G. BRUMMITT. 


ASSISTANT ATTORNEYS-GENERAL: 


A, A. F. SEAWELL, 
WALTER D. SILER. 


SUPREME COURT REPORTER: 


ROBERT C. STRONG. 


CLERK OF THE SUPREME COURT: 


FRANK NASH. 


LIBRARIAN } 


JOHN A. LIVINGSTONE. 


MARSHAL: 


EDWARD MURRAY. 


ili 


JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 


Name District Address 
WALTHE: Li SMAUigeticicinotsciaetesrneen tocwians | Cy | Sea enn ne ere Elizabeth City 
M. V. BARNHILL... .ccsccsessscsevecceerecrsesressesenons SeCOnCiscccteaetenisteens .Rocky Mount. 
Gi. EL. MID YET TE\.....00.sccccvecsscenscccccsrrerseusesceaccs PAT casi tesseiatensncatwndanes tress Jackson. 

B.A. . DANIELS: cccccicsdesncescnvcdscvesseceeewsccsespandsdace BOUT ED visscsaccseserceetencs .Goldsboro. 

J PAU FRI ZOU scscccs ei caccasles et aiaeenes tees: s Cas ol RO eRe eer ee Snow Hill. 

HENRY A. GRADY......cccccccsrtessnssscscsncosescoeees a Ree er Clinton. 

WO FIASRISs iiceeesctsdetttayienntts mination SOvGnthiiciincctsuscinwncun Raleigh 

FE. FH. CRAN MER... .ccccsccorcssscsessseensvecsaccessoessenee BS Goss yivnienanyas caneesetab eae Southport. 

IN Ac: SEN GCEATR iieideceisiekisnarsdeiosntenagecceseiones ING Giese neces oan Fayetteville. 

WV A DBI oath eieandsancieet ct aeatent TONE ec dckesrpctearensitons Setsare. Oxford. 

SPECIAL JUDGES 

CLAYTON MOORE.....cccccccccsesssscseceeecercceeeeseetgnseeeeeeseeeessentonenpescsesepeseeeeeetpenes Williamston. 

eV, COG WW PIER ees ie ews chcc canes cocci wee epee can en cen cess etonavanedededaeceetsene ee Kinston. 
WESTERN DIVISION 

JOHN Hi. CLEMENT 1... cccccscrccssscessseeevccesvaveanees Hl@VENnUD: cuisines Winston-Salem. 

HW.” FOYLE SINK cisiccisieccivacecssinssinc wicastevanse TCO Teas escshaist ass Lexington. 

Bee ME SRA CRs wavcchiicanteasstencincadiane daneeacees Pi PECON Ciiccecesiscecccetsverers Monroe 

WY PEA RDUN Cid sacaicieccacsistaenbavansnaswtevensvinees Fourteenthb.........ccccccce cee Charlotte. 

TORN: Mi. “OGTMSB YY wasvs seu icceksssarscedecssivetved eases Pufteen ticicscccc ied Concord. 

WILSON WARLICK.....csccsscccsersssrscssscocscoensseees Six feentiisscaasee ines Newton 

FPP TB > SESE EY oc ccccsesavicvscbatiecauactedecwesesnrneucacennaes Seventeenth... vee Wilkesboro. 

MICHAEL. SGHENCE jc incecerivessact vies eccavscdsnccases BWighteenth......ececee .... Hendersonville, 

Pi. Al MCISLROY adic cies ve eerie cess Nineteenthisncasccciccee Marshall. 

WALTER BD, MOORE. c..ccessccesiccsscsdecescontessttnvesees Tween Lieth...ccccsceccsseeresse- Sylva 

SPECIAL JUDGE 

CAMERON FY. MACRAE vi. cccccccccssscessseseceeenesseeeessesaerccesstencceeaeseevensaecessn stone Asheville. 
EMERGENCY JUDGE 

THOS, J. SHA Woessscssscccsctssressreccsssssscseeessaeccsteceressesssersers sesesaceesaasonaeenaeases Greensboro. 


SOLICITORS 


EASTERN DIVISION 


Name District Address 
HERBERT R. LEARY........ccccccccsecscseurestevseceecece NAS Gonciaacvaiaasenyahecuertones Edenton. 
DONNELL GILLIAM...cc.ccccsssssecsssscccssscecsssssesess DOCOMG vsssuscrtendadseccseesetien Tarboro. 
|S Oe Ga: 35: ele ee ae MAE edacediieeehxcseuddesooss Henderson. 
CLAWSON L. WILLIAMG.......ccccccccccceseeceeecess PU GUE DN ceurosanectaennnascundartanes sanford. 
| Fas (Pie, 7.9 3 eR ee PO PEGIY scjccuncicsturiavessdseoevanaess Greenville. 
JAMES A. POWERG.....0.....cccccscccsososecconssesssoses BLS Ls vacess oarivereianctuesiadatne Kinston. 
he As, TPT ES, Sustuisestads sees piasadiusvawiucineevveccentds DOVON ENG c.cesseivendeanzies Raleigh. 
WOODUS KELLUM.......cccccccccsecssssscsececescseceeeces PVC ie vecittindcatecvuswonets Wilmington. 
he kis MECN BILD iasssasseseericeaiecnvinicucivedoaeinvents INST Wiad atevadeavctseattstetersed Lumberton. 
W os. UMS TRAD isiiccnscatacceisnredaven sesadacsusaaieten DOU siviaivosaeantuviercncnnn Durham. 


WESTERN DIVISION 


CARLYUB:: FHIGGIN Siiisceiiseatsinkececies resend o HL@VeNth.... ec ecsecccereeevens Sparta. 

Teak Be TROON TS tuaioaraciccaicss ooh ftaisoverkemenserriodeas PES CLL UR s.ce.coesvaatoseccteanseres Greensboro. 
BY ID PUR LUPS ves tscinivensGecccsituicoines avsecaseicveoaes THITCCONE Binds divcciseceseucis Rockingham, 
JOHN G. CARPENTER. ....ccccssscccsccccssccunesseunceness Fourteenth..........ccccccceen Gastonia. 

ZEB: VY 0, LAO Gicscsesudaieasavelinneeiucenas tabanes setuxedecaes PULCOen thc. s.seuiiscnaayscess Statesville. 

L. SPURGEON SPURLING,....ccccccccececccccseececeuees POEXTECN CD... .cccccceseesees ».. Lenoir, 

JNO. R. JONES... ccc. ceecccseeteenee ny ene are seventeenth... cee N. Wilkesboro. 
Di VV ELSE cand Bhcdecestagvitecarnciexessaanentomiercades Highteenth............cccccceee Marion. 

Lig Nb INBTULES oiksvesaysininiiivesustustante tides Nineteenth..............ccee Asheville. 
JOHN M. QUEEN... ccc cccccescesscccacsnseseceerenss TPNV ON TIGU gi sinccveatees ues Waynesville, 


LICENSED ATTORNEYS 


SPRING TERM, 1982. 


List of applicants to whom license to. practice law in North Carolina was 
granted by Supreme Court at Spring Term, 19382: 


BALL, DAVID GRAHAM... cess seoueaaseaicees ee ee Seria sauscens Raleigh. 
BANZET, FRANK BROADHURST... ees ai vaietoiattimiennnets sioaaeeen sore dtl geway. 
BLOOM, BLI............ ascuapatictadeteshesaeacasiedadsescbaasebied eusuesenneidantimaeemee a eV Ie. 
BRAMLETT, WILLIAM ARTHUR.......cccsseccceesseees seseestsccsaasrrecossesserersseeseAtS 2eVille, 
BROWN, TRAVIS TAYLOR. cceccsseseseesenes SdidEand sinaeeenuncanunen dalpaaneatndaanwl Charlotte. 
BUFF, JAMES EDWARD. sitseersereeenes svagetenseronisenesteds vere inaieinoen ere Casar, 
BUTLER, WILLIAM LPARLE,.....cccessseeres sdearvinauaes nin ceneniiaiees weeoeneeGlon Alpine. 
CATES, CLARENCE COLEMAN, JRBoiscscesecseeees aaiennn i csesbvtontiadoaniersetane OA Del Ail). 
CHILDS, GEORGE COSTNER......:cccseeeeeeeees Cooke neuen: Pa ene ere Pee Wadesboro, 
CLANCY, DIRS) FIELEN: JOINS TON wiissicsicsescsctitinecsesenseanctvenuntion mere Asheville. 
CRAIG, DAVID JENKINS, JR... eee Sihacauie anuetoanee suunaohuauncaeend Wanschtens Charlotte. 
DORSETT, JOHN DEWEY............ eceaderetauenees eds cme cteen eam seneecaees taaseicain Raleigh. 
EDWARDS, MARK.....cccccccceesreees arise obantealiaanu Aaselea teuteeusvnad ease madeusealcuceiee Asheville. 
ESSKRIDGE, ELBERT STANFORD.....ccccccccsccssscccussccccsseccesseecenecsestesssassneeees Kenly. 
GARRETT; JOSEPH WALTON}. J Ryiaciainisscccvacescindesen aisesesaieteaseousdeddnaien sas Madison. 
GLENN, MRS, ELIZABETIL LUMPKIN... cccccccssssssssscereestseecenseasenssseesene Asheville. 
GOOD MEAN 5: ARTE at seal cies recs ascents ep den clomneaaeasene Soainevets Mooresville. 
GOODSON, INENNETH LEWIS wisiictenortnaenetino an addetisinmimmrndetasalos Lincolnton. 
(SBAVES,. CAL US aii cscs cts sents ssa adnan icici aan nate Seca taaleninans M:. Airy. 
GRAY “CLAUDE: J UDSON ein isinesierrsateonsilimnesiin Orns taraneanantn Ti otville. 
Hoa NN Ale TEAR N ERs -d Revecesianvansaceconsastakroua shes aaauinsbieveunaeacsania cab bvavayanes . Rocky Mount. 
FLARPER,, SANFORD: COSTON 5 <<) RusccssinteaceceiicenasiwbivessavnsewaeierasescagWeaiuaaveus Winston-Salem. 
FLARRIS, DAVID JAD UBY vic ctu ae cies eas sess ascdancusiae gene riuseusuaovstactenrens Canton, 
PLARRIS, (HENRY PLE RM AN ooo icisletewareasnasviadensiccenencslaneinataseeviasvestaaets  ASheville. 
FIOLCOMB, FOSHPUG: ji civuiaxcniasayoretncalenaceciiuhaeeensnaed sortase @aeisiven aionde™ Charlotte. 

TG SPER W LUCIA EN BY ichitcneesden cos rte alien tours Gueensboro. 
ELYDE, ‘CLARENCE TDW EN poidiccsetclacreesiacaasessatn esaccsacctionenase Sehiaannats Adrews. 
JACKSON, MISS. ALMEDA HAMPTON veccsiscevceccecccsdes vevasesesvineeesssunesessase Asheville. 
JOUMNSON, (ROBERT TOBE specs eee arteries aan dievbaslajanebancaial Scotland Neck. 
JOY NER OUULV ER IN BY ioc yies rahe eivtaanceiy ees suats sales suet eipep trem teaands Gainevuss RICKY Mount. 
WELUTTZ;. WILLIAM “A LERAN DER, <.citinscuisenses eaten arniteawemuundiiine Granite Quarry. 
KLUTZ;-OWARD~ DIARTIN yicvscdvecorceguntseiventasdia co eencanavene tease caeahagoaineks Blowing Rock. 
LONG GEORGE: ATT M ORE) siiss cisiadicpiendsccsnisasvxcaveadcatnaeuestiaveaeieds Lomas Chapel Hill. 
McLAUGHLIN, JOHN ROBBINS.......... Pee renee Aessuccescaneuceans tees ow catesville. 
MCNAIRY, JOLIN LGBERT A... cscccsscesesscnestseaseesseeee deans pueevededseseete: Greensboro, 
NEARTIN < EDGAR: WV ILSON gj cvcincaiea cicansuiaiatianyaotwerebavatenendonsstecatiacmeaagssel Milwaukee. 
MAYO; JOHN: AUGUSTUS iosccssencicinelsiunisene stasis teenstnens beers oer Washington. 
METTREY.. WILETAM W BY BIW seca desicwecstetuvaas yancxstacesc sant ucntenasceacelvoteesenn: Elizabeth City. 
DLTLLER, SAMUEL: WESLEY saskcichestannsnsviaGasinesdexed andngie sinks copemmecnvndenconan Asheboro. 
MiITcHELL, RuFruS EDWARD, JR....... sienatunes shige ue eee apuborsenuaens , Ahoskie, 
MOSER, RICHARD PLARMON soncecccicaiasantacensecidvesai ventcad clan Seneaaenees aires Swannanoa, 
MOYE;. WILLIAM SHELGURN 9:1 Boss sevacsvasssei cdenenwcis covvacouternanassanvacuwotisees Raleigh. 
NEWTON, NATHAN BROW Nicciriataternaueeeies Midi tetneasea lL ULnam, 
Nicks, SAMUEL FREEMAN), J Riscisicsisessisrscoccessenseasacvateresss aetna wees LULrHAM., 
PARKER, BARTHOLOMEW MOORE.......... baa vaaeineeeant ihnesnsdemaunidesuenieseee CL LETS ths 
PARKER, DONALD EUGENE,........... iviueaeas@es sea tubain te atceaeaaaue isbaadoseetexes C-reensboro. 


vi 


LICENSED ATTORNEYS. vii 


PEARSON, CONRAD ODELEB y sicsisccssssssesdssivacsverncdtunstrvedescesdsninonnsesasssnssiss Durham. 
PHICLIPS;. SIN CLAD aj hecisivicassidocicesetrcvsutessscatneaics Pieiar viens dacounasbusesndweie Charlotte. 
POWELL, PUNIUS. ISBN NBDE sa cseiviveis vii dceissasoaaseeeasevapa meinen inagueveieteatass Raleigh. 
RANDOLPH, CORNELIUS: POSEY sacuccsiecsesssiveseduielpeterergusteriuatexee tee aan Green Mountain. 
SANDERS, GEORGE WASHINGTON..........ccccccsscsrseceatvessseusscecvscsecsssenscenas Asheville. 
SESSOMS, DAVID COLUMBUG......ccccccsccssssssssssessssestnetecssssssnesensaneenneees .Pinetops. 
SMITH, EON: DUDLBY vaeciscinsdraticsivsetuleaclsnacatensnncslani na weeiahs aeeioes Aaelly, 
STEVENS, CHARLES WALTER....... dicestecahentos deasistituahenoehies etceenesonaeocmastne Morehead City. 
THOMPSON. VICTOR: W ORD E yosisatscwsssaivaccevs sebscteovesceraavneancansinaavarsvesisees Lumberton. 
UPCHURCH, MISS GERTRUDE MOGEE.........0:cccccsssveccsecsseccssesesreccesneess Raleigh. 
WAYNICK, IRGBWRT PARK WR isis es sasasabsteudinatddviansnasidatdaueteiiierees ww tdigh Point, 

VV EA VISE. (EE U LOIN}. cl Bosudestasadecescasseccsncrapaiadatic voluaasieene .. Asheville. 
WELLS, ROBERT CARROLL,.......0.. Sols TepeaiGuee aiecenaace sien sued isactewncuenes Kenansville. 
WHITE, HENRY ELUGENE,....cccccccccsescseescnsecs Sacuaueae Secetubenalan: sett aa eclabenabaice Middleburg. 
WILLIAMS, JOHN BLANEY, JRuvcccsccccccccccesssceseeetens paieeceaa as cumdencatnaan Clinton. 


COMITY APPLICANTS, 


BURCH, ALEXANDER AUSTIN. ....cccoscsscscscscescatsceccsccecesccecavees seecuntenaune Georgia. 
ROALFE, WILLIAM ROBERT\......cccccccsscsecsescessevssseseceossessacseceaaeeesens sepnceal California. 
SOMMERS, GOODLOE GOOCH ........ccsccccssccesscsseecscscaacesaccscrsessesnsseesenanens Virginia. 


SUPERIOR COURTS, FALL TERM, 1932 


The parenthesis numerals following the date of a term indicate the num- 
ber of weeks during which the term may be held. 


THIS CALENDAR IS UNOFFICIAL 


EASTERN DIVISION 


I 


FIRST JUDICIAL DISTRICT 
Fall Term, 1932—Judge Midyette. 


Beaufort—July 25t; Oct. 38f (2); Nov. 


21; Dec. 19t. 
Gates—aAug. 1; Dec. 12. 
Currituck—-Sept. 3. 
Chowaun—Sept. 12; Dec. 5. 
Pasquotank—Sept. 19+; Oct. 10+ (A) 
C2) 2 NON. Tis 
Caimden—Sept. 26. 
Hyde—Oct, 17. 
Dare—Oct. 24. 
Perquimans—Oct, 21. 
Tyrreli—Dec, 19 (A). 


SECOND JUDICIAL DISTRICT 


Fall Term, 1932—Judge Daniels. 
Washington—July 11; Oct. 247, 
Nash—Aug. 22*; Oct. 107; Nov. 28%; 

Dec. bf. 

Wilson—Sept. 5; Oct. 3f; Oct. 31f (2); 

Dec, 11. 

Edgecombe—Sept. 12; Oct. 177; Nov, 

14¢ (2). 

Muartin—Sept. 19 (2); Nov. 217 (A) 

(2); Dee 12, 


THIRD JUDICIAL DISTRICT 


Fall Term, 1932—Judge Frizzelle. 

Hertford—~July 25*; Oct. 17*; Oct. 247; 
Nov: 28? “GAD. 

Northamplon—aAug. 1; Sept. 57; Oct. 
ne ee ep 

Halifax—Aug. 15 (2); Oct. 3f (A) (2); 
Oct. 24* (A); Nov. 28 (2). 

Bertic—Aug. 29; Nov, 14 (2). 

Warren—Sept. 19 (2). 

Vance—Oct. 3"; Oct. 10. 


FOURTH JUDICIAL DISTRICT 


Vall Term, 1932—Judge Grady. 
Lee—July 18 (2); Oct. 31; Nov. 7f. 
Chatham—Aug. 17 (2); Oct. 24. ° 
Johnstoun—aAug. 15*; Sept. 26f (2); Dec. 

12 .¢2). 

Wayne—Aug. 22; Aug. 297; Oct. 10f 

(2); Nov. 28 (2). 

Harnett—Sept. 5*; Sept. 197 (A); Oct. 

SF GA) Capa Nov. -T4" (2). 


FIFTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Harris. 

Pitt--Aug, 22+; Aug. 29; Sept. 12; 
Sept. 26+; Oct. 24t; Oct. 31; Nov, aif 
CA). 


Craven—Sept. 5*; Oct. 387 (2); Nov. 
Bit. C2); 

Jones—Sept. 19, 

Carteret—Oct. 17; Dec. if. 

Pamlico—Nov. 7 (2). 

Greene—Dec, 12 (2). 


SIXTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Cranmer. 

Duplin—July 11*; Aug. 29fT (2); Oct. 
3*; Dec. 5; Dec. 127. 

Onslow—July 18¢; Oct. 10; Oct. 31f; 
Nov. 21t (2). 

Sampson—Aug. 8 (2); Sept. 12f (2); 
Oct. 24*; Dec. SF (A). 

Lenoir—Aug. 22*; Sept. 26t; Oct. 17; 
Nov. Tt (2); Dec. 12* (A). 


SEVENTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Sinclair. 


Wake-—-July 11*; Seot. 12*; Sept. 19 
(2); Oct. 8¢3; Oct. 10*; Det. 247 (2); Nov. 
Te: Nove 287 €2)3 Dee. 12° Ce). 

Franklin—Aug, 29¢ (2); Oct. 17*; Nov. 
oR a Gee 


EIGHTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Devin. 

New Hanover—July 25*; Sept. 12*; 
Sept. 19t; Oct. 17f (2); Nov. 14*; Dec. 
dt (2). 

Columbus—Aug, 22 (2); Nov. 21t (2). 

Brunswiek—Sept. if; Oct. 3. 

Pender—Sept. 26; Oct. 31lf (2). 


NINTH JUDICIAL DISTRICT 


Fall Term, 1932—Judg2 Small. 


Robeson—July lit; Aug. 15; Sept. 5f 
(2) O6t.. 10%? Oct Alte Novi T* 3) Dec. of 
(2); Dee. 14%. . 

Bladen—Aug. 8t; Set. 19%. 

Hoke—Aug. 22; Nov. 14. 

Cumberland—aAug. 29*; Sept. 26f (2); 
Oct. 24¢t (2); Nov. 21%, 


TENTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Barnhill. 


Durham-——-July 18*; Sept. 5* (A); Sept. 
12+ (2); Oct. 10*; Oct. 24¢ (A); Oct, 31f 
(2); Dec. 5*, 

Granville—July 25; Oct. 24T; Nov, 14 
(2). 
Alamance—-Aug. 17; Aug. 15*; Sept. 5f 
(2); Nov. 14¢ (A) (2); Nov. 28%. 

Person—Aug. 8; Oct, 17. 

Orange—Aug. 22; .\ug. 29; Oct. 381; 
Dec. 12. 


COURT CALENDAR. 1x 


WESTERN DIVISION 


ELEVENTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Stack. 


Ashe~—July 117 (2); Oct. 17*. 

Surry—~July 11 (A) (2); Oct. 24 (2). 

Forsyth—July 25* (2); Sept. 12+ (2), 
Oct. 3 (2); Nov. 7* (2): Nov. 21t (A) 
(2); Dee. 56* (A); Dec. 12%. 

Rockingham—Aug. 8* (2); Nov. 21 
(2). 

Alesghany—Sept. 26. 

Caswell—aAug. 22; Oet. 17¢ (A): Dec. 
oD. 


TWELFTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Harding. 


Stokes—July 4%*; July 1J1¢; Oct. 17%; 
Oct. 247. 

Guilford—July 11* (A); Aug. 1*; Aug. 
8+ (2); Aug. 29¢ (2); Sept. 19* (2): Oct. 
a7 €2)5 O0et;. 24" (A)? Oct. 317 (2)* Nev. 
14*; Nov. 217 A) (2); Dec. 5¢ (2); Dec. 
19*, 

Davidson—July 18+ (2); Aug. 22*; Sept. 
Les OCt, SF. Ge) (2s Nov, 24 (2): 


THIRTEENTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Oglesby. 


Stanly—July 11; Oct. 107; Nov. 21, 

Richmond—July 18+; July 25*; Sept. 
ats. Qet, 387 Nov, 2a CA, 

Union—aAug. 1*; Aug. 22+ (2); Oct. 17; 
Oct. 24f. 

Moore—Augx. 15*; Sept. 19¢; Sept. 26+ 
(A); Dec. 12F. 

Anson—Sept. 12+; Sept. 26*; Nov. 14f. 

Scotland—Oect. 314; Nov. 28 (2). 


FOURTEENTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Warlick. 
Mecklenburg-—July 11* (2); Aug. 29*; 
Sept. 5t (2); Oct. 8*; Oct. 10% (2); Get. 
S17 (2); Nov. 14*; Nov. 21+ (2). 
Gaston—July 25*; Aug. It (2); Sept. 
12* (A); Sept. 19f (2); Oct. 24*; Nov. 
28* (A); Dec. 5¢ (2), 


FIFTEENTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Finley. 

Montgomery—-July 11; Sept. 267; Oct. 
3; Oet. 31%. 

Randolph—-July 18+ (2); Sept. 5*; Dee. 
dB (2), 

Iredell—Aug. 1 (2); Nov. 7 (2). 


*For criminal cases only. 
TFor civil cases only. 
tFor jail and civil cases. 
(A) Special Judge to be assigned. 


Cabarrus—Aug. 15 (3); Oct. 17 (2). 
Rowan-—Sept. 12 (2); Oct. 107: Nov. 
a MS ie 


SIXTEENTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Schenck. 


Catawbha—July 4 (2); Sept. 5¢ (2); 
Nov. 14*; Dec, ot (A). 

Lincoln—July 18: Oct. 17; Oct. 24f. 

Cleveland—July 25 (2); Sept. 197 (A); 
Oct. 31 (2). 

Burke—Aug. 8 (2); Sept. 267 (3); Dec. 
12.42), 

Caldwell—Aug. 22 (2); Nov. 28 (2), 

Watauga—Sept. 19, 


SEVENTEENTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge McElroy. 


Avery—July 47 (3); Oct. 17*: Oct. 24%. 
Alitehell—July 25¢; Oct. 31 (2). 
Wilkes—Aug. § (2); Oct. 3t (2), 
Yadkin-—Aug. 22*: Dec. 127 (2). 
Davie—Aug. 29; Dec. 5. 
Alexander—Sept. 19 (2), 


EIGHTEENTH JUDICIAL DISTRICT 
Fall Term, 1982—Judge Moore. 


McDowell—-July 11f (8); Sept. 12 (2). 
Transylvania—Aug. 1 (2); Dec. 5 (2). 
Yaneey—Aug. 15¢ (2); Oct. 24 (2). 
Rutherford—Aug. 29% (2); Nov. 7 (2). 
Polk—Sept. 26 (2). 

Henderson—Oct. 10 (2); Nov. 217 (2). 


NINETEENTH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Clement. 


Buncombe—July 11¢ (2); July 25; Aug. 
lf .(2)4 Aug. 15; Aug. 29; Sept. 5% (2): 
Sept. 193 Oct: 3f (2); Oct. 17: Oet. -31: 
NOV, Tt (2)3 NOV. 213 Dee. 5¢-(2)5 Dec, 
14, 

Madison—-Aug. 22; Sept. 26; Oct. 24; 
NOV 2S, 


TWENTIETH JUDICIAL DISTRICT 


Fall Term, 1932—Judge Sink. 
Haywood—July 11 (2); Sept. 197 (2); 
Nov. 28 (2). 
Swain—July 25 (2); Oct. 24 (2). 
Cherckee—Aug. § (2); Nov. 7 (2). 
Macon—Aug. 22 (2); Nov. 21; Nov. 28 
(A). 
Graham-—Sept. 5 (2). 
Clay—Sept. 26 (A); Oct. 3. 
Jackson—Oct. 10 (2). 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 


Eastern District—Isaac M. MEEKINS, Judge, Elizabeth City. 
Middie District—JOHNSON J, HAYES, Judge, Greensboro. 
Western District—IcpWIN YATES WEBs, Judge, Shelby. 


EASTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Durham, first Monday in March and September. 8S. A. ASHE, Clerk. 

Raleigh, criminal term, second Monday after the fourth Monday in 
April and October; civil term, second Monday in March and Sep- 
tember. 8S. A. ASsrigz, Clerk. 

Iayetteville, third Monday in March and September. [LSIE CAMERON 
Thompson, Deputy Clerk. 

Elizabeth City, fourth Monday in March and September. J. P. THOMP- 
sON, Deputy Clerk, Elizabeth City. 

Washington, first Monday in April and October. J. B. RESPESS, 
Deputy Clerk, Washington. 

New Bern, second Monday in April and October. GEORGE GREEN, 
Deputy Clerk, New Bern. 

Wilson, third Monday in April and October. G. L. PARKER, Deputy 
Clerk. 

Wilmington, fourth Monday in April and October. PoOrTER HUFHAM, 
Deputy Clerk, Wilmington. 


OFFICERS 


W. H. Fisuer, United States District Attorney, Wilmington. 

B, H. CRUMPLER, Assistant United States District Attorney, Clinton, 
EK. C, Geppig, United States Marshal, Raleigh. 

S, A. Asire, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 


Terms—District courts are held at the time and place as follows: 

Greensboro, first Monday in June and December. ft. L. BLAYLOcK, 
Clerk; Myrtte Coss, Chief Deputy; DELLA Burt, Deputy; Cora 
Suaw, Deputy. 

Rockingham, first Monday in March and September. R. L. BLay- 
Lock, Clerk, Greensboro. 

Salisbury. third Monday in April and October. RR. L. BLAYLOCK, 
Clerk, Greensboro; ELIZABETH HENNESSEE, Deputy. 

Winston-Salem, first Monday in May and November. R. L. BuLay- 
Lock, Clerk, Greensboro; ELLA Sore, Deputy. 

Wilkesboro, third Monday in May and November. LINVILLE BUM- 
GARNER, Deputy Clerk. 


OFFICERS 


. L. GAVIN, United States District Attorney, Greensboro. 

, C. Carter, Assistant United States Attorney, Greensboro. 
E. TitLey, Assistant United States Attorney, Greensboro. 

H. Morton, Assistant United States Attorney, Greensboro. 

J. JENKINS, United States Marshal, Greensboro. 

L. 


BLaYLock, Clerk United States District Court, Greensboro. 


DPHoarHea 


x 


UNITED STATES COURTS. xl 


WESTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Asheville, second Monday in May and November. J. Y. Jorpan, 
Clerk; Oscar L. McLurp, Chief Deputy Clerk; WiLLiam A. Lyte, 
Deputy Clerk. 

Charlotte, frst Monday in April and October, Fan Barnett, Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October. ANNI£ ADERHOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in September and third Monday in March. 
FAN BARNETT, Deputy Clerk, Charlotte. 

Bryson City, fourth Monday in May and November. J. Y. Jorpan, 
Clerk. 

OFFICERS 


CuAas, A. JONAS, United States Attorney, Asheville (Lincolnton). 

PRANK C. PATTON, Assistant United States Attorney, Charlotte (Morganton). 
Tiios, A. McCoy, Assistant United States Attorney, Asheville. 

J. M. Hoye, Assistunt United States Attorney, Charlotte. 

BROWNLOW JACKSON, United States Marshal, Asheville. 

J. ¥. Jorpan, Clerk United States District Court, Asheville. 
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ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
RALEIGH 


FALL TERM, 1931 


W. J. GODWIN vy. ATLANTIC COAST LINE RAILROAD COMPANY. 
(Filed 23 December, 1931.) 


Railroads D b—In this action for damages suffered in accident at cross- 
ing the evidence is held insufficient to be submitted to the jury. 


In an action for damages resulting in a collision at a grade crossing 
the evidence tended to show that two tracks of the defendant crossed 
the road, that the plaintiff was thoroughly familiar with the crossing, and 
that before attempting to cross he stopped 45 or 50 feet therefrom where 
his vision was obstructed by trees growing off the right of way, and 
looked and listened without discovering defendant’s approaching train, 
that he did not again stop although at fifteen feet from the crossing his 
vision was unobstructed in the direction from which the train was coming 
for two hundred yards, that he saw the train when his front wheels were 
upon the first track and went on across although the train was coming 
upon the second track, Held: the evidence was insufficient to be submitted 
to the jury and the railroad company’s motion as of nonsuit was properly 
allowed. The evidence as to rough places in the crossing is immaterial 
as nothing indicated that such was a cause of the injury in suit. 


Civit action, before Moore, Spectal Judge, at April Term, 1930, of 
H{ARNETT. 

On the morning of 26 April, 1930, the plaintiff was going to his farm 
which was situated west of the defendant railroad. The car was driven 
by plaintiff’s son, but under the direction and control of plaintiff. The 
road upon which plaintiff was traveling crossed the tracks of defendant 


it 
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ut grade at a point known as Gainey’s crossing. There was a North 
Carolina stop sign near the crossing. Plaintifi’s narrative of the col- 
lision and injury is substantially as follows: “I stopped about forty-five 
or fifty feet from the first rail. From the point where I scopped I could 


not see down the railroad track for a bunch of willow trees. . . . | 
stopped behind the willow trees. The willow trees reached up to 
the right of way. . . . We looked both ways for a train and didn’t 


see the night of way. . . . We looked both ways for a train and 
didn’t see one or hear the whistle blow or the bell ring. A\frer thinking 
that our way was clear, we went on and just as the wheels of our car 
got on the first track the train tooted onee and we drove on tryimg to 
eet off the track, and the car was struck by the train. The car was 
within twenty-five or thirty yards of us when it tooted one time. 

The first track was right smart lower than the next track, about ee 
or twenty inches lower, and the crossing was narrow. ‘The road bed 
where the crossing 1s was just wide enough for one car to go across. 
I have erossed the railroad at this point a great many times before. 
fn crossing the first track there is a sudden rise across the next track. 
That track is elevated some fifteen or twenty inches. The surface of the 
crossing was rough. . . . I was born within three miles of Dunn 
and used this crossing on au average of two or three times a day for 
twenty years. L was perfectly familiar with the crossing. The railroad 
runs through an open field and runs north and south. The 
road on which [ was traveling runs about east and west.” 

The plaintiff also offered evidence tending to show that the view 
of a traveler approaching the crossing was obstructed. The testimony 
with respect to such obstructions is substantially as follows: “There is 
a cut about two hundred vards south of the crossing. There ure certain 
willow trees which are about seventy-five yards south of the crossing. 
These trees were twelve or fifteen fect Imgh. However, the evidence 
tended to show that these willow trees were not on the right of way. 
One of the witnesses for the plaintiff testified that the willow trees were 
on the land of a man named Jim Woods. There was a persiminon tree 
about seventy-five yards below the willow trees. This would place the 
persimmon tree about one hundred and fifty yards south of the crossing. 
The persimmon tree was uot on the right of way. There was an em- 
bankment two hundred yards or more south of the crossing. Plaintiff 
testified: “I would have to get something like ten or fifteen feet of the 
track before I could see south beyond the embankinent or cut; that 
is to say, that within ten or fifteen feet of the first track a traveler could 
see toward the south more than two hundred yards.” “he train which 
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struck plaintifi’s car was a fast passenger train, traveling northward, 
and the plaintiff was traveling westward. There was evidence that the 
train was running at a very rapid rate of speed. There was no evidence 
of any obstruction whatever on the north side of the crossing. The 
evidence showed that the train was traveling on the second track. 

At the conclusion of plaintiffs evidence the trial judge sustained 
the motion of nonsuit and the plaintiffs appealed. 


C.L. Guy and Young d&} Young for plainttff. 
vose d& Lyon and Clifford & Williams for defendant, 


Lbrowpen, J. The evidence offered by plaintiff presents substantiallv 
the following situation: A traveler in an automobile approaches a grade 
crossing in the day time with which he is thoroughly familiar. He stops 
about forty-five or fifty feet from the first track and looks and listens, 
and neither hears nor sees the train. His vision is obstructed by willow 
trees at the point where the stop 1s made. Thereupon he proceeds to- 
ward the first track, apparently without stopping, looking or listening 
until the wheels of his ear were on the first track. He then hears the 
whistle of a train and looks up and discovers a rapidly moving pas- 
senger train bearing down upon him, twenty-five or thirty yards away. 
The train is on the second track and the traveler in his own words 
‘drove on trying to get off the track, and the car was struck by the 
train.” 

There was evidence that the crossing was rough and that the rails 
of the second track were fifteen or twenty inches higher than the rails 
of the first track, but no evidence is offered tending to show that the 
car of the traveler became engaged with the rails or that the rough 
condition of the crossing contributed to the injury. Within ten or 
fifteen feet of the first track the traveler had an unobstructed vision of 
two hundred yards to the south of the crossing, and the train was ap- 
proaching from the south, traveling northward. 

The Court is of the opinion that the facts classify this case in that 
line of decisions represented by Trull v. BR. R., 151 N. C., 545, 66 S. E., 
586; Coleman v. &. f., 153 N. C., 322, 69 S. E., 129; Batley v. R. R., 
196 N. C., 515, 146 8S. E., 209; Hiller v. BR. R., 200 N. C., 597, 157 
S. E., 800. 

Affirmed. 
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HooKeErR v. Pirr Country. 


S. T. HOOKER er at. v. PIPL COUNTY er AL. 
(Filed 283 December, 1931.) 
Yaxation E b—Held: plaintiff was not entitled to injunctive relief from 
collection of taxes in this case. 

Where, in a suit by a taxpayer to restrain the collection of taxes on his 
land by a county, it appears that the commissioners sitting as a Board of 
Equalization and Review pursuant to statute passed upon plaintiff's 
petition for a reduction of valuation assessed on his lands along with 
others and found the value fixed a proper one, and the values of the 
property were equalized and upon appeal to the State Board of Assess- 
ments the valuation was upheld, and later the value thus assessed was 
reduced with that of other property in the county by 10 per cent, the tax 
so levied being within the constitutional limitation, Wefd: the plaintiff 
had no equitable right that would entitle him to an ‘ujunction. The 
remedy suggested in Power Co. v, Burke County, 201 N. C., 318, was not 
followed in this case. 


AvpPEAL by plaintiffs from frizzelle, J., at Chambers, 17 October, 
1931. From Pirr. 

Civil action to restrain the defendants from proceeding with the col- 
lection of taxes in Pitt County for the year, 1931, upon the alleged 
ground (1) that the assessed value of all the properties therein, and 
especially those owned by the plaintiffs, is in excess of their “true value 
in money” (Const., Art. V, sec. 3), and (2) that the rate levied for 
general county purposes is in excess of “fifteen cents on the one hundred 
dollars value of property” (Const., Art. V, sec. 6). 

The pertinent facts upon which the judgment of the Superior Court 
was entered, and the reasons assigned therefor, may be briefly sum- 
marized as follows: 

1. That the board of commissioners of Pitt County, sitting as a board 
of equalization and review pursuant to the Machinery Act, chap. 425, 
Public Laws 1931, duly heard the petition filed and presented by the 
plaintiff in this cause, along with others, and the values set out in the 
complaint were fixed by said board which the court finds were proper 
and equalized values, 

2. That the plaintiffs appealed to the State Board of <Assessinent, 
which board found “that the values fixed by the board of commissioners 
of Pitt County, sitting as a board of equalization and review, are proper 
and equalized values, and the values are hereby approved and sustained,” 
16 October, 1931, 

3. That among the properties listed in the name of the plaintiff is 
a tobaceo warehouse valued at $38,500, which is now renting for $8,000 
a year. 
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4. That on 7 September, 1931, the board of commissioners of Pitt 
County duly levied a tax of 1415 cents on the one hundred dollars value 
of property as a general county tax for ordinary county purposes; and 
a special tax, with the special approval of the General Assembly, of 
434 cents for the county home and poor; and a special tax, with the 
special approval of the General Assembly, of 214 cents for the health 
department, all of which taxes were for necessary expenses of the county. 
Glenn v. Comrs. of Durham, 201 N. C., 238. 

5. That the property in Pitt County was valued, equalized and ad- 
justed for 1931, in accordance with the provisions of chapter 428, 
Public Laws 1931, and as a result of which, the taxable values of real 
estate therein were reduced between nine and ten per cent, aggregating 
more than three millions of dollars. “Such equalization shall not affect 
the total values of real property in said county to a greater extent 
than ten per cent of the values of real property in said county for one 
thousand nine hundred and thirty.” Section 528, subsec. f. 

6. That a revaluation of property for taxation was had in Pitt 
County in 1929, as authorized by a Special Act, chapter 383, Public- 
Local Laws 1929, applicable only to said county, which values were in 
effect for 1930. 

%. That upon the first cause of action, wherein it is alleged the 
property in Pitt County has been illegally assessed, the court finds 
that plaintiffs have failed to allege or show facts sufficient to invoke 
the aid of a court of equity, for an adequate remedy exists at law if 
plaintiffs’ property has been assessed in excess of its true value in 
money. Ltagan v. Doughton, 192 N. C., 500, 135 8S. E., 328. 

8. That on the second cause of action, no facts have been alleged, or 
shown, which would entitle the plaintiffs to equitable relief, R. R. v. 
Lenoir County, 200 N. C., 494, 157 S. E., 610. 

From a judgment dismissing the action, plaintiffs appeal, assigning 
errors. 


F. M. Wooten for plaintiffs. 
F. G. James & Son for defendants. 


Stacy, C. J. Plaintiffs having profited from a reduction in the 
valuation of their properties, rather than suffered from any inercase 
therein, and the rate levied for general county purposes being within 
the limit fixed by the Constitution, both causes of action were properly 
dismissed as wanting in any basis for equitable relief. Glenn v. Comrs. 
of Durham, 201 N. C., 233; Wilson v. Green, 185 N. C., 348, 47 
S. E., 469. 


*? 
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Speaking to a situation similar to that disclosed by plaintiffs’ alleged 
first eause of action, in R. R. v. Commissioners, 82 N. C., 260, Smith, 
(’. J.. delivering the opinion of the Court, observed: “In this connec- 
tion it may be remarked that, when the law-making power directs an 
net tu be done in a specific time and manner, the judicial authority 
showld be reluctant to interpose and obstruct the execution of the ex- 
pressed legislative will, on the ground that the end to be accomplished 
by the use of the prescribed means is unwarranted by the Constitution, 
until some substantial right of the complaining party is to be injuriously 
affected; since, if the alleged repugnancy exists, no harm zan come from 
noniuterference, and if it does not the process of the court will have 
been used to defeat a valid act of legislation.” 

Plaintiffs did not pursue the remedy suggested in Power Co. v. Burke 
County, 201 N. C., 818, and followed in Caldwell County vr. Doughton., 
195 N. C., 62, 141 S. E., 289. 

Furthermore, it is provided by chapter 427, Public Laws 1931, sec- 
tion 510, that the collection of any tax imposed by the Revenue Act of 
1931 shall not be prevented by injunction. The plaintiffs, having failed 
to make out a case calling for the aid of a court of equity, are in no 
position to challeuge the constitutionality or applicability of this pro- 
vision. Barber v. Benson, 200 N. C., 683; Ragan v. Doughton, supra. 
The action was properly dismissed. 


Affirmed. 


In RE Witt or W. R. STALLCUP. 
(Filed 23 December, 1931.) 


Wills D i—Instruction in this caveat proceeding held erroneous as placing 
burden of proof on the issue on both parties at the same time. 

In a caveat proceeding the trial court instructed the j;ury that if they 
should find by the greater weight of the evidence that the testator had 
sufficient mental capacity at the time of executing the paper-wrifing to 
understand the nature and character of the property disposed of, who 
were the objects of his bounty, etc., they should answer the issue in the 
affirmative, but if they found from the greater weight of the evidence 
that the contrary was true that they should answer the issue in the 
negative, Held: the instruction placed the burden of proof on the one 
issue on both parties simultaneously, and a new trial is ordered. The 
advisability of separating the issues when undue influence and mental 
incapacity are alleged is pointed out. 


AprgeaL by propounder from Oglesby, J., at April Term, 1931, of 
Macon. 
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Issue of devisavit vel non, raised by a caveat to the will of W. R. 
Stalleup. 

The following excerpt from the charge constitutes one of propounder's 
exceptive assignments of error: 

“The court further instructs you if you find from the evidence and by 
its greater weight that W. R. Stalleup at the time he executed the paper- 
writing had sufficient mental capacity to understand the nature and 
character of the property disposed of, who were the objects of his 
bounty and how he was disposing of the property among the objects 
of his bounty, then he was capable of making a valid disposition of his 
property by will, and you would answer the issue, Yes. But, if vou 
find at the time he exceuted the paper-writing, he didn’t know what 
he was doing and didn’t understand what property he had and didi't 
know and understand the nature and effect of his acts, and if you find 
the facts so to be by the greater weight of the evidence, then you will 
find he didi’t have sufficient mental capacity to make a will and vou 
would answer the issue, No.” 

The jury returned the following verdict: 

“Is the paper-writing offered by the propounder, and every part 
thereof, the last will and testament of W. R. Stalleup? Answer: No.” 

From a judgment on the verdict declaring the paper-writing null and 
void, the propounder appeals, assigning errors. 


Felit B. Alley, J. N. Moody and T. J. Johnston for pro pounder. 
Jones & Tones, George Patton and Jones & Ward for careators, 


Sracy, ©. d. There is error in the instruction, duly excepted to, 
which places the burden of proof simultaneously on propuunder and 
caveators, Boone v. Callins, post 12. The burden of proving the 
athrmative of a single issue cannot rest on both parties at the same time, 
Speas v. Bunk, 188 N. C., 524, 125 8. E., 398. 

Nor can the instruction be upheld under what was said in Jn re 
Rawhngs’ Will, 170 N. C., 58, 86S. E., 794, for there, the execution 
of the will, the burden of which was on the propounder, and the alleged 
mental incapacity of the testator, the burden of which was on the 
caveators, were submitted under separate issues. The wisdoin of divid- 
ing the issues when alleged undue influence and mental incapacity are 
set up as grounds for the caveat, rather than try the whole matter 
on the one issue of devisavit vel non, was pointed out in that case, wud is 
illustrated by this one, See, also, In ve Will of Brown, 200, N.C. 4-40, 

New trial, 
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SANFORD DOVTSON, py His Next FRIEND, CC. W. DORSON, v. 
FREDERICK EARLY, 


(Filed 23 December, 1951.) 
Highways B g—lIn this case held: the question of contributory negligence 
should have been submitted to the jury under the evidence. 


Where the evidence discloses that the plaintiff, a fourteen-year-old boy, 
was attacked by a dog while attempting to cross a hard-surfaced high- 
way, and that the boy, while kicking at the dog, retreated towards the 
iniddle of the highway, which was straight for more than a hundred 
vards, and that the boy did not see the defendant's automobile approach- 
ing and was struck by it while in the middle of the highway, Jfeld: 
the question of contributory negligence should be submitted to the jury, 
and the granting of the defendant's motion as of nonsuit is error, and held 
further, the evidence is sufficient to warrant the submission of the issue 
of the last clear chance, 


Civin, action, before Stach, J.. at September Term, 1931, of Bux- 
COMBE, 

At the conclusion of plaintiff’s evidence a judgment of nousuit was 
entered and the plamtiff appealed. 


larkerson & Howell for plaintiff. 
Fortine & Fortune for defendant. 


Broopkx, J. The plaitiff’s evidence paints the following picture : 
A fourteen-vear-old boy in broad daylight sets out to the spring to get 
a bucket of milk for his mother. The spring is on the opposite side of 
an improved hard-surfaced lighway. Procuring the milk, he starts back 
across the road. The road is straight for more than one hundred yards. 
Just as he reaches the shoulder of the road a feist, accompanied by 
another dog, makes an attack upon the barefoot boy. The other dog 
apparently takes no part in the unlawful assault but stands by giving 
wid and comfort to the feist. The boy retreats toward the center of the 
road, kicking at the pursuing feist. As the boy reaches the center of the 
road, the defendant, driving an automobile, traveling at the rate of 
twenty-five miles an hour, struck the boy in the back or side, knocking 
him to the pavement and inflicting injury. The boy did not see the 
wutomobile until after the injury. An eye witness said: “I noticed 
that Ma. Karly did not make much effort to drive around him and the 
car struck the boy and knocked him down.” 

Ordinarily a scrap between a fourteen-vear-old weaponless boy and 
a feist would be a fair fight, and while a much used lighway is a 
dangerous place to stage the encounter, nevertheless it is the province 
of a jury to say whether or not under all the circumstances the boy 


N.C. FALL TERM, 1931. ‘ 


STATE v. BEST. 


was guilty of contributory negligence. Moreover, if a jury shall find 
that the negligence of the boy contributed to his injury, there is sufficient 
evidence in the record to warrant an issue of last clear chance. Redmon 
v. fh. f., 195 N. C., 764, 143 8S. E., 829; Goss v. Williams, 196 N. C., 
213, 145 S. E., 169. 

Reversed. 


STATE v. MARY BEST, HAZEL McMAHAN ano LEE ELLEN HARBIN. 
(Filed 23 December, 1931.) 


Receiving Stolen Goods D b—Recent possession of stolen property, with- 
out more, is insufficient to raise presumption of guilt of receiving. 
Recent possession of stolen property, without more, is insufficient to 
raise a presumption that those in whose possession the property Was 
found immediately after the larceny were guilty of receiving stolen prop- 
erty knowing at the time of the recciving that it was stolen, and where. 
in a prosecution for larceny and receiving, the judge charges that the 
State contended that such recent possession ought to satisfy the jury 
that the defendants either stole the goods or received them knowing them 
to have been stolen, whereupon the jury brings in a verdict of guilty on 
the second count only, a new trial will be awarded. €. S., 4250. 


AprEaL by defendants from Harding, J., at August Tern. 1991. of 
CHEROKEE, 

Criminal prosecution tried upon an indictment charging the defend- 
ants (1) with the larceny of shoes, dresses, hats, caps, cigarettes, ete., 
valued at $100, the property of R. L. Anderson, and (2) with receiving 
said goods and chattels knowing them to have been feloniously stolen 
vr taken in violation of C. S., 4250. 

The record discloses that the property in question was found in the 
possession of the defendants on the day after it had been stolen from the 
store of R. L. Anderson. 

After the jury had been out for some time, they returned for further 
instructions: 

Juror: We can agree on the first count, but we cannot gree on the 
second, 

By the court: Dll take the verdiet on the first count. 

Juror: We cannot agree on the evidence or circumstantial evidence 
that they knew they were stolen goods. 

By the court: The State contends that these goods were stolen froin 
nderson’s store, 7 January, 1930; that they were found in the posses- 
sion of the defendants on the following day; that there is no evidence 
that would explain their possession; that that possession, under the rule 
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vf Jaw laid down to you by the court, ought to satisfy you beyond a 
reasonable doubt that they cither stole the goods themselves or that 
they received them into their possession from the person that did steal 
them, knowing that they were stolen. Exception. 

Verdict: “Not guilty of the first count. Guilty of receiving stolen 
gvods into their possession knowing them to have been s:olen.” 

Judgment: Linprisonment in the State’s prison: Lee Ellen Harbin 
3 years; Hazel MeMahan 2! years; and Mary Best 2 years. 

Defendants appeal, assigning errors. 


litorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Hill & Gray and Moody & Moody for defendants. 


Stacy, C. J. Conceding that the recent possession of the stolen prop- 
erty was a circumstance tending to show the larceny thereof by the de- 
fendants GS. 2. Hfullen, 183 N. C., 656, 45 8, E., 5138), or that it raised 
a presumption of fact GS. 7. -Lnderson, 162 N. C., 571, 77S. E., 238), 
or a presumption of Jaw GS. ve. Graves, 72 N. C., 482), of such guilt. 
nevertheless, it is the holding with us that the inference or presumption 
arising from the recent possession of stolen property, without more, 
dues aot extend to the statutory charge (C. S., 4250) of receiving 
suid property knowing it to have been feloniously stolen or taken. S. ¢. 
idams, 183 N. C., 667, 45 S. E., 553. The two offenses, lareeny and 
receiving, are separate and distinct, and the one is not necessarily 1n- 
eluded in the other. 

Speaking to an instruction similar to the one given in the instant 
case, Connor, J., delivering the opinion of the Court, in the case last 
cited, observed: “The charge of his Honor, assuming that the stolen 
property was found in the possession of the defendant, says to the jury 
that the law presumes that he is gué/fy. The question arises, guilty of 
what? The law says, of the theft. The jury says he is not guilty of the 
theft, but is guilty of receiving, etc. Under the general charge of his 
Honor, the jury may well have apphed the language to the second 
count and found him guilty ‘by presumption of law, as was the view 
of Mr. Saddletrees in the case of Seott’s unfortunate heroine, Effie 
Deans. Presumptions of law are useful to courts and juries in seeking 
to ascertain the truth, but the criminal records of all ages and people 
have shown that great and often irreparable wrongs have been done 
when thev are pressed too far.” 

On the record as presented, the defendants are entitled to a new trial. 
It is so ordered. 

New trial. 
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LORETTA FRAZIER, ADMINISTRATRIX, ¥. PIEDMONT ANI) NORTHERN 
RAILWAY COMPANY Er At. 


(Filed 23 December, 19381.) 


1. Appeal and Error J d-——-The burden is on the appellant to show error. 
On appeal from an order granting a motion for removal from the State 
to the Federal Court for diversity of citizenship and fraudulent joinder 
where the requisite jurisdictional amount is shown, the burden is on the 
appellant to overcome the presumption against error. 
2. Appeal and Error E a—Appeal in this case is dismissed for insut- 
ficiency of record. 


Where the record on appeal fails to set out the summons or to indicate 
that the resident defendant had been served, and fails to show organiza- 
tion of court and that the court was properly held at the place and time 
prescribed by law, the appeal will be dismissed. 


APPEAL by plaintiff from Cowper, Special Judge, at October Special 
Term, 1981, of Mecxrensere (as shown on face of judgment). 

Civil action to recover damages for an alleged wrongful death, brought 
against Piedmont and Northern Railway Company, a corporation ehart- 
ered under the laws of the State of South Carolina, and F. E. Williams, 
citizen aud resident of Mecklenburg Couuty, N. C. 

Motion by nonresident, corporate defendant to remove cause to the 
District Court of the United States for the Western District wt North 
Carolna for trial. Motion allowed, and plaintiff appeals. 


G. 7. Carswell and Joe. W. Ervin for plaintiff. 
W. S. OB. Robinson, Jr., for defendant, Piedmont and Northern 
Railway Company. 


Stacy, C. J. The petition for removal, besides showing the presence 
of the requisite jurisdictional amount, asserts a right of removal on 
the grounds of diverse citizenship, and alleges that the resident defend- 
ant has been fraudulently joined to prevent such removal. 

The trial court held that the case was controlled by the line of deeci- 
sions of which Cox v. Lawmber Co., 198 N. C., 28, 186 S. E., 254, 
Johnson v. Lumber Co., 189 N. C., 81, 126 S. E., 165, and Rea vr. 
Mirror Co., 158 N. C., 24, 73 S. E., 116, may be cited as fairly illus- 
trative; while the appellant contends that the principles announced in 
Givens vt. Mfg. Co., 196 N. C., 377, 145 8. E., 681, and Crisp ¢. Fibie 
Co., 1938 N. C., 77, 136 S. E., 238, are more nearly applicable. 

Without “threshing over old straw,” suffice it to say, appellant has not 
overcome the presumption against error. Bailey r. McKay, 198 N. C., 
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635, 152.8. E., 898. To prevail on appeal, he who alleges error must 
successfully handle the laboring oar. Poindexter v. R. B., 201 N. C.,, 
833, 160 8S. E., 767; Jackson v. Bell, 201 N. C., 356, 159 8. E., 926. 

But for another reason the appeal must be dismissed. There is no 
summons in the record or anything to indicate that the resident defend- 
ant has been served, and the transcript fails to show organization of 
court (S. v. May, 118 N. C., 1204, 24 S. E., 118), or that “court was 
held by a judge authorized to hold it, and at the place and time pre- 
scribed by law” (S. v. Butts, 91 N. C., 524). Pruitt v. Wood, 199 N. C., 
188, 156 8. E., 126. 

Appeal dismissed. 


G. M. BOONE vy. BELLE F. COLLINS. 
(Filed 28 December, 1931.) 


Evidence C a-—-Where the burden of proof is placed on both. parties at the 
same time a new trial will be awarded. 

In a special proceeding to establish the dividing line between adjoin- 
ing landowners the burden of proving the true boundary is on the plaintiff, 
and where the trial judge inadvertently places the burden of the proof on 
both parties at the same time a new trial will be awarded, the rule as 
to the burden of proof constituting a substantial right. 


Avrreat by defendant from Harwood, Special Judge, at May Term, 
1931, of Haywoop. 

Special proceeding to establish dividing line between adjoming lands 
of plaintiff and defendant, designated, by common consent, as “the M. P. 
Francis line.” 

it was agreed that the true location of the boundary line between 
plaintiff's and defendant’s lands was either the “Solid Line” or the 
“Dash Line,” as shown on map made by court surveyor, the plaintiff 
contending that it was the former and the defendant that 1t was the 
latter. 

The court instructed the jury as follows: 

“Tf the plaintiff has satisfied you by the greater weight of the evidence 
that the solid line is the true location as indicated on tae map of the 
M. P. Francis line you will write ‘Solid Line’; and if the defendant has 
satisfied you by the greater weight of the evidence that the dash line 
is the true location, then you will write ‘Dash Line.’” Exception. 

The jury returned the following verdict: “What is the true location 
of the M. P. Francis hne? Answer: Solid Line.” 

From a judgment on the verdict for plaintiff, the defendant appeals, 
assigning errors. 
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Grover C. Davis for plaintiff. 
Joe, Hi, Johnson, Morgan, Stamey & Ward and Johnson, Smathers & 
Rollins for defendant. 


stacy, C. J. VPhis is a special proceeding to establish the dividing 
line between adjoining landowners. The plaintiff says the line is at one 
place, the “Sohd Line” shown on the map, and the defendant says it is 
at another, the “Dash Line” shown thereon. 

The burden of establishing the true location of the boundary line was 
on the plumnrntt, al +. Dalton, 140 N. C., 9, 52S. E., 273. But this 
was lInadvertently placed on both parties at the same time. Power Co. 
nr. Faylor, 194 N. C., 231, 139 S, E., 381. Similar instructions were held 
for error in Garris v. Harrington, 167 N. C., 86, 83 8. E., 253, and 
Tulotson v. Pulp, 172 N. C., 499, 90 8. E., 500. The burden of proving 
the affirmative of a single issue cannot rest on both sides at the same 
time. Carr ve. Bizzell, 192 N. C., 212, 184 8. E., 462; Speas v. Bank. 
188 N. C., 5624, 125 8S. E., 398. 

The rule as to the burden of proof constitutes a substantial right, and 
its erroneous placing is reversible error. /Losiery Co, rv. Mepress Co., 
Is4 N.C. 478, 114 S. E., 823. 

New trial, 


LON DOWELRS vo COMMERCIAL SERVICKH COMPANY, INCORPORATED, ET AL. 
(Filed 28 December, 19381.) 


Evidence D d—Testimony of contents of telephone conversation held in- 
compctent under the facts of this case. 

Where a witness is allowed to testify over objection to the substance 
of an alleged telephone conversation with an unknown person for the 
purpose of showing the contents of the conversation which alone gave it 
pertinency and rendered it hurtful, the testimony is incompetent as 
hearsay. and its admission constitutes reversible error. 


ApPEAL by plaintiff from WcH/lroy, J., at Second April Term, 1931, 
of BUNCOMBE. 

Civil action for damages, tried in the General County Court of Bun- 
combe, which resulted in a verdict and judgment for plaintiff. On ap- 
peal to the Superior Court, four exceptions “upon which the defendants 
have assigned error as appears by the record” were sustained, and the 
cause remanded for another hearing. From this order, plaintiff appeals, 
contending that no reversible error appears on the record. 
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Johnson, Smathers & Rollins for plaintrff. 
Zeb. V. Nettles and Carter & Carter for defendants. 


Stacy, C. J. Putting aside the doubt as to whether it “appears by the 
record” that the four assignments of error, sustained by the Superior 
Court in the exercise of its appellate jurisdiction, are based on exceptions 
duly taken and entered (Sanders v. Sanders, 201 N. C., 350), which 
otherwise might call for a dismissal of the appeal, the ruling on the first 
assignment of error scems to be well supported by the autlorities. 

The trial court permitted a witness for the plaitif, over objection of 
defendants, to give im evidence the substance of an alleged telephone 
conversation which he had with some unknown person. This was hear- 
say, and as it was offered for the purpose of showing the contents of 
said conversation, which alone gave it pertinency and rendered it hurtful 
in effect, the ruling of admission was erroneous. The Superior Court, 
therefore, properly sustained the assignment of error based on this ex- 
ception. Occasion was presented in each of the following cases to deal 
with the competency of conversations had over the telepnone: Lumber 
Vo. v. .iskew, 185 N. C., 87, 116 S. E., 93, Sanders v. Griffin, 191 
N.C. S34, 132 Se Hs lo diigo o. 0 Bray, 193 No. 200, 137 S. E., 
151, S. v. Burleson, 198 N. C., 61, 150 S. E., 628, /larvester Co. vr. 
Caldwell, 198 N. C., 751, 153 8. E., 325. 

The remaining exceptions are not considered, as 1t is unnecessary to 
pass upon them now. 


Afhrmed., 


W. LL. PEARSON vy. STANDARD GARAGE AND SALES COMPANY, In- 
CORPORATED : EUGENE CARLAND anpb MRS. LUCY J. CARLAND. 


(Filed 23 December, 1931.) 


1. Trial D a—On motion of nonsuit all evidence is to be considered in 
light most favorable to plaintiff. 


Upon a motion as of nonsuit all the evidence, whether offered by the 
plaintiff or elicited from defendant's witnesses, is to be considered in the 
light most favorable to the plaintiff, and he is entitled to every reasonable 
intendment thereon and every reasonable inference therefrom. C. S., 567. 


2. Negligence A c—EFEvidence held properly submitted to jury in action 
against lessee for injury caused by falling through trap door. 


A building formerly leased to a laundry had been equipped with a trap 
door on one of its floors, and the evidence tended to show that the present 
lessee, the defendant, had contracted with the plaintiff to remove from 
the building the waste lumber, trash, ete., wpon consideration of the 
plaintiff’s having it for doing the work of ifs removal, and that the de- 
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fendant’s alter eyo showed the plaintiff through the building and failed 
to warn him of the hole in one of the floors left open by the removal of 
the trap door, and that the defendant knew or, in the exercise of ordinary 
care, should have known of the dangerous condition, and that the hole 
was coyered by waste lumber and trash so that the plaintiff could not 
have discovered it in the exercise of reasonable care, and that the per- 
sonal injury in suit wus caused by his stepping upon the top of the 
trash which gave way with him and precipitated him to the concrete 
tloor below, JZeld: the evidence was sufficient to take the case to the jury 
upon the issue of the defendant’s actionable negligence. The question 
vf whether the plaintiff was an independent contractor or an employee is 
immaterial, the plaintiff being rightfully on the premises as an invitce or 
licensee. 

3, Same—tLiability of lessee for injury to licensee or invitee injured by 
dangerous condition of premises. 

The lessee of a building being repaired for his use is liable in damages 
for injuries caused to another whom he has employed to remove the debris 
from one of the floors where the latter is injured by falling through an 
opening left in the floor which ordinary care on his part would not have 
discovered and of which the lessee gave no notice or warning and of 
which the lessee is charged with cxpress or implied notice in the exercise 
of ordinary care. 

4. Negligence B a—Negligence must be proximate cause of injury to 
entitle injured person to damages. 

Where one whg is rightfully upon a leased premises and is injured by 
au concealed menace without contributory negligence on his part, but of 
which the lessee knew or, in the exercise of ordinary care, should have 
known, and gave no timely warning, the negligence of the lessee in this 
respect will not entitle the licensee or invitee upon the premises to recover 
damages unless such damages were proximately caused by such negligence. 
The charge of the court upon the evidence in this case is approved. 


ApPEAL trom Stach, /., and a jury, at .\ugust Term, 1931, of Buy- 
COMBE, NO crror. 

The evidence on the part of plaintiff was to the effect that Lucy J. 
Carlaud owned a certain building, 52 and 56 Broadway Street, Ashe- 
ville, N.C. That Eugene Carland was ler husband. That the building 
consists of three separate floors, size of cach being 75 by 100 feet. That 
it had been used by a Ford agency and thereafter oceupied and used for 
a laundry business. .At the time it was used as a laundry, a hole about 
four feet square was cut in the second floor as a laundry chute, to send 
the laundry down stairs from the second to the first floor. The defend- 
unt, Standard Garage and Sales Company, Incorporated, was handling 
Studebaker cars and had rented the building from 1 March, 19380. 
Preparatory thereto, the building was being renovated and put into shape 
for occupancy by said defendant, Standard Garage and Sales Company, 
Incorporated, by 1 March, 19380. 
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In his complaint the plaintiff alleges that the defencant “Standard 
Garage and Sales Company, Incorporated, through its duly authorized 
representative, gencral manager, and president, S. A. [senhour, did on 
the morning of 27 February, 1930, employ the plaintiff to haul and 
marry away the remainder of the waste paper, scrap lamber, rubbish 
and refuse from said building, the consideration for said employment 
being that the plaintiff could have said materials for the hauling of 
same. That on the morning of 27 February, 1930, while the plaintit 
was carrying out his duties under said cimployment on said premises, 
lie did go to the second floor of said building to assist in the leading 
of one of his trucks; that while so doing he stepped upon a place im 
said floor filled and covered and concealed with trash, eensisting mostly 
of waste paper which suddenly and without warning gave way with 
his weight, causing him to fall through said floor on down broad-side 
upon the conerete surface of the floor fourteen feet below. thereby 
seriously and in all probability permaneutly imjuring: jin. 
That the Standard Garage and Sales Company, Incorporated. had 
knowledge or with the exercise of reasonable care and liligence would 
have known of the existence of said defect, dangerous condition and 
nuisance, but that despite said knowledge did neghgeutly allow same 
to continue without repairing or abating it and withour placing anv 
safeguards or warnings around same, and that while said portion of 
said premises were in said condition, did employ, invite, Heense and 
direct the plaintiff to go in, about and over the very place where satd 
defect, dangerous condition and nuisance existed without warning him 
of same, with the full realization that he would in all probability be 
injured, as he was.” 

The defendant, Standard Garage and Sales Company, Licorporated, 
(1) denied negligence; (2) set up plea of contributory neghgence; (3) 
action subject and bound by the provisions of North Carolina Work- 
inen’s Compensation .\ct; (4) that plaintiff was an independent eon- 
tractor. “That they selected their own means of doing the work and 
this answering defendant retained no control over them whatsoever with 
respect to the manner in which the work was to be done and performed, 
and was interested only in the final result to be accomphshed. to wit: 
the removal of the lumber, trash, debris and other wast? material from 
the floors of said building.” (5) Assumption of risk. 

The evidence of plaintiff fully sustained the allegations of the plain- 
tiff. The plaintiff testified, in part: “On my arrival at the building, 
I drove up the ramp from the first floor to the second floor and parked 
my truck up there about the trash pile. I went from there to where 
my trucks were on the third floor. One of my trucks was on the third 
floor. and one on the seeond floor. I went up the ramp and_ hacked 
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my truck back to the trash pile. I walked down to the first floor anil 
met Mr. Isenhour, and asked him if the verbal contract he made with 
my brother-in-law (Frank J. Gasperson) the day before was okeh. He 
said it was, and I went back to the second floor then and started to load 
iny truck. I went back by myself and when I got back George Conley 
(an employee of plaintiff) was standing at the back of the truck that 
I drove up there. I told George that we will just go ahead and load 
the truck—fill it up—-and so then we went ahead. There was trash on 
the floor, paper and laths, and rubbish, ete. About two truck loads. 
From the head of the ramp, I imagine, and piled up there. Piled there 
in a pile about two feet high. It was a round pile, two big truck-load- 
of it, 1t covered a space on the floor of twenty feet square, I imagine. 
IT went to the pile, I took up an armful from the pile and earried it 
over to the truck. I went back to the pile to get another armful, taking 
it off the top in order to get it loaded and when I went to get it anid 
got on the top of the pile of rubbish on the floor or whatever it was, 
trash, ete., it suddenly gave away with me and I went to the concrete 
floor below—about fourteen feet approximately. I landed on the econ- 
ercte floor on my wrist, on my right side and shoulder and hip. I 
couldn’t get up. I just laid there and about that time one of my em- 
ployees got to me. I asked him to please do something for me. 

Prior to the time that place gave away with me and I fell through an 
floor I could not look at the place and tell whether there was anything 
wrong with it. Court: Had you any knowledge or information that 
there was a place there? A. I hadn’t been advised, your Honor. Myr. 
Brown: Anything to put you on notice in any way? JA. No, sir. Q. 
How long after you went back upstairs from the time you came down 
to see Mr. Isenhour to confirm the agreement was it before vou fell’ 
A. Well, I had time to walk back to the second floor, and put one armful 
into the truck, and go back on top of the pile. Walked up to the second 
floor, and carried one armful of rubbish to the truck, I imagine about 
a period of four or five minutes.” A trap-door of about four or five feet 
square of plank was made to cover the hole. 

After plaintiff had fallen through the opening im the floor, George 
Conley, a witness for plaintiff, testified, in part: “After they had left. 
Mr. Isenhour and the carpenter went by the room over in front of me. 
Mr. Isenhour was fussing with him and said, ‘I told you to fix thar 
floor. Get busy and fix it” Q. When did he say he told him? A. He 
didn’t say when he had told him. . . . Mr. Pearson had just Ieft 
when he was telling him and he went up right away to fix the floor 
and that was when I heard Mr. Isenhour make the statement to the 
carpenter. Q. What statement did he make? A. He said, ‘I told you 
to fix that floor. Get busy and fix it.” Q. That was after the thing hap- 
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pened he told him that. Court: That wouldn’t tend to snow knowledge. 
He got knowledge of it when he fell. Mr. Brown: Q. How long had 
Mr. Pearson been gone? A. They just pulled out of the building with 
the truek. Ma. Isenhour went up the ramp in front of ime, and he got 
up there and looked at the hole. . 2. I did not see any door around 
there; L dida’t notice the place prior to the time that Max. Pearson tell. 
I couldau’t tell it was there. I hadn’t done anything before Mr. Pearson 
came up. The height from the concrete floor was about 14 fect. 

As to the coudition of the floor | couldi’t tell anything wrong where 
the trash was. There was some scattered. Most of it was in this pile 
nud the other part of the floor was elean. The hole must have been 
under the trash. He put one armful of papers in the truck. [To was 
shoveling mine in there. I didi’t see no hole until Mia. Pearson fell 
through it. There were laths and papers in the pile, net much lamber 
aft all; wooden laths. Where the truck was, it was elean. There is a 
vreat big tloor, you could drive all over the floor.” 

It was in evidence that the trash pile consisted of quite a lot of paper 
and scrap lumber, about 18 or 19 teet square, and covered the laundry 
chate. Pt was in evidence that about 20 or 25 minutes atter plaintiff's 
Injury a witness went to the second floor and the door to the chute 
was sitting against the wall. 

Frank J. Gasperson, a witness for plamitiff, testified. in part: “When 
lo was talking to Mr. Isenhour [ egreed to clean up the place for the 
lumber. That was the only contract with him and he told me to go to it. 
and he had nothing to do with the inanner in which | performed the 
work. Ie told me he wanted the first floor cleaned up first. Ife had 
men doing work on each floor, the first, second and third. Outside of 
cleaning the first floor first, we actually started doing the work and did 
it in any way we wanted to, but Mr. [senhour didi’t tell ime how to do 
the work, except that he wanted the first floor cleaned first. [t hud 
to be swept with the broom and [ cleaned up some with the broom. My. 
Isenhour took me on the first, the sceond and the third floor on the 
atternoon of the 26th and showed me the stuff that had to be moved 
and pointed out the stuff he did't want moved, but he told me ne 
particular manner in whieh to do the work. In the aftesnuoon Abr, Tseu- 
hour showed me the stuff on the seeoud floor a good deal of the trash 
was in this pile, a little bit was scattered, but the floor was pretty clean 
except this one pile. JT made the contract with Mr. Isenhour for the 
Transfer Company and reported it that afternoon to Mir. Pearson and 
to my father and they approved what I had done and I didn’t go on 
the second floor that morning until after the accident. IT was on the 
third floor.” 
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Oscar Fore, a witness for plaintiff, testified, in part: ‘After we had 
taken him to the office (speaking of plaintiff), I came back and went 
upstairs and looked at the hole. It was an old hole and looked like it had 
been a laundry chute. There was a lot of paper and things about it 
where he fell through. Some paper and stuff had went down in the hole 
and lodged in there where he had stepped through on the paper and stuff. 
I didn’t discover the hole the afternoon before. Mr. Isenhour carned 
us over the building and over the three floors. He never said anything 
about the condition of the building.” 

The evidence on the part of defendant, Standard Garage and Sales 
Company, Incorporated, was a denial of the material evidence intro- 
dueed by plaintiff. The jury rendered a verdict for plaintiff. 

The judgment of the court below was as follows: “The above entitled 
cause coming on for hearing and having been heard by his Honor, .\. M. 
Stack, judge presiding over the August, 1931, regular civil terwn of the 
Superior Court of Buncombe County, North Carolina, aud a jury and 
it appearing that the jury for its verdict in said cause answered the 
issues submitted to it in same in favor of the plaiutiff and against the 
defendant, Standard Garage and Sales Company, Incorporated. This 
action as against the defeudant, Eugene Carland and Luey J. Carlend. 
having been nonsuited on the motion of said defendauts, during the 
course of the trial. The issues and answers thereto submitted to the 
jury being as follows: (1) Was the plaintiff injured by the ueghgence 
of the defendant as alleged in the complaint? Answer: Yes. (2) If so. 
what damages, if any, is the plaintiff entitled to recover by reason 
thereof? Answer: $946.00. Now, therefore, it is upon motion of San- 
ford W. Brown, attorney for tle plaintiff, hereby considered, ordered 
and adjudged, that the plaintiff have and recover of the defendants, 
Standard Garage and Sales Company, Incorporated, judgment in the 
sum of $946.00 and that said defendant pay the costs of this action 
to be taxed by the clerk.” 

The defendant, Standard Garage and Sales Company, Incorporated. 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones will be considered in the opinion, 


Sanford W. Brown for plaintiff. 
Joseph W. Little for defendant, Standard Garage and Sales Company, 
Incorporated, 


Crarxkson, J. At the close of plaintiff’s evidence the defendants made 
motions for judgment as in case of nonsuit. The motion of the Carland 
defendants was granted. The defendant Standard Garage and Sales 
Company, Incorporated, introduced evidence and at the close of all the 
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evidence made a motion for judgment as in case of nonsuit. C. 8., 567. 
This motion was overruled, and in this we can see no error. 

It is the well settled rule of practice and accepted position in this 
jurisdiction, that, on a motion to nonsuit, the evidence which makes tor 
the plaintiffs claim aud which tends to support his cause of action, 
whether offered by the plaintiff or elicited from the defendant’s wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and he ts entitled to the benefit of every reasonable intendment 
upon the evidence, and every reasonable inference to be drawn therefrom. 

We sec no evidence on the record as to contributory negligence or 
assumption of visk. There are no facts of record to indicate that the 
provisions of the North Carolina Workmei’s Compensation Act 1s ap- 
plicable (1) to casual cmplovment (2) nor to any private corporation 
that has regularly im service less than five employees in the same 
business within the State. Pubhe Laws 1929, chap. 120, sections 2(b), 
14(b). 

We do uot think the issues tendered by defendant were the proper 
ones, and therefore the refusal to submit same by the court below was 
net error, In regard to the evidence admitted over defen lant’s objection, 
if crror, it was not prejudicial. We agree with defeudant that “It was a 
contract for the removal of rubbish’; it is immaterial on the faets im 
thix case what the relationship is termed—independent contractor, mas- 
ter und servant, imviter and invitee, ete. The deferdant, Standard 
Garage and Sale Company, Incorporated, owed a duty -o plaintiff, that 
its alfer ego, Isenhour, under the contract with plaiutiff, should not 
without warning to him of the hidden danger, allow and permit him to 
remove the trash. It is in evidence, on the part of plaintiff, that the 
vitey ego of defendant kuew, or in the exercise of due care ought to have 
known, of the laundry chute hole, a dangerous pitfall, that it was con- 
cealed by the trash being thrown over it, and plaintiff was ignorant of 
its existence, and in the exercise of due care could not discover it. 

In Bailey Personal Injuries, 2d ed. Vol. 1, part sec. 121, p. 307, the 
law is stated as follows: “It is a principle universally recognized that 
the care required of a master is such as is conmensurate with the danger. 
Trap-doors, as the designation implies, are at best dangerous traps. Thus, 
it was held, where a trap-door is maintained in the hall of a building, 
it is the duty of the master when it is open to provide barriers, or give 
warning to employees who have occasion to pass in the hall.” 

Under negligence—eireumstances implying habilty—-English Ruling 
(‘ases, Vol. 19, p. 64, is the case of Indenmaur v. Dames, L. R., 2 C. P.. 
311. In that case it was held: “Upon the premises of the defendant, 
i sugar-refiner, was a hole or chute on a level with the floor, used for 
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rusing and lowering sugar to and from the different stories of the 
huilding, and usual, necessary, and proper in the way of the defendant’s 
business. Whilst in use it was necessary and proper that this hole should 
be unfenced. While not in use, it was sometimes necessary, for the pur- 
pose of ventilation, that it should be open. It was not necessary that 
it should, when not in use, be unfenced; and it might at such time, with- 
out mjury to the business, have been fenced by a rail. Whether or not 
it was usual to fence similar places when not in use, did not appear. 
The plaintiff. a journeyman gas-fitter in the employ of a patentee who 
had fixed a patent gas-regulator upon the defendant’s premises, for which 
he was to be paid provided it effected a certain amount of saving in 
the consumption of gas, went upon the premises with his employer’s 
agent for the purpose of examining the several burners, so as to test 
the new apparatus. Whilst thus engaged upon an upper floor of the 
building, the plaintiff, under circumstances as to which the evidence was 
conflicting, but accidentally, and, as the jury found, without any fault 
or negligence on his part, fell through the hole, and was injured: Held. 
that, inasmuch as the plaintiff was upon the premises on lawful business 
in the course of fulfilling a contract in which he (or his emplover) and 
the defendant both had an interest, and the hole or chute was from its 
nature unreasonably dangerous to persons not usually employed upon 
the premises, but having a right to go there, the defendant was guilty of 
a breach of duty towards him in suffering the hole to be unfenced.” 

Shirlew’s Leading Cases m the Common Law, 3d ed. p. 275. In 
Shirley, supra, the interesting case of Bird v. Holbrook, 4 Bing., 625, is 
digested as follows: “The defendant, having had some valuable flowers 
and roots stolen from his garden, which was at some distance from his 
house, had set a spring-gun. The plaintiff, a young fellow of nineteen, 
‘limbed a wall, during the daytime, in pursuit of the stray fowl of a 
friend, and got shot. In spite of the plaintiff being thus a trespasser, 
it was held that the defendant was liable in damages. ‘There is no act,’ 
said Best, C. J., ‘which Christianity forbids, that the law will not reach; 
if it were otherwise, Christianity would not be, as it has always been 
held to be, part of the law of England. I am, therefore, clearly of the 
opinion that he who sets spring-guns, without giving notice, is guilty of 
an unhuman act, and that, if injurious consequences ensue, he is liable to 
yield redress to the sufferer.’ ”’ 

In the annotation of Warner v. Synnes (114 Org., 451), 44 A. L. R., 
at p. 982-3, we find the following under general discussion: “The ratio 
decidendi in numerous cases is a doctrine which may be formulated 
thus: Where the premises on which the stipulated work is executed 
remain under the control of the principal employer while the contract 
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is in course of performance, a servant of the contractor 1s in the position 
of an invitee, and as such entitled to recover for any lnjury which he 
nay sustain by reason of the abnormally dangerous condition of the 
premises or plant thereof, if the evidence shows that the principal em- 
ployer was, and the servant was not, chargeable with knowledge, actual 
or constructive, of the existence of that condition.” 

In setting out the duty of employer to employee, we find the same 
well stated in 18 R. C. L., p. 591-2: “A question that has often been 
under judicial consideration 1s whether an employer cwes to his en- 
ployees any duty to box, fence, or guard the appliances and machinery 
in the vicinity of which the work is done. The rule formerly was gener- 
ally recognized, and is supported by some recent decisions, that the 
cinployer, is, in the absence of statute, under uo obligation to his em- 
ployees to afhx guards to gearing, shafting and other daugerous woving 
parts of machinery. No doubt the guarding of some apphances is un- 
necessary and impracticable, the danger being obvious and avoidable by 
employees; but public pohey im respect of such matters has in receut 
times undergone a very decided change, and the tendeney is to hold 
the cimployer neghgent in failing to guard all dangeious apphancees, 
especially is this noticeable in the rulings of the late cases. And, of 
course, 1f it can be shown that an injured employee was not imformed 
of or did not appreciate the danger of the unguarded appliance, it is not 
to be supposed that a recovery will be denied in any jurisdiction.” 
Boswell ve. Hosiery Mulls, 191 N. C., at p. 556-7. 

The duty of the owner of premises to those who come on them is 
fully and well stated in Brigman v. Construction Co., 192 N.C.. 791, by 
Brogden, J.; Hughes v. Lassiter, 193 N. C., 651. 

In Jones v. R. R., 199 N. C., at p. 4, 1s the following: “After setting 
forth in an excerpt from Sweeney v. &. &., 10 Allen, 368, 87 Anno. Dec., 
o44, the usually applied principle that a heensee who enters on premises 
by permission only, without enticement, allurement, or inducement held 
out to him by the owner or occupant, cannot recover damages for injuries 
caused by obstructions or pitfalls, the Court pertinently said: ‘Nor does 
the application of this principle protect from lability the owner of a 
lot or a railroad company who, with knowledge of the user of his prop- 
erty as a pathway across or along it, places without warning to those 
likely to use the pathway, a new and dangerous pittall or obstruction.” 

We can see no error iu the charge of the court below. We think the 
charge covered the law applicable to the facts. Part of the charge given, 
which covers the law in the case, is as follows: “Now the action is 
based on alleged negligenee. Neghgence is the failure tc do or not to do 
what an ordinarily prudent person would do or would not do under the 
cireumstances in the case. In other words, negligence is a failure to do 
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as a prudent person would do under those particular circumstances or 
his failure to do what a prudent person would do under those cireuin- 
stances.. Negligence alone, however, would not be sufficient to entitle this 
plaintiff to recover. If he has only shown negligence onthe part of the 
defendant alone that would not entitle him to recover. Before the plain- 
tiff can recover of the defendant he must prove to your satisfaction, by 
the greater weight of the evidence, two propositions: First: That he 
was injured by the negligence of the defendant, as alleged in the com- 
plaint, and secondly, that that particular negligence of the defendant 
was the proximate cause of his injury or damage. Proximate cause is the 
real cause of the damage and the cause without which it would not have 
occurred. . . . Now, the duty of the defendant to the plaintiff was, 
under the circumstances of the evidence, to furnish him a reasonably 
safe place in which to do his work. That is, not absolutely to furnish 
him, but to exercise ordinary care in furnishing him with a reasonably 
sate place to work. If the defendant owed him that duty, and failed 
to perform that duty it would be guilty of negligence; but, if it per- 
formed its duty, it would not. That is to say, if the defendant knew that 
the hole was there and saw it covered up by the paper and rubbish and 
did not inform the plaintiff of the condition, why that would be negli- 
gence. Or, if tle defendant, by the exercise of ordinary prudence and 
care would have known of the dangerous condition; that the hole was 
there, and no door over it, but simply papers and trash and rubbish, 
in that event it would be guilty of negligence. But if the defendant did 
not know that the hole was there, or by the exercise of ordinary diligence 
and care it could not have learned it was there, or if the last time he saw 
it, just before the plaintiff fell through the hole it was covered with a 
door, then there would be no negligence on his part and would find in 
favor of the defendant.” In the judgment of the court below, we find, 
No error. 


R. B. KILLIAN v. MAIDEN CHAIR COMPANY. 
(Filed 23 December, 1931.) 


1. Judgments F a—Judgment may be rendered out of term and out of 
district upon consent of parties. 


Ordinarily a judgment cannot be entered by a Superior Court judge 
out of term and out of the district wherein the cause is pending when 
not falling within certain exceptions where the judgment may be entered 
nune pro tunc, but this rule does not apply when the parties to the ac- 
tion appear at the time of the rendition of the judgment and consent 
that the judge consider the matter and enter the judgment. 
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2. Appeal and Error J c — Judge’s finding that parties consented to 
rendition of judgment out of term and county is conclusive. 


While it is the better practice for the consent that judgment be ren- 
dered out of term or out of the county in which the action was pending 
to be put in writing, it is not essential that this be done, and where the 
judgment excepted to states as a fact that such consent wis in fact given, 
it is conelusive upon the parties in the absence of collusion or fraud. 


3. Appeal and Error J b——Held: court's refusal, in his discretion, to alow 
plaintiff to file exceptions or set up plea is not reviewable. 

Where the receiver of a corporation has paid under the order of the 
court certain sums to one of the creditors without objection by the 
plaintiff, the refusal of the trial court in his discretion to permit the 
plaintiff to later file exceptions to the orders under which the payments 
were made or Jet him set up a plea attacking the validity of the contract 
under which the claim was filed, is conclusive and not reviewable on 
appeal. The principle upon which a party may not take a voluntary 
nonsuit where a counterclaim has been filed does not arise under the 
facts of this case. 

4. Judgments F e—Judgment in this case held not objectionable as being 
conditional. 


Where a party to an action consents to the abandonment of a right 
he has therein set up, and this is done and the judgment accordingly 
rendered, the judgment is not objectionable as being a conditional judg- 
ment when it is final and requires no future act to be done or condition 
to be performed by any of the parties. 


Civiz action, before Clement, J., at Chambers, Mocksville. N. C., 
1 September, 1931. From Catawrna. 

On or about 17 July, 1929, the plaintiff, a stockholder of defendant, 
instituted an action against the defendant alleging that 15 was in unimi- 
nent danger of insolvency. The complaint alleged that the indebtedness 
amounted to approximately $385,500. It was further a:leged that the 
defendant had notes receivable worth about $200,000, “on which the 
Merchants Transfer and Storage Company of Washington, D. C., has 
a lien to the amount of about $186,000,” etc. There was a prayer for the 
appointment of a receiver. On 22 July, 1929, C. R. Brady was duly ap- 
pointed receiver of defendant and directed in his discretion “to run and 
operate the factory plant owned by defendaut company and to employ 
all such assistants, superintendents, clerks and laborers, as may be neces- 
sary to properly operate said furniture plant until further orders of 
this court.” The record discloses that the order appointirg a permancnt 
receiver was consented to by attorneys for the plaintiff and the defend- 
ant. On 14 November, 1929, the receiver filed a petition in the cause 
stating “that on or about 25 February, 1927, the Maiden Chair Com- 
pany executed an assignment to the Merchants Transfer and Storage 
Company, a Delaware corporation, of Washington, D. ©., agreeing to 
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assign to and did assign to the Merchants Transfer and Storage Com- 


pany from time to time its accounts receivable for value, . . . and 
that there was about $211,000 of these accounts held by the Merchants 
Transfer and Storage Company as aforesaid. . . . That by the 


terms of said contract between the Maiden Chair Company and the 
Merchants Transfer and Storage Company the Maiden Chair Company 
was to collect the accounts from its debtors from time to time and remit 
the full collection to the Merchants Transfer and Storage Company; 

that up to this time he has collected approximately $70,605.82, 
and your receiver has paid to the Merchants Transfer and Storage Com- 
pany from said collections the sum of $28,298.04, and that your receiver 
still has on hand in a bank in New York and the Citizens Bank at Con- 
over, N. C., the sum of $42,307.78, and he is still collecting on said ac- 
counts from time to time. That some question has arisen as to whether or 
not your receiver should have paid the amount aforesaid to the Mer- 
chants Transfer and Storage Company, as set out, and pay the amount 
now on hand to it, and pay the amounts as collected from time to time, 
until the said Merchants Transfer and Storage Company is paid in full, 
without an order of the court.’ On the same day, to wit, 14 November, 
1929, Judge Harding considered the petition and entered an order ap- 
proving the action of the receiver in paying to the Merchants Transfer 
and Storage Company the said sum of $28,298.04, and further directed 
the receiver to pay the balance in his hands then due said Merchauts 
Transfer and Storage Company under and by virtue of the terms of the 
contract referred to in the petition of the receiver. 

The recelver made reports from time to time and these reports were 
approved by the court and certain allowances were made by orders duly 
entered. On 1 December, 1930, the Merchants Transfer and Storage 
Company filed a petition after notice setting out the contract existing 
between it and the defendant, and alleging that the receiver had in his 
hands the sum of $2,656.64, which had been demanded by the petitioner, 
but that the receiver had declined to pay the same and requesting an 
order directing the receiver to pay said sum to the petitioner. The re- 
ceiver filed an answer to the petition of the Merchants Transfer and 
Storage Company, setting out that he had incurred certain expense in 
collecting accounts for the Merchants Transfer and Storage Company 
and suggesting that these expenses should be paid out of said fund. 

In the meantime a creditors’ committee of defendant filed an answer 
to the petition of the Merchants Transfer and Storage Company, alleging 
that as the receiver had spent most of his time and energy in collecting 
accounts for said petitioner that the result was that the creditors who 
had received nothing on their claims were bearing the financial burden 
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of collections for the benefit of petitioner. The creditors’ committee 
thereupon asked that the court appoint a referee to take and state an 
account between all the parties. The cause was heard by Judge Clement 
in January, 1931, and after considering the merits of the question pre- 
sented, appotited a referee. The creditors’ committee thereafter filed 
an amendment to the petition of the Merchants Transfer and Storage 
Company attacking the contract between the defendant company and 
the petitioner Storage Company, and alleging that the Storage Company 
was securing a preference which was unlawful, and praying that the 
court direct a receiver “to proceed forthwith by whatever process he 
may be advised and recover from the petitioner, Merchants Transfer and 
Storage Company, said amount to be ascertained before the referee and 
constituting the entire amount paid by the receiver to seid petitioner.” 

Thereupon on 8 July, 1931, the plaintiff Killian filed a supplemental 
petition alleging that the receiver had no right to pay ary funds to the 
Storage Company, and that the action of the receiver in paying money 
under order of court to the Storage Company was wrongful and unlaw- 
ful. It was further alleged that the Storage Company had charged more 
thin six per cent, and that the transactions between the Storage Com- 
pany and the defendant, Chair Company, were usurious. Whereupon. 
the plaintiff prayed an order directing the receiver to file an itemized 
statement of his accounts and of all sums disbursed to the Storage Com- 
pany, and to set aside the orders made from time to time by the judge. 
of the Superior Court direeting and approving payments therctofore 
made to the Storage Company. On 16 July, 1931, the actorney for the 
Storage Company served notice on the attorneys for the reeciver sud 
of the creditors’ committee and of plaintiff Kalhan that he would 
file a motion for permission to withdraw the petition theretofore filed 
by the Storage Company, such motion to be heard before his Honor, 
Judge Clement, at Chambers, in Bakersville on 28 July, 1931. On 1s 
July, 1931, the plaintiff filed certain exeeptions denying that he had 
consented to the appointment of a receiver or that he had authorized 
any one to act in his behalf, and also attacking the moticn made by the 
receiver and excepting to all orders made by the court. 

The cause came on for hearing before Clement, J., at Wilkesboro, on 
12 August, 1931. The pertinent portions of the judgmert rendered are 
as follows: “This cause coming on to be heard, by consent of the parties, 
at Chambers, in the courthouse in Wilkesboro, N. C., on 12 August. 
1931, . . . upon the motion heretofore filed in this cause by the 
Merchants Transfer and Storage Company, a corporation, for an order 
requiring the receiver of the defendant to pay to it certain money in 
the sum of $2,821.35. . . . And upon the motion of the said Mer- 
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chants Transfer and Storage Company to be allowed to withdraw its 
said motion and to strike out its appearance in this cause. .-. . And 
coming on, further, to be heard upon the motion herein filed by a com- 
mittee of creditors of the Maiden Chair Company, and upon the motion 
ot plaintiff, R. B. Killian, to be allowed to file exceptions to orders and 


reports of the receiver, . . . and further, to file a plea of usury 
on behalf of said plaintiffs against the said Merchants Transfer and 
Storage Company. . . . After hearing the argument of counsel, the 


court finds that the plaintiff, R. B. Killian, is and was, at all times, the 
plaintiff in this action, and that he instituted this action on 20 July, 
1929, and that the said plaintiff consented to the judgment and order 
of Harding, J., entered by consent on 2 July, 1929, . . . and that 
at a hearing on 12 August, 1931, at Wilkesboro, N. C., the said plaintiff, 
R. 3, Kilhan, appeared through his counsel and made the foregoing 
motions as above recited. . . . After hearing the same the court 
announced that it was of the opinion that the plaintiff, R. B. Killian, 
was a party and approved all the proceedings in this cause, and having 
knowledge of the same, that the court was without power now to allow 
hin to except to said orders, and that said plaintiff had, in fact, con- 
sented to the order and judgment appointing C. R. Brady receiver of 
defendant, and the court declined in its discretion to grant the motion 
made on behalf of plaintiff, R. B. Killian. The court is further of the 
opimion that the creditors had not been diligent and had not presented 
their objections prior to the disbursement of funds by the receiver 
pursuant to orders hereinbefore entered, and that such creditors were 
not entitled, in their own right, to set up a plea of usury. . . . The 
court is further of the opinion upon the conditional offer made by 
counsel for the Merchants Transfer and Storage Company to waive its 
claim to the said fund in the sum of $2,821.35 in case it is allowed to 
withdraw its motion and strike out its appearance herein, and the said 
motions having been allowed, that the said fund in the sum of $2,821.35 
in the hands of said receiver and collected from said accounts shall be 
hereafter distributed as such to creditors, in the distribution of which 
the Merchants Transfer and Storage Company is not to participate. 
This order is entered at Mocksville, N. C., at Chambers, on 1 
September, 1931, all parties having agreed that the court should enter 
its final order on said motions at said time and place.” 
From the foregoing judgment the plaintiff, Killian, appealed. 


W. H. Childs and W. H. Dennis for plaintiff. 

WA. Self for receiver. 

M. H. Yount, Osmer L. Henry and Varser, Lawrence & McIntyre 
for Transfer and Storage Company. 
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Brocvex, J. The questions of law presented by the appeal are: 

1. Has a Superior Court judge power to make an order in receivership 
proceedings outside of the county of the judicial district in which the 
cause 1s pending ? 

2. Has a Superior Court judge power to permit a party to withdraw 
i petition in a receivership proceeding ¢ 

‘The plaintiff contends that the order made in this cause on 1 Septem- 
ber, 1981, was invalid by reason of the fact that the judge entered the 
order out of the judicial district in which the action was pending and 
out of the county in which the suit had originally been instituted. This 
contention, however, must be interpreted in the hght of the facts found 
by the judge at the time the order was entered. He finds as a fact that 
the motions and exceptions were submitted to him in Wilkesboro on 12 
August, 1931, “by consent of the parties.” He further finds as a fact 
that the judgment rendered at Mocksville on 1 September, 1931, was 
upon the agreement of all parties “that the court should enter ifs final 
order on said motions at said time and place.” Ordinarily a judgment 
cannot be entered out of term and out of the district unless such judg- 
inent falls within that class of decrees which may be made nune pro 
func. However, this principle does not apply where the parties are 
present in court either in person or by attorney and conseut that a hear- 
ing may be had and a judgment rendered. This idea was thus expressed 
in Hemphill v. Moore, 104 N. C., 879, 10 S. EL, 818: “It 1s in case of 
notions and proceedings in an action out of term-time that a special 
notice to the adverse party must generally be given. But, in such cases, 
if the opposing party should appear, by himself or his counsel, he would, 
ordinarily, have been deemed to have taken actual notice and to have 
waived formal notice.” Indeed, in Bisanar v. Suttlemyre, 1938 N.C... 714, 
138 S. E., 1, express sanction was given to a judgment signed by ai 
cmergency judge out of term and out of district wher it appeared that 
all the parties had fully consented to such procedure. In order to avoid 
nusunderstanding between counsel for opposing parties, 1t 1s perhaps 
advisable that such consent should be given in writing. Nevertheless, 
a writing 1s not essential to the validity of the judgment or order in the 
absence of a denial that consent was given. Moreover, when the judge 
finds as a fact that consent was actually given, whether in writing or 
not, and this finding is set out in the judgment, it 1s binding upon the 
parties in the absence of fraud or collusion. Westhall v. Hoyle, 141 
N. C., 337, 53 S. E., 863; Henry v. Hilliard, 120 N. C., 479, 27 8. E., 
130. 

The second question of law becomes immaterial upon the facts found 
by the judge and set forth in the order for the reason that the judge 
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in his discretion declined to permit the plaintiff to file exceptions or 
to set up a plea attacking the validity of the contract between the de- 
fendant and the Storage Company. Hence there was nothing before the 
court in the nature of a counterclaim or equity, which the plaintiff had 
a right to have determined in the action. The judge found as a fact 
that the plaintiff had full notice of all the orders in the receivership 
proceedings and had fully consented to such orders, and that the larger 
portion of the fund which was the subject of the controversy, had been 
disbursed by the receiver under proper order of the court. A party is 
not permitted to withdraw or take a nonsuit or bow himself out of court 
when his adversary has set up a counterclaim or claim of an equitable 
nature involving rights which have attached and which he is entitled 
to have determined in the action. But this principle is not applicable 
to the facts appearing in the record. R. R. v. KR. R., 148 N. C., 59. 
61S. E., 683. 

A further contention 1s made to the effect that when the judge per- 
mitted the Storage Company to withdraw its petition upon the under- 
standing that said Storage Company would abandon any and all claim 
to the sum of $2,821.35 in the hands of the receiver that such judgment 
was a conditional judgment and prohibited by law. McIntosh on North 
Carolina Practice and Procedure, page 731, writes: “:\ conditional judg- 
ment is one whose force depends upon the performance or nonperform- 
ance of certain acts to be done in the future by one of the parties, as 
where a judgment was given for the plaintiff, to be stricken out if the 
defendant filed a bond within a certain time, and this was held to be 
void. But where the judgment is definite and certain, and a condition 
is added which may operate to carry the judgment into effect, it is not 
conditional; as in a judgment for foreclosure the property is to be sold 
if the judgment is not paid within a certain time, or that the judgment 
may be satisfied by giving secured notes by a certain time. Where the 
parties agree that a certain judgment may be entered upon failure to 
comply with a certain condition, and it is so entered after failure, it 
is not a conditional judgment.” The judgment in the case at bar con- 
templated no future act to be performed by any of the parties. It waived 
its claim to the fund in open court arid was thereupon permitted to 
withdraw, leaving the fund to the exclusive control of the court. 

Affirmed. 
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MRS. ROSA H. NASH, ADMINISTRATRIX OF LOUISE NASH, v. SEABOARD 
AIR LINE RAILWAY COMPANY anp SAM HOWIE. 


(Filed 8 January, 1982.) 


1. Highways B k-——Where guest has no control over driver and is not 
engaged in joint enterprise, negligence of driver will not be imputed 
to him. 

Where a gratuitous passenger or guest in an automobile has no owner- 
ship or control over the car and is not engaged in a joiat enterprise with 
the driver or other occupants, negligence of the driver of the car will 
not be imputed to the guest, and he may recover against a third person 
for a negligent injury if the negligence of the driver is not the sole 
proximate cause of the injury. 


2. Negligence C a—Person will not be held to same degree of care for 
own safety where placed in imminent peril. 


The driver of an automobile, in an effort to avoid an accident at a 
railroad crossing, turned the car and drove it down the tracks in front 
of an approaching train, and a guest in the ear jumped therefrom and 
was killed by being hit by the engine: Held, the act of the guest in 
jumping from the car under the circumstances will not bar the right of 
her administrator to recover damages against the railrond company for its 
negligence which proximately caused the injury, although the driver and 
other passengers in the car who remained therein escaped injury. 


3. Railroads D b—Evidence of negligence of railroad company proxi- 
mately causing injury in collision at crossing held sufficient. 

The plaintiff's intestate was killed in an accident at a grade crossing 
of a railroad company while the intestate was riding as a guest in an 
automobile owned and operated by another. In an action by her adminis- 
tratrix against the railroad company the evidence tended to show that the 
intestate had no control over the driver of the car, anj was not engaged 
in a joint enterprise at the time of the accident, that no signal was given 
by the approaching train, that the view at the crossing was partially 
obstructed by a loading platform and trees upon the right-of-way, and 
by other cars parked near the tracks, that the crossing was in an in- 
corporated town and was much used, that the accident occurred at five 
o’elock in the afternoon when traffic was heaviest, and that the railroad 
company kept no watchman or signaling device at the crossing, Held: 
the evidence was sufficient to be submitted to the jury, and the defend- 
ant’s motion as of nonsuit was properly denied. 


Crviz, action, before Finley, J., at July Term, 1931, of Ricumonp. 

Raleigh Street, in the town of Hamlet, runs approximately north and 
south. Seven tracks of the defendant cross the street at grade. This 
street, including the railroad crossing, is paved with concrete and divides 
the town into two parts. Business houses and residences are situated 
on both the north and south sides of said crossing. The crossing 1s 
constantly used by pedestrians and vehicles at all howrs of the day, and 
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particularly in the afternoon. The depot of defendant is near the cross- 
ing and the tracks are in constant use by passenger trains, freight trains 
and shifting engines. On the west side of the crossing and about 91 
feet therefrom is situated a building known as the Ford plant. There 
is also on the west side and near the crossing a loading platform for 
freight, the height of which was variously estimated from five to seven 
feet. There are two large trees on the right of way of defendant. The 
nearest tree 1s 150 or 160 feet from the crossing and the next tree 
thereto about 200 feet from the crossing. There is an iron-clad building 
referred to as a warehouse or factory situated 300 fect west of the cross- 
ing. The space between the Ford plant and the crossing is open, and 
the evidence tended to show that this space was used for parking auto- 
mobiles. On 27 August, 1930, Sarah Adams, a girl about sixteen, years 
of age, was driving her father’s Pontiac sedan. On the front seat with 
the driver was Miss Louise Nash. The rear seat was occupied by three 
girls, Misses Sullivan, Meacham and Kirkland. It was about five o’clock 
in the afternoon. The driver of the car said: “There were cars passing 
ull the time, going in every direction. It was five o’clock in the after- 
noon. .\s we approached this crossing I looked and listened. I first saw 
the train when I was just almost on the crossing. It was just at the edge 
of the street. I don’t know how far we were from the rail upon which 
the train was traveling. It seems as far as from here to the bannister 
over there. I did not hear any bell or any whistle. I did not see the 
approach of the train. When I saw the train it was moving east. I was 
on the right side of the street at that time. When I saw the train 
Louise Nash screamed and said ‘Sarah.’ I saw the train as she 
screamed and then started turning east. [I ran down the track I don’t 
know how far. As I went off the track she went out of the car door. I 
next saw her at my home. .I did not see her on the track. The train 
struck the back bumper of the car.” Another girl riding in the car 
at the time said: “When Louise screamed the young lady who was 
driving the car turned to the left and started down the track in frout 
of the train. . . . Muss Adams finally got the car off of the 
railroad track proper and turned it back toward Raleigh Street. I don’t 
know whether it was clear of the railroad track before Miss Nash got 
out, [ don’t know when she got out. I never did sce or notice to see 
what damage it did to the car. The engine hit on the left side as we 
turned completely off the track. The four of us that stayed in the car 
were not hurt. We all got out after the ear stopped.” The testimony 
disclosed that a long freight train was approaching the Raleigh Street 
crossing from the west, traveling eastward to the depot. The engine 
was a large passenger engine pulling a freight train. The height was 
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variously estimated from fourteen to sixteen feet and the length ap- 
proximately 90 fect. The engine was driven toward the crossing and 
was pulling a train of forty-eight box cars, and running at a speed 
variously estimated at eight to fifteen miles per hour. ‘here was also 
testimony to the effect that the car m which the young ladies were 
riding was traveling at a slow rate of speed as 1t approached the cross- 
ing. The evidence further tended to show that the automobile traveled 
down the track in front of the engine a distance of approximately 45 
feet, and that just as the car turned off the track Miss Louise Nash 
cither jumped out of the ear or was thrown out immediately in front 
of the engine and her body cut in two by the train. 

The engineer testified that he did not see the car as it approached 
from the opposite side of the engine. The fireman testified he saw the 
car approaching, but thought it had passed the front of “he engine, and 
that he had ealled out to the engineer to know if the car had passed 
on his side. There was cyidence that the engine was stopped within 
a space of twenty feet after the brakes were applied. Neither the eng!- 
neer nor the fireman knew that Miss Nash had been killed. 

There was evidence that the engine gave no signal as it approached 
the crossing, cither by whistle or bell. There was much evidence by 
disinterested witnesses to the contrary. One witness testified that by 
reason of the obstructions aforesaid “you would have to be almost on 
the track before you could see. You could not see over ten feet.” An- 
other witness said: “Approaching the track on the north side you would 
have to be fifteen or twenty feet of the track to see a train coming there.” 
Much evidence was offered by the plaintiff to the effect that the crossing 
was a populous and much used crossing, and that the defendant had 
maintained no watchman, gate or other signal device for the protection 
of the publie. 

At the conclusion of all the evidence the plaintiff took a nonsuit as to 
defendant, Howie, the engineer. 

Issues of negligence, contributory negligence, last clear chance aud 
damages were submitted to the jury. The jury answered the issue of 
negligence in favor of plaintiff and awarded damages in the sum of 
820,000. 

From judgment upon the verdict the defendant, Railway Company, 
uppealed. 


Clyde A. Douglass, J. C. Sedberry and L. H. Gibbons for plaintiff. 
Ozmer L. Henry, Fred W. Bynum and Varser, Lawrence & McIntyre 
for defendant. 
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brocpren, J. Louise Nash was a gratuitous passenger or guest in 
the automobile driven by Sarah Adams. She was not the owner of the 
ear and had no control of it; neither is there evidence that the deceased 
was engaged in a joint enterprise with the driver or other occupants of 
the car. Consequently, any negligence on the part of the driver would 
not be imputed to the deceased. In the light of the facts and ecireum- 
stances disclosed by the present record, the rule of law, therefore, ap- 
plicable to the facts was stated in Harwood v. R. R., 192 N. C., 27, as 
tollows: “Therefore, negligence on the part of the driver will not, ordi- 
narily, be imputed to a guest or occupant of an automobile unless such 
guest or occupant is the owner of the car or has some kind of control of 
the driver. Of course, if the negligence of the driver is the sole, only, 
proximate cause of the injury, the injured party could not recover. This 
rule is not based upon the idea of contributory negligence on the part 
of the injured party but rather upon the idea that the party causing 
the injury was not guilty of any negligence, which was the proximate 
cause thereof.” All occupants of the ear who remained therein, escaped 
without injury, and undoubtedly the deceased would also have escaped if 
she had not either jumped or been thrown from the car immediately in 
front of the engine. This act, however, does not bar recovery. Discussing 
a similar situation in Odom v. R. R., 193 N. C., 442, 187 8. E., 343, 
the Court said: “The mere fact that a person jumps from a vehicle 
in which he 3s traveling, where there is imminent danger of its coming 
in collision with an approaching train at a crossing, does not bar re- 
covery against the railroad corporation, although it appears that he 
made a mistake and would have escaped injury had he remained quiet.” 

Hence the determining question of law is whether there is evidence of 
negligence on the part of defendant. There is evidence that no signal 
was given by the approaching train. There is evidence that the crossing 
was obstrueted by a loading platform and trees upon the right of way. 
There is evidence that in the open space adjacent to the right of wav 
automobiles were parked. There is evidence that the vision of an ap- 
proaching traveler was thereby obscured until within ten or twenty feet 
of the track. Of course, the engine and box cars were higher than the 
parked automobiles or the loading platform near the crossing, and conse- 
quently the top of the engine and box cars was visible. Manifestly, 
however, there was partial obstruction or interference with vision. 

The evidence of plaintiff and the inferences which such evidence war- 
rants, classify this case in the line of decisions represented by Moseley v. 
R. #., 197 N. C., 628, 150 8. E., 184; Thurston v. R. R., 199 N. C., 
496, 154 S. E., 836, and Butner v. R. R., 199 N. C., 695, 155 S. E., 601. 
Particularly in view of the fact that the deceased was a guest in the 
car at the time of the collision. 
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There are many other exceptions in the record which have been care- 
fully examined, but the court is of the opinion that there was sufficient 
evidence of negligence to be submitted to the jury and that the issue 
has been tried in accordance with the rules of ability heretofore estab- 
lished. 

No error. 


HARRY J. BOST, Execuror or ED 8S. ERWIN, v. MINNIE EE, MORRIS Er Av. 
(Filed S January, 1982.) 


1. Wills F a—Distinction between specific and general legacies. 

A general legacy is one which is chargeable generally upon the testa- 
tor’s personal estate and which does not amount to a bequest of any 
specific part of the estate, while a specific legacy is a bequest of a 
particular thing or money specified and distinguished from all of the 
same kind, it being necessary to a Specific bequest that the testator 
described the property as belonging to him. 

2. Same—Legacy in this case held specific and legatee was entitled to 
dividends from stocks bequeathed from time of testatov’s death. 


The will of the testator bequeathed to a named legatee “ten thousand 
dollars in stocks in an incorporated company or companies to be selected 
by her, at its then par value’ and a later item referred to the “rest and 
residue of my estate” ete, Held: construing the will as a whole the 
testator unequivocally indicated his ownership of all the property, and 
manifested his intention that the stock should be seleeted out of those 
owhed by him and not to be purchased on the open market ‘at their 
market value,’ and upon the exercise of the power of selection of the 
stock by the legatee the bequest was rendered specific id the legatee 
was entitled to all dividends declared thereon from the date of the 
testator’s death, and held further, the amount of the dividends in the 
executor’s hands being in excess of the inheritance tax, his assent to the 
legacy need not be postponed until the tax is paid by the legatee. 


Apprst by the plaintiff and by the defendants, other than Minnie E. 
Morris, residuary legatees, from AWcllroy, J., at Oetober Term, 1931, 
of CaBarres. No error. 

Ed 8. Erwin died 13 November, 1927, leaving the following will 
which was duly adiitted to probate: 


“North Carolina—Cabarrus County. 

I, Fd S. Erwin, of Cabarrus County, State of Norti Carolina, do 
make this my last will and testament, as follows: 

Item 1. I give and devise to my beloved wife, Jemme Erwin, tlie 
tract of land on which I live, containing about 200 acres, for and during 
the term of her natural life. 
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Item 2. I give and bequeath to my sister, Minnie E. Morris, if she 
survives me, ten thousand dollars in stocks in an incorporated company 
or companies to be selected by her, at its then par value. 

Item 3. I give and bequeath to my beloved wife, Jennie Erwin, the 
sum of $10,000; and to my unele, Johu V. Bost, the sum of $1,000. 

Item 4. I give to Rocky River Church in Cabarrus County, N. C., 
the sum of $10,000, to be used by the proper officers of said church for 
wiy purposes they may think best. 

Item 5. I give and bequeath to my aunt, Mrs. Tinslow L. Bost, the 
sum of $500, to be paid to her by my executor. 

Item 6. All the rest and residue of my estate, both real, personal 
and mixed of whatever nature or kind, I give and devise absolutely and 
in fee simple to my nephews Ed Bost and the children of T. L. Bost, who 
way be living at my death. 

Item 7. I hereby constitute and appoint Harry J. Bost, executor of 
this my last will and testament, and instruct him to employ my friend 
J. L. Crowcll as his attorney in the management of my estate. 

In witness whereof, I, the said Ed 8S. Erwin, have hereunto set my 
hand and seal, on this 8 April, 1923, 

Witnesses : Ed 8. Erwin. (Seal.) 
A. F. Goodman, C. L. Propst.” 


“North Carolina—Cabarrus County. 

I, Ed S$. Erwin, do make this codicil to my foregoing will, dated 3 
April, 1923, which I reaffirm, except as herein modified: 

Out of the property and estate which I have given my wife, is to be 
deducted a note and interest which I hold against her for $1,500 dated 
26 January, 1920. 

This 7 April, 1923. Ed 8. Erwin. (Seal.) 

A. F. Goodman and C, LL. Propst, witnesses.” 


The executor qualified and on 14 December, 1927, delivered to Minnie 
Ei. Morris, the legatee in item two, a list of the stocks found in the lock 
box of the deceased with their appraised value as fixed by the Commis- 
sioner of Revenue. On 17 December, 1927, the widow filed her dissent, 
and this changed the status of the estate. Owing to a change in values 
the stocks were worth perhaps $30,000 less at the death of the testator 
than at the time the will was executed. A dividend was declared on 
1 January, 1928, for the previous six months and was paid to the 
executor. On the stocks selected by Minnie E. Morris the dividends 
amounted to $431. Within one year from the death of the testator other 
dividends were paid her. 
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The plaintiff brought suit to have the will construed and upon the 
pleadings only one issue was submitted to the jury: “On what date did 
Minnie E. Morris deliver the list of stocks selected by her to the executor, 
Ilarry J. Bost, or his attorney, J. Lee Crowell, Sr.?’ The answer was, 
‘26 January, 1928.” 

It was adjudged upon the verdict that Minnie E. Morris is entitled 
to all the dividends paid after 18 November, 1927, on the stocks which 
she selected on 26 January, 1928—the dividends not to be paid her 
until she pays the executor $395.76, the amount of the inheritance tax 
assessed against her legacy by the Commissioner of Revenue and paid 
by the executor out of the assets of the estate. It was adjudged that 
the costs be paid out of the estate. 

The par value of each of the shares selected was $100; their market 
value was appraised by the Commissioner at $12,962, and a tax of $408 
was assessed on which a discount of 3 per cent was allowed, leaving 
£395.76, 


Hartsell & Hartsell and J. Lee Crowell, Sr., for plaintiff. 
JL. Crowell, Jr., for residuary legatees. 
Armfield, Sherrin & Barnhardt for Minnie E. Morris, appellee. 


Apams, J. When the plaintiff brought suit for a cons:ruction of the 
will it was found that the second item is the substantial ground ot the 
controversy, the others being material only as they serve to reveal thie 
testator’s intent. It was necessary to submit to the jury a single issue, 
the answer to which fixed the time when the appellee delivered to the 
plaintiff the lst of stocks which she had selected. The date was 26 
January, 19283; and after this finding the court adjudged that the legatee 
named in the second item is entitled to all the dividends on the selected 
stocks since the testator’s death, which occurred on 13 November, 1927. 
The appellants say that this part of the judgment is crroneous; that 
the appellee is not entitled to any dividend within one year from the 
day the testator died; and that the accrued dividends are a part of the 
residuary estate. This position is controverted by the appellee. 

The answer to the question at issue is dependent upon the nature of 
the bequest. It is contended by the appellants that the legaey im item 
two is general, and by the appellee that it 1s specific and ineludes all 
dividends accruing after the testator’s death. If the bequest is specific 
the appellee’s conclusion is correct and she is entitled to all dividends 
declared after 18 November, 1927. Turnage v. Turnage, 42 N. C., 127; 
Beasley v. Knox, 58 N.C., 1; Harrell v. Davenport, ibid., 4. 

A general legacy is one which is chargeable generally upon the testa- 
tor’s personal estate and is not so given as to be distinguishable from 
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other parts of the estate; or, when it is so given as not to amount to 4a 
bequest of a specific part of the testator’s personal estate. .\ specific 
legacy is the bequest of a particular thing or money specified aud dis- 
tinguished from all of the same kind, as of a horse, a piece of plate, 
money in a purse, stock in the publie funds, a security for money, which 
would immediately vest with the assent of the executor. Shepard r. 
Bryan, 195 N. C., 822; Smith v. Smith, 192 N. C., 687. \ bequest of 
money “in notes to be taken out of my notes by my executor and paid 
over to (the legatee) as soon after my death as it can conveniently be 
done,” is specific. Perry v. Maxwell, 17 N. C., 488, 496, 502. So is a 
bequest of “one carriage, one yoke of oxen—her choice,” the last two 
words making the preceding description specific, Mveritt v. Lane, 37 
N. C., 548. In the present case the exercise of the power of selection 
rendered the bequest specific when the selection was made. 28 R. C. L., 
sec. 267. 

To create a specific bequest the property must be described as belonging 
to the testator, and it is customary to express ownership by the use 
of such words as “my,” “in my possession,” ete. Smith v. Smith, supra, 
It is suggested by the appellants that the will contains no words which 
identify the stocks. So it was in several items of the will construed in 
the case last cited, but this Court took into consideration the whole will 
and not merely the clauses containing the gift of stocks. 

Considered according to these principles, the legacy in the second 
item is specific, In the sixth item the testator disposed of “all the rest 
and residue of my estate, both real, personal, and mixed”’; instructed his 
executor to employ counsel in the management of my estate; and in the 
codicil he referred to the property and estate which he had given. This 
was unequivocal indication of his ownership of all the property. 

We do not accede to the contention that the words “at its then pur 
value” negative the testator’s intent to bequeath the dividends, or that 
the bequest is susceptible of the construction that stocks not owned 
by the testator should be purchased in the open market for the benefit 
of the legatee. Why adopt this interpretation when the testator, owning 
stocks in a score of corporations obviously intended to dispose of all 
his property, and not to hazard the interests of the legatees by pursuing 
the suggested policy ? 

The appellants insist that the executor should not be required to 
assent to the legacy in question until the legatee has paid the inheritance 
tax. The executor is protected; he has the dividends which, according to 
the record, are in excess of the tax. The judgment as to the costs is 
correct. We find 

No error. 
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W. A. NICHOLS vy. A. J. MAXWELL, COMMISSIONER OF REVENUE OF 
NORTH CAROLINA. 


(Filed S January, 1982.) 
Taxation B e—PJaintiff in this case held not required to give proof of 
ability to pay damages before obtaining license for car for hire, 


A person engaged in the operation of an automobile for the transporta- 
tion of persons for hire within the State comes within general provisions 
of chapter 116, Public Laws of 1931, and he may not be required to offer 
evidence of ability to respond in damages for future accidents before 
eranting him a liceuse when he has tendered the correct fee therefor, 
and has never had a judgment docketed against him for negligence in 
the operation of such motor vehicle, and the provisions of the last para- 
eraph of section three of the act, requiring proof of ability to respond in 
diunages before the issuance of a license to owners of pussenger vehicles 
operated for hire who are not embraced in the provision of the “present 
law,” are not applicable to him, be being embraced in the provisions of 
the “present law’ as set forth in section one of the act. 


Appean by plaintiff from /farris, J., at Chambers in Raleigh, on 12 
September, 1931. Reversed. 

This is au aetion for judgment, in the nature of a maadamus, order- 
ing and directing the defendant, Commissioner of Revenue of North 
Carolina, to issue to plaintiff, a citizen of this State, a heense to operate 
on the highways of this State an automobile for the treusportation of 
passengers for hire, 

Plaintiff has tendered to defendant the fees prescribed by statute 
for such liceuse, and has otherwise complied, as he alleges, with all 
the lawful requirements of the defendant. He has been engaged in the 
business of operating an automobile for the transportation of passengers 
for hire in this State for more than wine vears. No judzment has ever 
heen rendered against the plaintiff for the recovery of damages resulting 
from injuries to the person or property of another caused by the negli- 
genes of the plaintiff in the operation of an automobile on the highways 
of this State. 

It is the duty of the defendant, Cominissioner of Revenue, to collect 
from each applicant for Heense to operate an automobile on the high- 
ways of this State the fees prescribed by statute, and woon comphance 
by sueh appleant with all lawful requirements of the defendant to 
issue to such applicant the license apphed for by him. Such require- 
ments are prescribed or authorized by statute. 

The defendant has refused to issue to the plaintiff the heense, apphed 
for by him, for the sole reason that plaintiff has failed and refused to 
furnish to defendant as proof of his ability to respond in damages result- 
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ing from injuries to the person or property of another that may be 
caused by his neghgence in the operation of his automobile on the high- 
ways of this State, a bond or insurance policy in accordance with the 
provisions of chapter 116, Public Laws 1931, as construed by the de- 
fendant in the performance of his official duties. In accordance with 
his construction of certain provisions of the statute, the defendant has 
required of the plaintiff, and of all other appheants for heense to 
operate on the highways of this State automobiles for the transportation 
of passengers for hire, a bond or insurance policy, conditioned as re- 
quired by said statute. This requirement was made by defendant pur- 
suant to his construction of the last paragraph of section 3, chapter 
116, Public Laws 1931. 

The action was heard after notice to defendant to show cause why 
judgment should not be rendered in this action as prayed for by plain- 
tiff. On the facts found by the court from the verified pleadings, it was 
considered, ordered and adjudged that plaintiff is not entitled to the 
rehef prayed for in his complaint, and that the action be dismissed. 

From judgment dismissing the action, plaintiff appealed to the Su- 
preme Court. 


Rb. McMillan, J. S. Griffin, W. T. Hatch and George Pennell for 
plaintiff. 

Attorney-General Brummitt and Assistant Lttorney-General Seawell 
for defendant. 


John W. Hester, amicus curie. 


Connor, J. Chapter 116, Public Laws 1931, is entitled, “An act 
to promote safe driving on the highways, and to enforce the collection 
of judgments against irresponsible drivers of motor vehicles.’ The 
statute includes within its provisions every person, firm or corporation 
aganist whom a judgment has been recovered for damages for injuries 
to the person or property of another, resulting from the negligence of 
such person, firm or corporation, in the use or operation of a motor 
vehicle on the highways of this State, and who has failed to satisfy 
such judgment within thirty days after same was rendered by the trial 
court, or afrmed on appeal by a Court of final jurisdiction. It provides 
that upon the failure of such person, firm or corporation to so satisfy 
said judgment, the license of the operator of the motor veliicle, and all 
the registration certificates of its owner, shall be suspended by the 
Commissioner of Revenue, and that neither the license nor the registra- 
tion certificates shall be renewed until the judgment has been satisfied, 
or until the person, firm or corporation against whom the judgment 
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was recovered shall first give proof to the Commissioner of Revenue 
of ability to respond in damages for future accidents, which may be 
‘caused by the negligence of such person, firm or corporation. It pro- 
vides that proof of such ability may be established by the filing with the 
Commissioner of Revenue of a bond or insurance policy executed in 
accordance with the provisions of the statute. 

There are no provisions of the statute which are applicable to the 
plaintiff, as the owner and operator of an automobile, against whom no 
judgment has been recovered for damages resulting from his ownership 
or operation of an automobile on the highways of this State, unless 
phuntiff is included within the provisions of the last paragraph of sec- 
tion 8 of the statute. Tlis paragraph is as follows: 

“The Commissioner of Revenue shall require proof of ability to re- 
spond in damages, within the limits herein specified, from and after 
the effective date of this bill, of all taxi-cab, jitney and for-hire operators 
not covered or embraced within the provisions of the present law or 
such laws as may be enacted at this session of the Genera] Assembly 
affecting other motor vehicle operators transporting passengers or prop- 
erty upon the highways for compensation.” 

Jt is manifest, we think, that the foregoing paragraph was not in- 
cluded in the bill, which was enacted as chapter 116, Pubhe Laws 1931, 
as the same was originally drawn. The internal evidence shows that 
the paragraph was an amendment to the bill, and was offered and 
adopted after the bill was introduced, and while it was on its passage 
by the General Assembly. It was evidently prepared without careful 
consideration of its language. Henee the difficulty presented to the 
Connnissioner of Revenue and to the courts, when called upou to con- 
strue the language of the paragraph in order to ascertaiy the legislative 
intent. 

We are of the opinion that the plaintiff is not melded within the 
provisions of the paragraph, and that they are not, therefore, applicable 
to him or to others who shall apply to the Commnussioner of Revenue 
for license to operate automobiles on the highways of this State, for 
the transportation of passengers for hire, with respect to whom the facts 
are identical. Plaintiff is embraced within the provisions of section | 
of the act. It cannot be held that he is not covered or embraced within 
the provisions of the “present law,” which we construe to mean chapter 
116, Publhie Laws 1981. No other statute was enacted by the General 
Assembly at its session in 1931, affecting operators of motor vehicles 
used for the transportation of passengers or property for lire on the 
highways of this State. 
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Upon his payment of the fees prescribed by statute for the license 
applied for by the plaintiff, and upon his compliance with other lawful 
requirements of the defendant, plaintiff is entitled to his heense. There 
was error in the opinion of the trial judge that it was the duty of 
defendant to require as a condition precedent for the issuance of the 
license proof of plaintifi’s ability to respond in damages for injuries 
to the person or property of another, caused by his negligence. The 
judgment is 

Reversed. 


J. E. KIRK vy. A. J. MAXWELL, COMMISSIONER OF REVENUE OF 
NORTH CAROLINA. 


(Filed 8 January, 19382. 


(For digest see Nichols v. Maxwell, ante, 38.) 


AppEaL by plaintiff from //arris, J., at Chambers in Raleigh, ou 12 
September, 1931. Reversed. 

This is an action for judgment enjoining the defendant, Commissioner 
of Revenue of North Carolina, from revoking and canceling the license 
heretofore issued to and now held by the plaintiff, a citizen of this State, 
to operate on the highways of this State, an automobile for the transpor- 
tation of passengers for hire. 

The plaintiff now holds a license heretofore issued to him by the 
Commissioner of Revenue of North Carolina to operate on the highways 
of this State an automobile for the transportation of passengers for hire. 
He has been engaged in the business of operating an automobile for the 
transportation of passengers for hire in this State for more than twelve 
years. No judgment has been rendered by any court against the plaintiff 
for the recovery of damages for injuries to the person or property of 
another caused by his negligence in the operation of an automobile. 

Subsequent to the enactment of chapter 116, Public Laws 1931, the 
defendant, Commissioner of Revenue of North Carolina, notified the 
plaintiff that unless plaintiff furnished to the said Commissioner proof 
of his ability to respond in damages for injuries to the person or prop- 
erty of another, by filing with said Commissioner a bond or policy of 
insurance in accordance with the provisions of said act, the said com- 
missioner would revoke and cancel the heense now held by the plaintiff. 

The defendant, Commissioner of Revenue, relied upon the provisions 
of the last paragraph of section 3 of chapter 116, Public Laws 1931, 
for his power to revoke and cancel the license of the plaintiff, upow 
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plaintiff's failure to furnish proof of his ability to respend in damages 
in accordance with the provisions of said act. The plaintiff contended 
that the provisions of said paragraph are not appliable to him, and 
denied that the defendant under said provisions has the power to revoke 
and cancel his heense. 

The action was heard after notice to the defendant to show cause why 
the temporary restraining order issued therein should not be continued 
to the final hearing. There was judgment that the temporary restraining 
order be dissolved and: that the action be dismissed. 

From judgment dismissing the action, plaintiff appezled to the Su- 
preme Court, 


RL, MeMillan, J. 8. Griffin, W. 7. Latch and George Pennell for 
plarnteff. 

Atlorney-General Brummitt and Assistant Attorney-General Seaivell 
for defendant. 

John W. Hester, amicus curie, 


Coxxor, J. We are of opinion that plaintiff is not incladed within the 
provisions of the last paragraph of section 3 of chapter 116, Public 
vaws 1931, and that for this reason there was error in the judgment 
dismissing this action. See Vichols v. Maxwell, anfe, 38. Plaintiff is 
covered and embraced within the provisions of section 1 of the act, and 
cannot be required by the Commissioner of Revenue to furnish proof 
of luis ability to respond in damages in accordance with. the provisions 
of the act, until he has failed to satisfy a judgment rendered against 
him for damages for injuries to person or property caused by his 
negligence in the operation of an automobile on the highways of this 
State. On the facts found by the court from the pleadings, plaintiff is 
entitled to judgment in accordance with the prayer of his complaint. 
The judgment dismissing the action is 

Reversed. 


—_ __. -_ —- — — -- 


W. M. SEARCY v. W. T. HAMMETT, H. H. CARSON, J. W. JACK, J. C. 
DENTON anp J. D. CARPENTER, THE LAsT NAMED BEING REPRESENTED 
By His GENERAL GUARDIAN, 8S. J. CARPENTER. 


(Filed 8 January, 1982.) 


1. Bills and Notes A e—Endorsement of note without consideration is 
not binding when endorser does not have sufficient mental capacity. 
Where, at the time of the endorsement, an endorser does not have 
sufficient mental capacity to endorse the note, and tha endorsement is 
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without consideration to the endorser, the endorser is not liable thereon 
although the payee of the note is without notice of such mental in- 
eapacity, but the endorser is liable if he received consideration. 

2. Bills and Notes A a~Endorsement of note in this case held supported 
by legal consideration. 

Where the creditor of a corporation accepts its notes endorsed lry its 
stockholders and directors in settlement of the debt he extends the 
maturity of the debt and gives up his right to reduce the debt toe judg- 
ment until after the maturity of the notes, and the endorsement of such 
notes by a stockholder and president of the corporation is supported by 
a legal consideration, and he is Hable thereon although at the time of the 
endorsement he did not have sufficient mental capacity to make the 
endorsement, the payee having no notice of such mental incapacity. 


Appear by plaintiff from Shaw, Emergency Judge, at June Special 
Term, 1931, of Pork. New trial. 

This is an action to recover of the defendants the amounts due on 
seven notes payable to the order of the plaintiff, and executed by the 
Citizens Planing Mill Company, Incorporated, as maker, and the de- 
fendants, as endorsers. 

One of the notes sued on is dated 23 July, 1928, and is for the sum 
of £2,000. This note has been credited with a payment of $80.00. The 
other six notes are dated 1 January, 1930, and are for the sum of 
#250, each. The consideration for said notes was lumber sold and 
delivered by plaintiff to the Citizens Planing Mill Company, Incor- 
porated. The accounts for said limber were due and pavable prior 
to the dates of said notes. All of said notes are now due and unpaid. 

The Citizens Planing Mill, Incorporated, is insolvent. The defendauts 
were stockholders and directors of said corporation at the date of said 
notes. They offered to endorse and did endorse said notes upon plaintiff’s 
agreement to extend the maturity of the indebtedness due him by the 
Citizens Planing Mill Company, Incorporated, on account of the lumber 
sold and delivered by the plaintiff to said corporation. 

This action was begun in the Superior Court of Polk County on 21 
April, 1980. It was tried at June Special Term, 1931, of said court. 
There was a judgment by default final, for want of an answer, against 
all of the defendants except the defendant, J. D, Carpenter. This judg- 
ment is for the full amount of all said notes. 

After the commencement of the action, to wit, on 7 May, 1950, an 
inquisition of lunacy was begun before the clerk of the Superior Court 
of Polk County, in which, upon the verdict of a jury, it was adjudged 
that the defendant, J. D. Carpenter, was incapable, from want of 
understanding, to manage his affairs. Pursuant to said adjudications, 
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Miss Sallie J. Carpenter, his sister, was duly appointed general guardian 
of the defendant, J. D. Carpenter. She filed an answer in his behalf to 
the complaint in this action on 21 May, 1930. 

At the trial issues were submitted to and answered by the jury, us 
follows : | 

“1. Did the defendant, J. D. Carpenter, at the time he endorsed the 
note dated 23 July, 1928, have sufficient mental capacity to endorse said 
note? Answer: Yes. 

2. If not, did the plaintiff, W. M. Searcy, have notice of such want 
of mental capacity? Answer: ......... 

3. Did the defendant, J. D. Carpenter, at the time he endorsed the 
notes dated 1 January, 1930, have sufficient mental capacity to endorse 
said notes? Answer: No. 

4. If not, did the plaintiff, W. M. Searey, have notice of such want 
of mental capacity? .Answer: No. 

5. Were said notes without adequate consideration as alleged in the 
answer? Answer: Yes, as to the six notes for $250 each, dated 1 Janu- 
ary, 1930. No, as to the $2,000 note dated 23 July, 1928. 

6. What-amount, if any, is the defendant, J. D. Carpeuter, indebted 
to the plaintiff, W. M. Searcy’ Answer: $1,980 with interest from 23 
July, 1929.” 

Plaintiff excepted to the refusal of the court to render judgment in 
his favor and against the defendant, J. D. Carpenter, not only for 
#*1,980, but also for $1,500, with interest from 1 January, 1930. 

From judgment that plaintiff recover of the defendant, J. 1. Car- 
penter, the sum of $1,980 with interest from 23 January, 1929, plaintiff 
appealed to the Supreme Court. 


E. B. Cloud and 8. P. Dunnagan for plainteff. 
Shipman & Arledge for defendant. 
J. Lee Lavendar for J. D, Carpenter, 


Connor, J. At the trial of this action in the Super:or Court, the 
judge instructed the jury not to consider or answer the 5th or the 6th 
issue. This instruction was given to the jury because the judge was of 
opinion that these issues involve matters of law only and that the an- 
swers of the jury to the 1st, 2d, 8d and 4th issues would determine the 
answers to these issues. The jury having answered the Ist, 2d, 3d and 
4th issues as shown in the record, the judge answered the Sth and 6th 
issues, and upon these answers, notwithstanding the answer of the jury 
to the 4th issue, refused to render judgment in accordance with plaintiff’s 


a aia FALL TERM, 1931. 43 


7 


SEARCY vV, HAMMETT. 


ew a i ee ee ee 


motion that he recover of the defendant not only the sum of $1,980 
on the note dated 23 July, 1928, but also the sum of $1,500 on the notes 
dated 1 January, 1930. 

Plaintiff excepted and on his appeal to this Court assigns as error 
the action of the judge in answering the Sth and 6th issues, in re- 
fusing his motion for judgment, and also in rendering the judgment 
shown in the record. The question of law presented by these assignments 
of error is whether upon all the evidence the endorsement by the defend- 
ant, J. D. Carpenter, of the notes dated 1 January, 1930, was without 
consideration. The jury having found that on 1 January, 1930, J. D. 
Carpenter did not have sufficient mental capacity to endorse the notes 
of that date, the said J. D. Carpenter is not lable to plaintiff on said 
notes by reason of his endorsement, if such endorsement was without 
consideration, notwithstanding plaintiff had no notice of such want of 
mental capacity. Wadford v. Gillette, 193 N. C., 413, 137 S. E., 314. 

On 1 January, 1930, J. D. Carpenter was a stockholder of the Citi- 
zens Planing Mill Company, Incorporated; he was also the president 
of said corporation at said date. The Citizens Planing Mill Company, 
Incorporated, was indebted to the plaintiff on 1 January, 1930, for 
lumber sold and delivered to said corporation by plaintiff. The account 
was due, and plaintiff had demanded payment. At the request of the 
Citizens Planing Mill Company, Incorporated, and of its stockholders 
and officers. plaintiff agreed to accept the notes of the corporation en- 
dorsed by the defendants in this action, its stockholders and officers, in 
settlement of his account. The notes sued on in this action, dated 1 
January, 19380, were executed by the corporation as maker and endorsed 
by the defendants, its stockholders and officers, in settlement of plaintiff’s 
account. By his acceptance of the notes, plaintiff extended the maturity 
of his debt and thereby surrendered his right to reduce the same to 
judgment until the maturity of the notes. The endorsement of said notes 
bv the defendants, including the defendant, J. D. Carpenter, was sup- 
ported by a legal consideration. Baum v. Lynch, 188 N. C., 392, 125 
S. E., 15. To hold otherwise would deprive his codefendants of their 
right to contribution from the defendant, J. D. Carpenter. Lancaster v. 
Stanfield, 191 N. C., 340, 182 8, E., 21. Plaintiff’s assignments of errar 
are sustained. He is entitled to a 

New trial. 
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MRS. NIETVIE M. ABERNETHY yy, STATE PLANTERS BANK AND TRUST 
COMPANY, anD DAVID B. HARRIS anv TRISTAM T. HYDE, TRUSTEES, 


(Filed § January, 1952.) 


1. Trial A b: Appeal and Error J b — Upon proper, uncontradicted 
affidavits and certificates the trial court may grant continuance for 
illness, 


Where a party files an affidavit and certificates of physicians stating 
that he is too ill to attend court, and there is no evidence in contradiction 
thereof, the trial court may well grant his motion for a continuance upol 
such terms as the court deems just to the parties, and upon appeal to 
the Supreme Court from his refusal to grant the motion a new trial may 
be granted when it appears that the moving party has been deprived of bis 
right to be present at the trial or to have witnesses whose testimony is 
essential to his cause present. In this case the question is net decided, 
anew trial being awarded upon another ground. 

2. Trial E b — In this case the court expressed an opinion as to an 
essential fact in issue, and a new trial is awarded. 

Where, in an action by a married woman to set aside uw deed of trust 
on the ground that her private examination had net becn taken to the 
deed, the trial court instructs the jury that the statute requiring her 
private examination “should be abolished, because it is not necessary 
now. A woman would not do anything she did net want to do”: Held, 
the instruction coutains such an expression of opinion by the ceurt as to 
an essential fact involved as to be condemned by C. 8., 564, and a uew 
trial will be granted. 


AppesL by plaintiff from Clement, J., at May Term, 1931, of Ca- 
TAWBA. New trial. 

This is an action to have a deed of trust under which the defendants, 
David B. Harris and Tristam T. Hyde, trustees, have advertised for sale 
the lot of land deseribed therein, adjudged void and ordered canceled. 

The deed of trust purports to have been executed by plaimtiff and her 
husband, R. O. Abernethy, to sceure certain notes reeited therein, now 
held by the defendant, State Planters Bank and Trust Company of 
Richmond, Va. The lot of land deseribed in the deed of trust 1s located 
in the city of Hickory, N. C.; 1t 1s owned by the plaintiff, and is oceu- 
pied by her as her home. 

Plaintiff alleges in her complaint that she was indused to execute 
said deed of trust by false and fraudulent representations made to her 
by an agent of the defendants and by her husband, with respect to the 
land deseribed therein; that said agent and her husband falsely and 
fraudulently represented to plaintiff at the time she signed the said deed 
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of trust that the land described therein was property in the city of 
Hickory other than her home place. 

Plaintiff further alleges in her complaint that her private examina- 
tion touching her voluntary execution of said deed of trust was not taken 
as required by law; that the defendants at the date of the delivery to 
them of said deed of trust knew that her private examination had not 
been taken as required by law, and had full notice of the false and 
fraudulent representations by which plaintiff was induced by the agent 
and by her husband to execute the same. 

These allegations were denied by the defendants in their answer. 

The issues submitted to the jury were answered as follows: 

“1. Was the execution and delivery of the deed of trust of date 15 
November, 1926, and of registration on pages 152 and 153 in Book 197 
of the Record of Mortgages and Deeds of Trust of Catawba County, 
procured by means of the fraudulent representations of defendants and 
plaintiff’s husband as alleged in the complaint? Answer: No. 

2. Was the deed of trust delivered without the execution thereof being 
privately and voluntarily acknowledged by the plaintiff? Answer: No. 

3. In what amount, if any, is plaintiff indebted to the defendant, 
State Planters Bank and Trust Company? Answer: $6,437.17, with 
interest from 4 May, 1931.” 

From judgment in accordance with the verdict, authorizing aud 
directing the foreclosure of the deed of trust by the exercise of the 
power of sale contained therein, plaintiff appealed to the Supreme Court. 


Louis A. Whitener for plaintiff. 
Self, Bagby, Councill, Aitken & Patrich for defendants. 


Connor, J. This action was begun in the Superior Court of Catawba 
County on or about 22 October, 19380. It was on the calendar for trial 
at May Term, 1931, of said court. During said term and prior to the 
call of the action for trial, counsel for plaintiff moved that the action 
be continued for the term because of the illness of the plaintiff, and 
of her inability for that reason to attend the court and to testify as a 
witness in her own behalf at a trial during said term. In support of 
the motion, plaintiff’s counsel offered her affidavit and the certificates 
of two physicians, who were admitted to be men of high standing in 
their profession. It appeared from the affidavit of the plaintiff and 
from the certificates of the physicians that plaintiff was ill, and for 
that reason was unable to leave her home, which is about eleven miles 
from the courthouse, to attend court. Plaintiff’s illness was due to the 


48 IN THE SUPREME COURT. [202 


ABERNETHY v. TRUST CO, 


fact that about ten days before the court convened, she had had all ber 
teeth extracted, and in consequence thereof was nervous and subject to 
fainting spells. The court found that the condition of pla.ntiff, physical 
or otherwise, was not such as to entitle her to a continuance of the 
action. All the evidence appearing in the record on this appeal is to the 
contrary. We think that in the absence of any evidence tending to con- 
tradict the affidavit of the plaintiff and the certificates of the physician, 
the court should have found that plaintiff was iJ] and for that reason 
unable to attend court during the May Term, 1931, of the court. On 
this finding, in accordance with the practice in the courts of this State, 
the action might well have been continued, upon such terins as the court 
deemed just to the parties. In Moore v. Dickson, 74 N. C., 423, this 
Court said: “We will not say that there may uot be a case in which the 
refusal of a continuance would not be a ground for granting a new trial 
by this Court, under its general power to supervise and control the 
proceedings of the inferior courts. But, undoubtedly, the granting or 
refusing a continuance is in the discretion of the Judge below, and it 
would require circumstances proving beyond a doubt hardship and in- 
justice to induce this Court to review his exereise of it, 1f 1m any case 
it has the power to do so.” We do not doubt that in a proper case, this 
Court has the power, and therefore the duty, to grant a new trial, when 
it appears that as the result of the refusal by the trial court to allow 
a motion for continuance, the moving party to the action has been de- 
prived of his right to be present at the trial, or to have witnesses whose 
testimony is essential to his cause present. In the instant case, the 
plaintiff is entitled to a new trial for error in the charge of the court to 
the jury. It is therefore not necessary for us to grant a new trial upon 
the ground that there was prejudicial error in the refusal of the trial 
court to allow the motion for continuance. 

The second issue submitted to the jury was as follows: ‘Was the 
deed of trust delivered without the execution thereof being privately 
and yoluntarily acknowledged by the plaintiff?” This issue was raised 
by the pleadings and was properly submitted to the jury. The court 
charged the jury as follows: 

“Under our law the statute requires if a married woman executes a 
deed that she shall be privately examined separate and apart from her 
husband; that she shall be asked whether she executed this paper-writing, 
or contract, or deed, voluntarily; whether she did it without fear or 
compulsion of her husband, or fear or compulsion of anybody, and 
whether it was her own free act. That ought to be abolished, because it 
is not necessary now. A woman would not do anything she did not want 
to do.” 
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Plaintiff’s exception to this instruction was well taken. Her assign- 
ment of error based on this exception must be sustained. C. S., 564. 
This was such an expression of an opinion by the judge as to an essen- 
tial fact involved in the issue as 1s condemned by the statute. For this 
reason plaintiff 1s entitled to a 

New trial. 


SARAH MYERS vy. R. A. BARNHARDT er AL, 
(Filed 8 January, 1982.) 


1. Criminal Law K b—Suspended judgments and executions are per- 
missible under our practice. 

The practice of suspending judgments or staying executions in criminal 
prosecutions upon terms that are reasonable and just is established as a 
part of our permissible procedure, and while the court may direct that 
the defendant be released from custody upon the condition that the de- 
fendant execute a bond securing the payment of a certain sum to the 
prosecutrix injured by his criminal negligence, the payment of the sum 
specified may not be enforced by the execution of the prison sentence on 
account of the constitutional provision against imprisonment for debt, but 
the judgment is not void, it not being alternative or conditional. 


2. Same—Held: nonsuit was improperly entered in civil suit on bond 
filed under the provisions of a judgment suspending execution. 

Where in a criminal prosecution judgment is entered sentencing the 
prisoner to jail for a specified period with the provision that he be re- 
leased from custody upon condition that he file a bond securing the 
payment of a certain sum in monthly installments to the prosecutrix in- 
jured by his criminal negligence, with a further understanding that the 
prosecutrix should take a nonsuit in a civil action for damages then pend- 
ing: Held, in a civil action by the prosecutrix on the bond, the granting 
of the defendant's motion as of nonsuit is error, the bond being founded 
upon a valid judgment, and is binding if the condition is lawful and the 
consideration is proper, but it should be determined whether the bond was 
given as a ransom for the defendant’s freedom, in which case it could 
not be enforced. Art. I, sec. 35. 


ArpEaL by plaintiff from Warlick, J., at June Term, 1931, of 
ForsYTu. 

Civil action to recover on a bond given to the plaintiff by the 
defendants. 

At the June Term, 1927, Forsyth Superior Court, R. A. Barnhardt 
was convicted of an assault with a deadly weapon upon the plaintiff. 
The following is the pertinent part of the judgment entered therein: 

“It is ordered and adjudged that the defendant pay a fine of $250 and 
the cost in this case, and the cost in Nos. 523 and 558, and be confined 


50 IN THE SUPREME COURT. 202 


MYERS v. BARNHARDT. 


in the county jail for a term of two years, to be assigned to work on 
the public roads of Forsyth County. 

“Tt appearing to the court that Mrs. Sarah Myers, State’s witness, 
was seriously injured, to the extent that she is now unable to support 
herself and make provision for her own necessity, because of the fact 
that she was run over by the defendant and injured, ir is further or- 
dered that upon the payment of the cost in the three cases above set 
out, and the fine imposed in this case, and the paymert into court of 
the sum of $50.00 for the benefit of Mrs. Myers, he may be released 
from custody conditioned upon the defendant filing a bond to be ap- 
proved bv the clerk of this court in the sum of $2,500, that he will on 
the first day of July, and on the first day of every month thereafter 
until the full sum of $2,500 has been paid, pay the sum of $50 into 
the office of the clerk of this court for the benefit of Mrs. Sarah Myers 
or her legal representative and that he will not operate an automobile 
for a term of two vears from the first day of this term. Upon the de- 
fendant’s failure to file the bond as above set out not later than 27 
June, 1927, the clerk is ordered instanter to issue capias for the arrest 
of the defendant that this judgment be carried out.” 

Pursuant to the judgment entered as above indicated, a bond was 
executed by the defendants to “Sarah Myers of Forsyth County, her 
heirs and assigns, for the payment to her of the sum of $2,500,” con- 
ditioned as follows: 

“Now, therefore, if the said R. A. Barnhardt shall wel and truly pay 
into the clerk’s office of Forsyth County for the benefit of Sarah Mvers 
or her legal representatives the sum of $2,500, the same due and payable 
as follows: $50.00 on 1 July, 1927, and $50.00 on the Ist of each 
and every month thereafter until the entire sum, together with the $50.00 
this day paid, shall amount to $2,500, then this bond shall be null and 
void, otherwise to remain in full force and effect.” 

The defendant Barnhardt made payments to the clerk for plaintiff’s 
benefit, to the amount of $1,350, leaving a balance of $1,150 now due 
and unpaid, for the collection of which this suit is brought. 

There was evidence on behalf of the plaintiff tending to show that the 
judgment in the criminal action was entered with the consent of counsel 
for the defendant therein and counsel appearing with the sohecitor for 
the private prosecution, with the further understanding that Sarah 
Myers should take a nonsuit in the civil action for damages then pending 
in the county court, which was done. 

From a judgment of nonsuit, the plaintiff appeals, 


Parrish & Deal for plaintiff. | 
Self, Bagby, Councill, Atken & Patrick for defendants. 
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Stacy, C. J. The practice of suspending judgments in criminal 
prosecutions, upon terms that are reasonable and just, or staying execu- 
tions therein for a time, with the consent of the defendant, has so long 
prevailed in our courts of general jurisdiction that it may now be con- 
sidered established, both by custom and judicial decision, as a part of 
the permissible procedure in such eases. S. v. Hdiwards, 192 N. C.. 
321, 135 8. E., 87; 8. v. Everitt, 164 N. C., 399, 79 S. E., 274; 8. x. 
Hilton, 151: N.C. 687, 65 8. Bs 1011. 

It has been held that a court “may suspend judgment upon the under- 
standing that a defendant will compensate an injured party by the pay- 
ment of money, but it adds no force to such a condition to make it a 
matter of record. The collection of such damages cannot be enforced 
by imprisonment without coming in conflict with the constitutional 
inhibition against imprisonment for debt.” S. ov. Whift, 117 N. C., SO4, 
23.8. E., 452. In such case, ‘“‘the only redress open to the State is in the 
enforcement of the securities taken, so far as they can be made avail- 
able.’ S. v. Warren, 92 N. C., 825. 

So, im the instant case, while the condition of payment to the plaintiff 
upon which the defendant, R. A. Barnhardt, was “released from eus- 
tody,’’ may not, upon breach of said condition, be enforced by execution 
of the prison sentence entered in the criminal action, nevertheless, if the 
condition be lawful and the consideration proper, any bond, or security, 
taken for its performance, or assurance, may be made available to those 
in Whose behalf it was given. Johnson v. Pittman, 194 N. C., 298, 
139 S. E., 440. 

“The principle that contracts in contravention of public policy are 
not enforceable should be apphed with caution and only in cases plainly 
within the reasons on which that doctrine rests’—Mr, Justice Butler in 
Twin City Pipe Line Co. v. Harding Glass Co., 283 U. S., 3538, 75 L. 
Ed., 1112. 

There is nothing in the case which perforce savors of stifling a 
eriminal prosecution. Aycock v. Gill, 188 N. C., 271, 111 8S. E., 342. 
Everything that was done had the sanction and approval of the court. 
Anson on Contract, 301; Maloney v. Nelson, 42 N. Y. Supp., 418, 
affirmed on appeal, 158 N. Y., 351, 53 N. E., 31. 

Nor is the bond in suit founded upon a judgment void for alternative- 
ness. S. v. Schlichter, 194 N. C., 277, 189 S. E., 448, and cases there 
cited. Though the decision in S. v. Bennett, 20 N. C., 170, might lend 
color to this view. It 1s conceded that an alternative or conditional 
judgment is void, whether rendered in a criminal prosecution or a civil 
action. Flinchum v. Doughton, 200 N. C., 770; 8. v. Jaynes, 198 N. C., 
728, 153 8. E., 410; Lloyd v. Lumber Co., 167 N. C., 97, 83 S. E., 248; 
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Strickland v. Vox, 102 N. C., 411, 9S. E., 414. The form of the judg- 
ment was not debated in Cavenaugh v. Thompson, 201 N. C., 469. 

If it should be determined, however, that the bond in question was 
given as a ransom for the defendant’s freedom, it could uot be enforced 
under the principles announced in Johnson v, Pittman, supra; Aycock 
v. Gill, supra; Corbett v. Clute, 187 N. C., 546, 50 8. E., 216, and 
Comrs. v. March, 89 N. C., 268. Const., Art. I, sec. 35. “Neither the 
good intentions of the prosecutor and defendant, nor the approval of 
the judge, can avail if, in fact, the consideration for the agreement was 
illegal”—Stirling, J., in Windhill Local Board v. Vint, 45 Ch. D. (C. 
A.), 354. 

On the other hand, it would seem that the defendants are in no posi- 
tion to complain at the civil lability voluntarily assumed under the 
bond, if, by executing it, they thereby induced the plaintiff to forego her 
rights in the civil action for damages then pending. Ae:r v. Leeman, 
6 Q. B. (Eng.), 321; Anson on Contract, 301. 

New trial. 


ee re ee 


VERNON TART, spy His Next Frienp EDWARD TART, v. SOUTHERN 
RAILWAY COMPANY anp NORTH CAROLINA RAILROAD COMPANY. 


(Filed 8 January, 1932.) 


1. Appeal and Error J g—Where judgment overruling motion of non- 
suit is reversed, other alleged errors in trial become immaterial. 


Where the Supreme Court on appeal reverses the judgrient of the lower 
court overruling the defendant’s motion as of nonsuit, other alleged errors 
in the trial of the action become immaterial and will not be considered 
on appeal. 


2. Railoads D b—Evidence of plaintiff’s contributory ne zligence held to 
bar recovery as a matter of law. 

Where in an action by an eleven-year-old boy, brought by his next 
friend, to recover for an injury received by the plaintiff in an accident at 
a railroad crossing, the plaintiff introduces some evidence of the defend- 
ant’s negligence in failing to give the proper signals and warnings of its 
approaching train, etc., but considering only the evidence most favorable 
to the plaintiff, it tends to show that he attempted to walk across the 
defendant’s tracks at a grade crossing, that there was an open space 
of about twenty feet between a track on which some box cars were stand- 
ing and the track on which the train was approaching, that the track 
was straight for some distance and that the defendant’s train could 
have been seen and heard, that the plaintiff failed to see the train until 
it was almost upon him, when he started to run, fell, and was struck and 
injured, but that he was normally alert and intelligent for his age: Held, 
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the evidence discloses contributory negligence barring recovery as a 
matter of law, and the defendant’s motion as of nonsuit should have been 
allowed, the law not extending its protection to those who can see and 
hear and will not do so. 


3. Negligence C a—Degree of care law requires to be exercised by eleven- 
year-old boy for his own safety. 


While an eleven-year-old boy is not chargeable with the exercise of that 
degree of caution before crossing a railroad track as a person of mature 
years, he is required to exercise that degree of care as is reasonably 
within his capacity and which the evidence shows that he should have 
exercised for his own safety. 


APPEAL by plaintiff from Warltchk, J., at September Term, 1931, of 
GuitForp, Affirmed. 

This is an action to recover damages for personal injury alleged to 
have been suffered by the plaintiff through the negligence of the South- 
ern Railway Company. The case was tried in the Municipal Court of 
the city of High Point. The defendants’ motion for nonsuit was denied, 
the usual issues were submitted to the jury and answered in favor of the 
plaintiff, and judgment was given awarding damages. The defendants 
appealed to the Superior Court, and the judgment of the municipal 
court refusing the motion for nonsuit was reversed. 


Gold, York & McAnally for plaintiff. 
Roberson, Haworth & Reece and Richard C. Kelly for defendants. 


Apams, J. Whether other error prejudicial to the defendants was com- 
mitted during the trial in the municipal court is a matter with which we 
need have no concern if the Superior Court was correct in dismissing 
the action, and this question we must determine by giving to the evi- 
dence such construction as is most favorable to the plaintiff. Given this 
interpretation the evidence tends to establish the following facts: 

The plaintiff was injured at the Taylor Street crossing in the city of 
High Point. At this place the defendants have five tracks extending 
northeast and southwest: a sidetrack, a passing track, the southbound 
main line, the northbound main line, and another sidetrack. Broad 
Street runs parallel with the tracks on the north side and Taylor Street 
intersecting with Broad Street crosses the tracks and intersects with 
Millis Street on the south. Midway between the outside tracks the cross- 
ing was about ten feet in width—wide enough for one automobile to 
pass another; at other places it was much wider. It was smooth in the 
center but on each side the rails were two or three inches above the 
ground. There was an are light fourteen steps from the outside rail on 
the west side of the railroad. A watchman’s house, six by eight feet, 
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stood near the intersection of Broad and Taylor streets, but at the time 
of the injury no watchman was on duty. 

On the evening of 4 April, 1930, at about half-past seven o'clock the 
plamtiff aud Gilehrist Newell passed from the south side over the Taylor 
Street crossing, went to a drug store for ice cream, and started back 
to the home of the plaintiff’s aunt. They passed the wa:chman’s house 
and again went on the crossing. On their right-hand, that is, fourteen 
steps from the southern side of the crossing there were box cars on the 
sidetrack and the passing track nearest Broad Strect. Between the 
second track from Broad Street (the passing track) and “he northbound 
track on which the injury occurred hes the southbound track. The dis- 
tance between the passing track and the southbound is about ten feet, 
and ten fect between the southbound and the northbound, making an 
open space of about twenty feet between the passing track and the 
northbound track. On the latter a long freight train came froin the 
south or southwest. 

The plaintiff was eleven years and seven mouths old. He and his 
companion were walking. He testified that no signal was given of the 
approaching train—that he heard neither bell nor whistle. He then 
portrayed the accident. 

He said that he looked before going on the tracks but could not sce 
the train on account of the box cars; that he looked again at the wateh- 
man’s house; that he looked the last time when he was in front of the 
ears; and that he did not know how many tracks he crossed or thie 
track on which the train was running. When asked whather he looked 
after he had passed the cars he answered, “The train was right on me 
when I looked; . . . that was after I had passed the end of the 
box ears. . . . It was night on me and I started to run and fell 

. . I fell on my hands and the train hit me as I was getting up. 
I didn’t see the train before I started to run across. I never saw the 
train until it was right over me. I saw the train before I stumbled; I 
was not running when I stumbled; I started to run anc. fell. I was in 
the middle of the track, right at it. [ was right on one of the tracks 
when I first saw the train, on the track the train was on. After that is 
when I stumbled and fell. I stumbled on a rail, the rail the train 
was on. I didn’t fall over the one I was standing on; I fell over the 
next one. . . . The front part of the train hit me, the coweatcher. 
I was in the middle of the track and that was the first time I saw the 
train. . . I looked after I went by the end of the cars. The train 
was right on me. I got hit before I saw it.” 

The plaintiff’s evidence tended to show that the tracks were straight 
for at least three-quarters of a mile, although the plaintiff testified 
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that at one place there was a curve. His father said the accident hap- 
pened sixty-one steps from the crossing, and there, on the north side, 
the plaintiff was found with a crushed leg and a cut on his back. Other 
Witnesses testified 1n corroboration. 

Giving the plaintiff the benefit of every reasonable inference and 
eranting the engineer’s neghgent failure to signal the approach of the 
train and the railway’s negligent failure to observe the ordinance, we 
cannot escape the conviction that the plaintiff’s negligence was the 
proximate cause of his injury. After going over the two tracks on which 
the box cars were standing he entered a zone twenty feet in width in 
which according to all the evidence he offered the range of his vision 
was unobstructed, and deliberately walked directly in front of the on- 
coming train. To say that he did not see or hear it is a challenge 
to universal experience. The courts give slight heed to the testimony 
of a witness who 1s willing to say that he cannot see or hear when there 
is nothing to keep him from seeing and hearing: “The law is not able 
to protect one who has eyes and will not see—ears and will not hear.” 
Harrison ve. R. #., 194 N. C., 656. The plaintiff first saw the train 
when it was “right on” or “right over” him; he did not say that he 
could not have seen it, merely that he did not. His testimony manifests 
his negligence. Eller v. R. R., 200 N. C., 527; Bailey v. R. #., 196 
Ne Ci ol: 

Upon the facts disclosed his age does not bar the defense of contribu- 
tory negligence. The doctrine is settled that a child is not chargeable 
with the same degree of care as an experienced adult and that the stand- 
ard of conduct varies with his age, capacity and experience; but he must 
exercise care and prudence equal to his capacity. Alexander v. States- 
rille, 165 N. C., 527. The law with reference to the employment of 
minors in the operation of machinery has no application. Folin v. 
Tobacco Co., 141 N. C., 300; Hauser v. Furniture Co., 174 N. C., 463. 
In traversing a public crossing the plaintiff was required as a matter 
of self-protection simply to make use of his eyesight and his hearing. 
He was an “average boy, had been in several schools,’ and was fully 
competent to perform this duty. AcCulloch v. R. #., 188 N. C., 797; 
Foard v. Power Co., 170 N. C., 48; Murray v. BR. &., 938 N. C., 92. 

In the foregoing discussion we have not considered any part of the 
defendants’ evidence which is repugnant to or inconsistent with that of 
the plaintiff. It may be noted, however, that four of their witnesses 
testified to a statement of Gilchrist Newell, who was with the plaintiff, 
to the effect that he “hopped the train and Vernon was to catch it right 
behind him”: that he jumped off, sought the plaintiff, and found him 
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injured. The plaintifi’s evasive answers to questions asked him on cross- 
examination in regard to these circumstances are not characterized by 
econmendable frankness. However this may be, the proximate cause of 
the deplorable injury must be assigned to the plaintiffs negligence. 
Judgment 

Affirmed. 


FARM SUPPLY COMPANY, a Corporation, y. E. D. DAVIS AND WIFE, 
MAGGIE DAVIS. 


(Filed 8 January, 1982.) 


1. Election of Remedies A d—Where note is given in payment of open 
account creditor must elect between action on note and action on 
debt. 


Where in an action against a husband and wife the plaintiff elects to 
sue on a note given by the husband for the wife's debt due on open ac- 
count with the plaintiff, the plaintiff is estopped by its election to main- 
tain the action against the wife on the open account, it not being in a 
position upon judgment on the note to put the parties in statu quo, and its 
evidence that in taking the husband’s note it did not intend to release 
the wife from her obligation is properly excluded, and a judgment as of 
nonsuit in favor of the wife is properly allowed. 

2. Payment C a—Note given for open account is conditional payment 
and where it is not paid creditor may sue on cither note or account. 


The effect of taking a promissory note from the husband for the separate 
obligation of the wife due on open account is to postpone the maturity of 
the wife’s debt to the due date of the note, but if the note is not paid 
at maturity the rights of the creditor on the open account are revived and 
he may sue either on the note or the account. 


APPEAL by plaintiff from Sink, J., and a jury, at July Term, 1931, 
of McDowrtt. No error. 

This is an action brought by plaintiff against the defendants. There 
was evidence on the part of plaintiff to the effect that she defendants 
are husband and wife. That Maggie Davis ran a dairy near Marion, 
N. C., and owed the plaintiff $551.69, and E. D. Davis owed plaintiff 
$42.85. C. M. Pool, secretary, treasurer and manager of the plaintiff 
corporation, testified: “I took E. D. Davis’ note for $551.69, that is 
all we are suing on in this case. At that time Maggie Davis was in- 
debted to Farm Supply Company in the sum of $551.69. . . . I 
am suing on the note.” 

The court below charged the jury: “If you believe the evidence you 
will answer the first issue, ‘What amount, if any, is the plaintiff entitled 
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to recover of the defendants? $551.69 as to the defendant, Mr. Davis; 
nothing as to Mrs. Davis.” Judgment was rendered on the verdict. 
Plaintiff excepted, assigned error and appealed to the Supreme Court. 


W. B. Chambers for plaintiff. 
C. C. Lisenbee for defendants. 


C'Larkson, J. At the close of plaintiff’s evidence the defendauts made 
motions for judgment as in case of nonsuit. Motion overruled as to the 
defendant E. D. Davis and allowed as to Maggie Davis. The plaintiff 
contends that the court below was in error in excluding the following: 
“Q. Mr. Pool, when you had this note executed and aecepted it, did you 
mean to release Maggie Davis of any indebtedness she owed you? (If 
witness had been allowed to answer, he would have answered: ‘No, sir, 
J didn’t.’)” We cannot so hold on this record. 

On the other hand, the defendant Maggie Davis coutends that the 
entire evidence on the record discloses that plaintiff elected to sue on 
the note given by E. D. Davis for his wite’s (her) indebtedness to 
plaintiff, and relies on the following in Buggy Co, v. Dubes, 140 N. C,, 
at p. 395-6: “It is true, as contended by defendant, that the acceptance 
of a negotiable security for an open account, suspends the right of 
action until the maturity of the note and then if the plamtiff will resort 
to lis original cause of action, he must surrender the security. The 
acceptance of the promissory note, unless expressly so agreed upon, will 
not discharge the original cause of action. The law is well stated in 
Clark on Contracts, 435 (2d ed.): ‘In such a case the position of the 
parties is that the payec, having certain rights against the other party, 
under a contract, has agreed to take the instrument from him instead 
of immediate payment of what is due him, or immediate enforcement 
of his right of action, and the other party, in giving the instrument, 
has thus far satisfied the payee’s claim, but, if the instrument is not 
paid at maturity, the consideration of the payer’s promise fails and 
his original rights are restored to him, The effect of receiving a nego- 
tiable instrument conditionally, is merely to suspend the right to sue 
on the original contract until the instrument matures, and when it 
matures, and is not paid, to give the right to sue either on it or on the 
original contract.’ Norton, Bills and Notes (3d ed.), 20; Gordon v. 
Price, 32 N. Cy 380.” 

She further contends that the election made by plaintiff to sue on the 
uote, made by her husband, E. D. Davis, indicated an express agreement 
and tantamount to the discharge of the original cause of action against 
her, and plaintiff now has a judgment against her husband for the in- 
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debtedness. The plaintiff, although he brought an action against E. D. 
Davis and wite, Maggie Davis, having clected to sue or the note and 
take judgment against E. D, Davis the husband, is, on the reeord and 
under the pleadings, in no position to put the parties in sfafu quo. 
Ife therefore is estopped to maintain this action against “he wife, Mag- 
sie Dayis. 

No error, 


N. TT. PENLAND vy. R. J. REYNOLDS TOBACCO COMPANY. 
(Filed 8 January, 1982.) 


Appeal and Error E a—aAppeal in this case dismissed for insufticiency of 
the record. 

Where on appeal to the Supreme Court the only exceptions and assign- 
ments of error are to the judgment of the Superior Cour: overruling the 
plaintiff's exceptions and assignments of error relating to a part of the 
charge of the judge of the general county court on the issue of negligence, 
and the issues and answers thereto and the judgment of the county court 
do not appear of record, the appeal will be dismissed, the Supreme Court 
being unable to determine from the reeord whether the answer of the jury 
to the issue of contributory negligence rendered the alleged error immia- 
terial, 


Stacy, C. J., not sitting. 


APPEAL by plaintiff from Harding, J., at June Term, 1931, of Buy- 
COMBE. .Appeal dismissed. 

This is a civil action for actionable negligence tried before Guy 
Weaver, judge, and a jury, February Term, 1930, General County 
Court of Buncombe County. 

The plamtiff, on 16 November, 1929, bought a plug of Reynolds’ 
Suncured Chewing Tobacco from Young Brothers store, at Woodfin, 
N.C, which was manufactured by defendant R. J. Reynolds Tobacco 
Company. Later in the evening, in the presence of several men, plaintitt 
attempted to take a chew from the tobacco, felt something hard which 
he thought was a stem, attempted to bite through it, cracking one tooth 
and injuring another. He found a nail embedded in the tobaeeo. Plain- 
tiff testified as to his suffering from the injurv; was treated at least 
fourteen times by the dentist, incurring a bill of $75.00. 

The defendant denied the material allegations of the complaint and 
denied that it was guilty of any negligence, and set up the plea of 
contributory negligence. .As further defense and answer defendant al- 
leges: “That the defendant is a corporation engaged in the manufacture 
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of chewing and smoking tobacco, and of selling the same to the gencral 
wholesale trade throughout the United States, and that in the manufac- 
ture of said products the defendant uses the most up-to-date methods 
which are approved and in general use, and this defendant also avers 
that in the manufacture of its products the most up-to-date, approved 
and efficient machinery is used for the purpose of removing any im- 
purities or foreign substances from the tobacco, and that the said 
inachinerv is operated by employees in the exercise of reasonable and 
ordinary care, and this defendant again avers that if any foreign sub- 
stance or deleterious matter such as a nail was found in a plug of 
tobacco manufactured by this defendant, which is again expressly denied, 
that the presence of the said foreign substance or deleterious matter was 
not due to any negligence on the part of this defendant but due instead 
to A pure accident.” 


J. W. Pless for plaintiff. 


Johnson, Sinathers & Rollins for defendant. 


Crarkson, J. From the pleadings in this cause the usual issues are 
as follows: (1) Was the plaintiff injured by the negligence of the de- 
fendant, as alleged in the complaint? (2) Did the plaintiff by his own 
negligence contribute to his injury, as alleged in the answer? (3) What 
wmount of damage, if any, is plaintiff entitled to recover ? 

The action was commenced in the General County Court of Buncombe 
County. From the charge of the judge in the general county court, it 
appears that the above issues were submitted to the jury, but the issues 
and answers thereto and judgment of the general county court, do not 
appear in the record. The material exceptions and assignments of error 
made by plaintiff in the general county court relate to certain evidence 
and the charge on the first issue as to negligence. From the record 
we do not know how the issues were answered. 

We have frequently called to the attention of the profession the im- 
portance of care being taken in making up appeals to this Court. 
We have spent considerable time in examining the record and briefs 
in this action, so that an opinion could be written as to an interesting 
question of law presented, on the judge’s charge in the General County 
Court of Buncombe County, to which plaintiff excepted and assigned 
error. On appeal to the Superior Court the plaintiff’s exceptions and 
assignments of error were overruled by the Superior Court and plaintiff 
then appealed to the Supreme Court, relving alone on the exception 
and assigument of error in reference to certain parts of the charge of 
the judge in the General County Court of Buncombe County relating 
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to the tssue of negligence. No issues and answers thereto or judgment 
in the general county court, from which plaintiff aopealed to the 
Superior Court, making exceptions and assignments of error, appear 1 
the record. The only exception and assignment of error on appeal to 
this Court by plaintiff applies to the alleged error on the issue of neghi- 
gence, non constat the second issue of contributory negligence may have 
been decided against plaintiff and the alleged error on the first issue, of 
which plaintiff complains of the charge of the judge in the General 
County Court of Buncombe County, even if valid, would be immaterial 
and not prejudicial. We just do not know how this 1s. 

The appeal of plaintiff is dismissed. Pruett v. Wood, 199 N. C., 78s. 

Dismissed. 


Sracy, C. J., net sitting. 


eee ee —- = oe 


STATE vy. JAMES W. MORRISON. 
(Filed S January, 1932.) 
Arson C a—~Indictment under C, S., 4245, need not specify any particular 


fraudulent purpose for burning of dwelling-house. 


Where in a prosecution under C. 8., 4245 the indictment charges that 
the defendant burned his dwelling-house for the fraudulent purpose of 
obtaining insurance money thereon, and the court charzes the jury that 
if they should find beyond a reasonable doubt that the defendant did the 
act charged “for a fraudulent purpose, and the State alleges that the 
fraudulent purpose” was to collect the insurance money, Held: it was not 
necessary for the bill of indictment to specify any particular fraudulent 
purpose, and the unnecessary allegation in the bill is not, necessarily, fatal, 
and the judgment will be upheld, refined technicalities of procedure baving 
been alinost entirely abolished. C. 8., 4610, 4625. 


CRIMINAL action, before Moore, J., at April Term, 1931, of Caparres, 

The defendant was indicted upon a bill charging in substance that 
on 6 December, 1929, “he did unlawfully, wilfully and feloniously, while 
being bona fide owner thereof, living in and occupying the said house and 
residence which he was then and there using as a dwelling-house, burn 
the same for the fraudulent purpose of collecting $3,500 of insurance 
which the defendant was carrying on said building and the contents 
thereof.” There was sufficient evidence of the commission of the crime 
charged to be submitted to the jury, the jury having convicted the de- 
fendant, he was sentenced to serve a term of not less than five nor more 
than seven years in the State’s prison. 

From judgment upon the verdict the defendant appealed. 
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Armfield, Sherrin & Barnhardt for defendant. 
Attorney-General Brummitt and Assistant Attorney-General Seawell 


for the State. 


Broepen, J. The indictment was founded upon C. 8., 4245. The bill 
of indictment alleged that the defendant set fire to his residence for the 
fraudulent purpose of collecting fire insurance on the building and the 
contents thereof. 

The trial judge charged the jury as follows: “Now, gentlemen, if vou 
find beyond a reasonable doubt, as I have defined reasonable doubt to 
vou, that this defendant either by himself or by the procurement of 
others, wilfully and wantonly set fire to that house and burned it, for 
a fraudulent purpose, and the State alleges that fraudulent purpose 
was the intent to burn that building and destroy it that he might collect 
the insurance money—1if you find that he did that, or procured it to be 
done by another who aided and assisted him, then it would be your duty 
to find him guilty, if you so find beyond a reasonable doubt. If not, 
it would be your duty to give him the benefit of the doubt and acquit 
him.” The defendant attacks the correctness of the charge upon the 
ground that as the bill of indictment specified the particular fraudulent 
purpose moving the defendant to burn the house that the State was 
limited to proof of the particular purpose specified in the bill of in- 
dictment. Hence it was contended that when the trial judge instructed 
the jury that if the defendant wilfully and wantonly burned the house 
for a fraudulent purpose that the defendant was prejudiced by such 
charge in that the proof of guilt was not limited to the fraudulent pur- 
pose of procuring fire insurance money. 

Manifestly, it was not necessary that the bill specify any particular 
fraudulent purpose. S. v. lfedgecock, 185 N. C., 714, 117 8S. E., 47; 
S. ov. Maslin, 199 N. C., 537, 143 8. E., 3. Consequently, an unnecessary 
allegation in the bill would not, necessarily, be fatal. Indeed, in JS, v. 
.lnderson, 198 N. C., 258, 186 S. E., 723, the defendant was indicted 
and convicted upon a bill of indictment based upon C. 8., 4245, which 
charged a fraudulent purpose im general terms, and the judgment was 
upheld upon appeal. “Moreover, the courts now disregard these refine- 
ments, so as not to permit the defendant to avoid answering a bill of 
indictment because there are merely technical and formal errors in the 
bill of indictment. The refined technicalities of the procedure at common 
law in both civil and criminal cases have almost entirely, if not quite, 
been abolished by our statute, C. S., 4610 to 4625." S. «. Hawley, 186 
N. C., 433, 119 S. E., 88s. 

No error, 
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ELORA PATRICK, py Her Next FRIEND, J. WESTON MICHAL, v. A. M1. 
BRYAN and HASSON, ANDERSON AND TROBAUGH COMPANY, 


(iled S January, 1982.) 


1. Negligence D b—The giving of first aid to injured person is not 
evidence of admission of negligence. 

One driving an automobile upon the highway who hits and injures a 
pedestrian thereon does not impliedly admit his liability by stopping 
and rendering aid in procuring a physician for the injured person and 
arranging for his immediate necessary attention at a hospital, and doing 
such other acts as are dictated by humanity under the cireumstances, 


2. Judgments K c—Held: court should have found further facts before 
setting aside judgment based on compromise with minor plaintiff's 
tather. 


Where the father of a minor child injured in an automobile accideut 
reaches a compromise agreement with the attorney of the insurance com- 
pany carrying indemnity insurance on the car causing the accident, and 
to effectuate the compromise agreement, the attorney for the insurance 
company has a next friend appointed for the minor and brings a friendly 
action, reducing the compromise agreement to judgment, and thereafter 
the father and mother of the minor have another next friend appointed 
and seek to have the judgment set aside as being contrary to the course 
and practice of the courts and for fraud: Held, before ordering the judg- 
ment set aside the trial court should find whether the driver of the car 
was negligent, which was denied by the defendant, whether the plaintiff 
was guilty of contributory negligence, and should find whether the compro- 
mise judgment was just and fair and whether the rights of the minor 
were prejudiced, and where the court has failed to fird these necessary 
facts the case will be remanded. 


3. Parent and Child A c—-Father of minor child is its inatural guardian. 


The father of a minor child is its natural guardian, and his rights of 
control over the child is superior to that of the mother. 


4. Judgments Ki g—-Order setting aside judgment should provide for 
accounting of moneys paid out under the judgment. 


Where the defendants have paid a judgment rendered against them in 
an action involving the question of their actionable negligence in injuring 
another, and later this Judgment is set aside for fraud or as being con- 
trary to the course and practice of the courts, the order vacating the 
judgment should provide for an accounting of the moneys paid by the 
defendant under the judgment so vacated. 


5. Appeal and Error J c—Findings of fact by trial court are conclusive 
only when supported by any competent legal evidence. 
The findings of fact by the trial court are conclusive on appeal when 
supported by any competent evidence, but where the record does not con- 
tain evidence in support of a finding it will not be sustained on appeal. 


ADAMS and CoNnNor, J.J., concur on the ground that the vights of the plain- 
tiff under her motion are not finally determined by the court’s opinion. 
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APPEAL by defendants from Stack, J., at September Term, 1931, of 
Buncombe, Error and remanded. 

Appheation for the appointment of next friend to Flora Patrick was 
regularly made before the clerk of the Superior Court of Buncombe 
County, 11 March, 1930. On the same day an order was made ap- 
pointing J. Weston Michal “after making due inquiry as to the fitness” 
and “it is found by the court to be a fact that the said J. Weston Michal 
is a reputable and disinterested citizen and a fit and suitable person 
to act as next friend to the said minor in said action,” ete. 

The summons in the action was instituted the same day. Complaint 
was filed alleging actionable negligence by plaintiff against defendant 
A. M. Bryan aud his employers, the other defeudants in this action. It 
is alleged in the complaint “That due to said reckless, negligent and 
wrongful conduct of the defendant, A. M. Bryan, and of the defendant, 
Hasson, Anderson aud Trobaugh Company, by and through its agent 
and employee, .\. M. Bryan, the plaintiff, Flora Patrick, was forced 
to incur numcrous and large debts, to wit, as follows: Mission Hospital, 
$299.66; Dr. Arthur Reeves, $250.00; Dr. W. A. Sams, $95.00; extras 
at Mission Hospital, anesthetic, $20.00, dentist, $5.00, special nurse, 
$24.75; taxi bill due to J. R. Henderson, $30.00. That the plaintiff’s 
father, John Patrick, has been put to great expense in taking care of 
his iujured daughter, Flora Patrick, plaintiff in this action, and has 
Incurred numerous expenses on account of the injuries of his said daugh- 
ter, all for her benefit and welfare in the sum ef $255.00. That the 
defendant, A. M. Bryan, at the time of said injury, advanced to John 
Patrick, father of the plaintiff, $20.00 to cover immediate expenses 
incurred by him, and that the said A. M. Bryan advanced to Dr. W.A. 
Sams $25.00, to be applied by him on his bill for services rendered, 
and that the said A. M. Bryan further advanced the sum of $25.00 to Dr. 
Sams, to be paid as entrance fee to the Mission Hospital, and that said 
last mentioned sum of $25.00 entrance fee was paid by the said Dr. 
W. A. Sams to the said Mission Hospital and credited by it upon its 
bill for expenses incurred for the care and treatment of this plaintiff.” 
Prayer for $2,000 damages. This complaint was filed by R. Hilliard 
Greenwood, attorney for plaintiff, and the allegations fully protect the 
rights of Flora Patrick. 

The defendants denied any negligence and set up the plea of con- 
tributory negligence and alleged “In response to the allegations of the 
complaint, these defendants say that it is admitted that the highway 
at the point referred to was straight and that the day was clear, but 
that all the other allegations contained in said paragraph are untrue 
and therefore denied, and the defendants specifically deny that the de- 
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fendant, A. M. Bryan, was driving at a reckless, negligent and unlawful 
rate of speed, but on the contrary state that he was driving at a careful, 
prudent and safe rate of speed, and that he saw the plaintiff, Flora 
Patrick, standing on the right-hand side of the road, and drew his 
car over to the left-hand side of the road, so that he might not even 
drive near her, but as he approached she suddenly, without warning, 
darted out in front of him, and though he drove his car clear out of the 
road, on the left-hand side, to avoid striking her, he could not do so, and 
that he was in no wise to blame for said accident.” This answer was 
signed by Bourne, Parker & Jones, attorneys for defendants. 

The record discloses that the following issues were submitted to the 
jury at March Term, 1930, of the Superior Court of Buncombe County: 

“1. Did the defendant, A. M. Bryan, negligently injure the plaintiff, 
Flora Patrick, as alleged in the complaint? Answer: Yes. 

2. In what amount, if any, are the defendants indebted to the plaimiff ¢ 
Answer: $1,049.41.” 


The following judgment was rendered: “This cause coming on to 
be heard, and being heard, before his Honor, Michael Schenck, judge 
presiding over the courts of the 19th Judicial District, and a jury, 
and the issues hereinafter set out having been submitted %o the jury, and 
having been answered by the jury as follows: (see issues above). «And 
his Honor finding from the pleadings and the evidence that the plaintiff 
has incurred certain expenses for care aud medical treatment, and that 
the plaintiff is desirous of having said sums paid, and that same should 
be paid, it is now therefore, ordered, adjudged and decreed, that the 
plaintiff have and recover of the defendants, and of each of them, the 
sum of $1,049.41, and the costs of this action ineurred, and it is further 
ordered, adjudged and decreed, and the elerk of the court is hereby 
directed to pay out of said sum the following amounts to the persons 
hereinafter indicated: to the Mission Hospital $349.41; to Dr. Arthur 
Reeves $250.00; to Dr. W. A. Sams $95.00; to J. R. Henderson $30.00; 
to John Patrick $255.00. And it appearing to the court from the plead- 
ings and the evidence, that at the time of said injury defendant A. M. 
Bryan advanced the sum of $70.00 cash for the care and treatment of 
the plaintiff, it is now, therefore, further ordered and adjudged that the 
clerk pay to the said A. M. Bryan out of the amount of the judgment, 
hereinbefore set out, the sum of $70.00. This 12 Marck. 1930. 

Micuare. Scuenck, Judge Presiding.”’ 


W. T. Davis (“signed in the presence of James E. Rector’) made 
appheation to the clerk of the Superior Court of Madison County, 
knowing that a next friend for Flora Patrick had been appointed in 
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Buncombe County, setting forth certain faets: “That the father and 
mother of the said infant, Flora Patrick, who is about 8 years of age, 
have requested the undersigned to apply for appointment as next friend 
of the said infant to prosecute her claim for damages as aforesaid, 

Wherefore, the undersigned makes application that he be ap- 
pointed as next fricnd of the said infant, Flora Patrick, to the end that 
he may institute and conduct an action for damages in her behalf on 
account of the personal injuries she has sustained as above set forth. 
This 10 September, 1930.” 

The elerk of the Superior Court of Madison County, after finding 
that he is a reputable and disinterested citizen and is a fit and suitable 
person, appomted W. LT. Davis, next fmend to Flora Patrick. The 
acceptance of the appolutment was on 10 September, 1980, and was 
witnessed by James E. Rector, who as attorney made the certificate 
upon which the order was granted to sue in forma pauperis, that Flora 
Patrick “has a good and meritorious cause of action in fact and law.” 

On 4 August, 1931, nearly a year and a half after the judgment was 
rendered by Schenck, J., a motion was made in this eause in Bun- 
combe County Superior Court. “The plaintiff, through her counsel, 
James E. Rector, Esq., enters a special appearance, and moves the court 
for au order striking out and vacating a judgment, or pretended judg- 
nent, entered in a cause entitled as above,” ete. That the judgment is 
irvegular and void: “Phe said alleged judgment was procured by the 
defendants by their own Lnproper use of court process and procedure 
and the means employed and used by the defendants, in obtaining said 
judginent, were contrary to the course and practice of our courts and 
amouuts to a fraud upon the court and the infant plaintiff.” Aleging 
in detail the facets on which the motion is made and that the whole 
proceeding was ee parte; that the pleadings and conduct of the case was 
directed by the defendants’ attorneys and the proceeding was not 
adversary. The motion was verified on 4 August, 1931, by W. T. Davis. 
Motion was made by bourne, Parker & Jones, attorneys for defendauts, 
“especially appearing for the purpose, and only for the purpose of 
moving to dismiss the pretended motion hercin filed. 2... (1) For 
that the purported procecding or motion is in fact an attempt to attack 
a judgment of the Superior Court of Buncombe County regularly en- 
tered and regular upon its face, upon a pretended allegation of fraud 
practiced against the infant plaintiff, Flora Patrick. These movants 
respectfully show to the court that it 1s necessary to the procedure and 
rules of practice in the State of North Carolina to attack a judgment 
for fraud in such manner, and therefore movants having entered their 
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appearance for such purpose, move the court that said motion be dis- 
nussed. (2) For the reason that the infant plaintiff, Flora Patrick, im 
this motion Is not represented by any person appolited for that purpose.” 

An answer to the motion of James E. Rector, attorney, and sworn to 
by Davis; Bourne, Parker & Jones, attorneys, denied all the material 
allegations of fact set forth im the motion and coneluded the answer 
as follows: “By further answer to the motion and the allegations of 
fraud contained therein, these respondents say and aver that the settle- 
ment of the said case was conducted and had in the utn.ost good faith. 
and without any thought whatever to overreach, or take advantage of 
the plaintiff? or any party connected with said action: that the settle- 
ment was made at the earnest soheitation of the father of the injured 
child, the facts surrounding said injury, as counsel verily beheves, not 
being sufhcient to justify the adunssion of any uegligerce on the part 
of defendants, and in faet it appearing that the accident by which 
the child was injured was unavoidable, or the result of an accident for 
which the plaimtiff could not recover in law; that the said settlement was 
made upon the very terms demanded and requested by the father of the 
said injured ehild, and with the full belief, upon the part of the defend- 
ants, that they were acting to the very best interest of said injured 
child, and in presenting the matter to the court every effort to save 
expense to the clild and her father was employed, in order that the 
benefits of the funds paid by the defendants might inure to said myured 
child. That the father of said injured child has never, to the knowledge 
of these respondents made any conplaint whatever on account of said 
settlement, but, in the opinion of these respondents, this aztion is brought 
through the intermeddling of certain parties, moved by the hope of 
profit to themselves.” This answer was sworn to on 20 August, 1931, 
by John DuBose, who swears: “That he is a practicing attorney and at 
the time of the institution of the action and entering of judgment in the 
above entitled cause was connected, by employment, with the law firm 
of Bourne, Parker & Jones, and made the investigations, knows the facts 
in connection therewith, has read the foregoing answer and knows the 
contents thereof,” ete., to be true. 

The court below found the facts and set aside the judgment rendered 
by Schenck, J. The defendants made numerous exceptions and assign- 
wients of error, the material ones and necessary additional facts will be 
considered in the opinion. 


James E. Rector for plaintrff. 
lL. ¥. Arledge for defendants. 
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Crarkson, J. The record in this action discloses that Flora Patrick. 
vu 19 December, 1929, was a child about cight years of age, living with 
her parents, John and Lilhe Patrick. She was injured by having her leg 
broken, ip front of her home in Madison County, about five o’clock 
in the afternoon, on the State Highway which leads from Waynesville 
to Hot Springs, by an automobile driven by A. M. Bryan, a traveling 
salesman for JTasson, Anderson and Trobaugh Company, a wholesale 
firm of Morristown, Tenun., all beiug defendants to this action. A. M. 
3ryan contended that the little girl was “standing on the right-hand 
side of the road aud he drew his car over to the left-hand side of the 
road, so that he might not even drive near her, but as he approached 
she suddenly, without warning, darted out in front of him, and though 
he drove his car clear out of the road, on the left-hand side, to avoid 
striking her, he could sot do so, and that he was in uo wise to blaine 
tor said accident.” 

Immediately after the mjury to the elnld, A. M. Bryan went to 
where the father of Flora Patrick (Johu Patrick) was working, some 
Siuiles away, and in the language of John Patrick notified him ‘fof what 
had happened.” And “the said A. M. Bryan carried this afhaut (John 
Patrick) in his automobile to his home and then the said Bryan called 
Dr. Sams of Marshall, who called to see Flora Patrick at about 9 
oelock on the same wight; that on the following day the said Flora 
Patrick was removed under the direction of Dr. Sams, to Mission Uos- 
pital, at Asheville, the said A. M. Bryan having nade necessary arrauge- 
ments to that end.” It scems that the defendant A. M. Bryan did every- 
thing after the injury to the child that could be expected of a humane 
bemg. In fact, fully carried out the letter and spirit of the “hit and 
run” statute. Code, 1931 (Michie), see 2621(71); 2621(108); Pub. 
Laws 1927, chap. 148, sec. 29(a) 5 sec. 61. S. uv. Durham, 201 N. C., 724. 

In the affidavit of John Patrick, sworn to on August 10, 1931, long 
after the judgment in this action was rendered at March Term, 1930, 
and tried before Schenck, J., John Patrick alleges that Bryan “notified 
this affant of what had happened.” Bryan said it was not his fault 
and the implication is that he so told the father, John Patrick. The 
conduct of Brvan was highly commendable. 

In Barber v. Rh. R., 193 N. C., at p. 696, the law is thus stated: “The 
defendant, not knowing whether it was lable or not, had the humanity 
to take plaintiff, who was struck by its engine, to a hospital in Danville 
and employed Dr. Maller to attend him. It was an act of mercy which 
no court should hold in any respect was an implied admission or circum- 
stance tending to admit lability. If a court should so hold, it would 
tend to stop, instead of encourage, one injuring another from giving 
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aid to the sufferer, It would be a ao holding, contrary to all sense 
of justice and humanity.” .Vorman v. Porter, 196 Neg Cie Oe 

In Brown tv. Wood, 201 N.C., at p. 312, the matter is fumes stated : 
“Such acts in themselves, the law deems to be a part of ueighborliness 
and an ineident of that commendable impulse of benevolence, dramati- 
cally portrayed in the parable of the Good Samaritan. It has never been 
suggested that the fact that the Good Samaritan placed an injured and 
unfortunate man upon his own beast, pouring wine and oil into his 
wounds, paying his maintenance charges at the inn, and promising eveu 
to give more, if necessary, upon his return, was an implied admission 
that the agents of the Good Sam: iitan, 1m the course of their employ- 
ment, ac ‘tually inflicted the injury upon the wounded man found on the 
Jericho Highway.” In the Brown case, supra, there was sone evidence 
to indicate an admission of lability aid the matter was on that aspect 
left to the jury. 

The defendants had casualty insurance, and under the terms of the 
policy gave notice to the Iusurance Company of the injury to Flora 
Patrick. The firm of Bourne, Parker & Jones were attorneys for the 
Casualty Company. An attorney in the office of Bourne, Parker & 
Jones, took up the matter of compromise settlement w ith John Patrick, 
the fat her of Flora Patrick, and after negotiation between them wrote 
the following letter embracing the terms which were accepted by John 
Patrick: 


“6 March, 1990. 
Mr. John Patrick, Hot Springs, \. ©. 
Dear Mr. Patrick: 

Yesterday I received the following wire from the Insurance Company: 
‘Authorize ten hundred fifty Patrick case for immediate settlement, 
Wire result negotiations” I tried to call you last night and again this 
morning over long distance, but the operator told me that you lived 15 
miles in the country and that she could not get word to you. I later got 
tu conunwneation with Dr. Sams oyer long distance and he told me that 
you had authorized him to accept that ammount in settlement. L have 
therefore wired the Insurance Company that you have accepted thei 
offer, As L explained to Dr, Sams, it will be necessary te have a friendly 
lawsuit in order to settle this claim because your daugater, Flora Pat- 
riek, is under 21 years of age. This expense will be borne by the In- 
surance Company and we will prepare all the papers and take care of 
the details, It will be necessary to appoint a next friend to bring suit 
and a guardian to receive the settlement and at that time the court will 
direct ne payment of all just bills. As I know you are anxious to get 
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this money as soon as possible, I suggest that we bring the action in 
Buncombe County. as we have a court in session now and there is ne 
court at present 11 Madison County. As this ease will not be contested. 
we can try it ima very few minutes before a jury, and if vou will cone 
to our office tomorrow or next day, we will try to dispose of this matter. 
LT have advised Dr. Sams that I am writing you about this and suggested 
that he might care to come with you, but it will not be necessary 
for him to do so. We can get the judgment in a few days and then be 
prepared to give you the money as soon as we rveeeive the eheck from 


the Insurance Company. Yours truly, John DuBose.” 
“fT accept the above offer and confirm Dr. Sams’ action 3-8-3 
Witness: C. uA. P. Moore. (Signed.) John Patrick.” 


C. A. P. Moore, who witnessed the acceptance, testified that he “Was 
asked to witness the signature of one John Patrick; that said affiant 
saw the said John Patrick sign his name to the acceptance of the offer 
contained in a tarbon copy of a letter addressed to John Patrick, Hut 
Springs, N. C., dated 6 March, 1930; that said letter and his acceptance 
thereof was read to the said John Patrick before he signed same: that 
the copy of said letter and acceptance hereto attached is a true copy 
of the paper-writing signed by the said John Patrick. That aftinut has 
no interest in this matter whatever except to tell the truth.” 

In Armstrong ve Polakavetz, 1 N.C. at p. 735, the following 
observation is made: “The law encourages and Jooks with faver on 
litigants adjusting differences—compromises like the present oue have 
been held binding from time whence ‘the memory of man ynneth net 
It is constantly done between litigants to their credit 
and good judgment. The finest exhibition of a generous settlement was 


to the contrary.’ 
made when there was a strife between the herdsmen of .\byan’s cattle 
and Lot’s cattle. The patriarch Abram said: ‘For we be brethren’ 
Gen., chap. 13, part verse 8.” Tise v. Hicks, 191 N. C., 609. Eaaleston vr. 
Crump, 148 8. E. (Va.), at p. 689. 

The court below (part of findings of fact 9) finds: “That the defend- 
ants claim that a compromise settlement had been made by the defend- 
ants with the father of Flora Patrick and the suit was simply carrving 
out the compromise, but the father emphatically denies this, su does 
the mother.” The defendants excepted and assigned crror te the above 
finding of fact. 

The mother of Flora Patrick states in her affidayit that she did net 
authorize any suit to be brought. She does not deny that a compromise 
settlement had been agreed upon. The father, John Patrick. is the 
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euardian by nature of the child. He nowhere denies that the coimpro- 
Inise settlement had been agreed upon. In faet, he could read and write 
aud deliberately stated “LT accept the above offer and confirm Dr. Sams’ 
action.” In Peek, Domestic Relations, 3d ed. (1980), chap. 18, p. 3¢1, 
see, BO, it is said: “The father has at common law an unquestioned 
right of custody and control over his minor children as against the 
mother, and still more clearly as against any third person.” 

In matters of this kind, the findings of faet by the court below are 
not subject to review on appeal if they are supported by any competent 
evidence. All the findings of the court below are not supported by the 
record. This exception and assignment of error on the part of the 
defendants, goes to the very heart of the controversy, and we think well 
taken. 

Another material matter is entirely left out of the findings of fact by 
the court below. Bryan alleges that he was guilty of no negligence, and 
on the entire record it is not denied, and it is set up by Bryan as a 
defense, that Flora Patrick was guilty of contributory negligence, and 
this is not denied. This matter should have been fully ‘nvestigated by 
the court below and findings of fact on this aspeet. 

In floggard v, R. R., 194 N. C., at p, 259-260, if is stated: “In the 
present case the boy was 9 years of age. The question of contributory 
negligence is one for the jury. While a child of tender years is not held 
to the same degree of care as one of mature years in avoiding an imjury 
arising from the negligent act of another, it is ordinarily a question of 
fact for the jury to determine, in an action to recover damages therefor, 
whether under the circumstances, and considering his age and eapacity, 
he should have avoided the injury complained of by the exercise of 
ordinary eare. Fry xv. Ubilities Co., 138 N.C 281." Brown vw Ref. 
pws Cant a. TOL, 

The court below in its judgment says: “That facets necessary for a 
fair, just and legal determination of the rights of tho infant, Flora 
Patrick, were withheld to such extent as to amount to an imposition 
upon the court, whose judgment entered under such conditions and 
circumstances ought, therefore, to be set aside and vacated and the whole 
procecdings should be vacated and annulled as being contrary to the 
course and practice of the court. It 1s now, therefore, considered, or- 
dered and adjudged and decreed by the court that the judgment signed 
by his Honor, Michael Schenck, on 12 March, 1930, in a cause entitled 
‘Flora Patriek, by her next friend, J. Weston Michal, e. AA. M. Bryan 
aud Hasson, Anderson and Trobaugh Company,’ and appearing of record 
in the office of the clerk of the Superior Court of Buncombe County 
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in judgment docket No. 70, at page 107, be and the same is hereby 
set aside and vacated and declared to be of no validity, force or effect, 
and the entire proceeding leading up to said judgment is hereby de- 
elared invalid and absolutely void.” 

Practically all of the $1,049.91, except $255.00 paid to John Patrick, 
the father and natural guardian of the child, was hospital and doctors’ 
bills. In setting aside the judgment the court below made no provision 
for an accounting for these payments if W. T. Davis, the new next of 
friend of Flora Patrick appointed in Madison County, should recover 
In @ hew action for these same necessary hospital and doctors’ bills. 
Bunch v. Lumber Co., 174 N.C, 8. 

In Cole v. Wagner, 197 N. C., at p. 698-9, we find: ‘It 1s well settled 
in this jurisdiction that in an action for injuries, if the plaintiff ‘be 
entitled to recover at all, he is entitled to recover as damages one coni- 
pensation—in a lump sum—for all injuries, past and prospective, 1 
consequence of the defendant’s wrongful and negligent acts. These are 
understood to embrace indemnity for actual nursing and medical ex- 
penses and loss of time, or loss from inability to perform ordinary 
labor, or capacity, to earn money,’ ete. Ledford v. Lumber Co., 183 
N.C. at p. 616; Shipp v. Stage lanes, 192 N. C., 475. The money 
recovered by defendant guardian in the damage suit, which it is alleged 
was a material and substantial consideration of the judgment, was for 
neeessary expenses of the defendant. To allow the defendant mfant to 
recover upon this theory and then deny the plaintiff in the present 
action the right to recover on the same theory of necessary expenses, 
would be blowing hot and cold in the same breath.” The above was an 
action by the trustecs of a hospital against a minor and his guardian, 
it 1s alleged that the hospital gave the infant medical attention, neces- 
sary to save his life and usefulness after his injury in an accident, and 
that the guardian of the infant had recovered judgment for the negli- 
gent injury, and that hospital and medical attention was a substantial 
part of the consideration of the judgment recovered by the guardian of 
the infant. 

The principle is well settled in this State and we adhere to what is 
sald in Moore v. Gidney, Admr., 75 N. C., at p. 40-1: “But it is denied 
that the counsel of the plaintiff acted as the defendant’s counsel, farther 
than in drawing up her answer; and we are satisfied that no improper 
influence was intended. Yet the law does not tolerate that the same 
counsel may appear on both sides of an adversary proceeding, even 
eolorably; and in general, will not permit a judgment or decree so 
affected to stand, 1f made the subject of exception in due time by the 
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parties mnyured thereby. The presumption, in such cases, is that the 
party was unduly influenced by that relation, and the opposite party 
cannot take the benefit of it. [t does not appear afrmatively im this case 
that Mrs. Moore the defendant, was not intlnenced to her prejudice and 
thrown off her guard thereby. The purity and fairness of all judicial 
procecdings should so appear when drawu in question.” (Italics ours. } 
Johuson v. Johnson, 141 N. C., 913 Rector ve. Logging Co., 179 N. C., 
59; Iveller vr. Furniture Co., 199 N. C., £13. Court proceedings, like 
Cesars wife, “ought to be free from suspicion.” 

In the present case, we have the rights of a minor involved. Her 
natural guardian, her father, John Patrick, agreed to a comprotnise 
settlement and the money was disbursed under this agreement through 
a court action, that it is contended was not regularly couducted accord- 
ing to the practice and procedure in such cases and therefore invalid. 
The father, her own blood, agreed to this compromise settlement aud 
$1,049.91 was paid out under this judgment. The new next of friend 
appointed in Madison County for the minor, is now in eTtect attempting 
to repudiate the compromise settlement that the minor’s father agreed 
to. Before finally passing on this matter, and other serious legal ques- 
tions involved in this controversy, this real fact should be found: Was 
the compromise settlement made by the father of the minor, for the 
minor; and the insurance company for the defendaits, a just and 
righteous one? Eas the minor suffered no substantial injustice ¢ 

In Syme ev. Treee, 96 N. CL, at p. 246, citing numerous authorities, 
the following observation 1s made: “While the Court will always be 
cureful of the rights of infants, it will uot, in all cases, set aside 
irregular judgments against them as of course; it will net do so where it 
appears from the reeord, or otherwise, that the infant suffered no sub- 
stantial injustice, especially it will uot when the rights of third parties 
withont notice have supervened.” /farris 1. Brown, 123 N. C., 419; 
Flowers vr, King, 145 N. C., 2384; Land Co. v. Wooten, 177 N. C., 248; 
Montague v. Lumphin, 178 N. C., 270; Battle v. Mercer, 187 N. C., 457. 

The matter is remanded to the Superior Court so that this and other 
necessary facts may be ascertained. Why sect aside a compromise settle- 
ment made by the father of the minor, if if is just and righteous and not 
prejudicial to the interest of the munor. On the present record we cannot 
determine how this is. It may be said, though perhaps i: 1s unnecessary, 
that we see nothing improper or unethical done in this matter by 
Sourne, Parker & Jones, attorneys for defendants. Tle matter of ad- 
justment was left to a young attorney in their office, who conducted the 
negotiations that led to the compromise settlement and appeared im the 
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case for defendants before Schenck, J. We cannot sustain the finding 
of the court below as the record does not justify it, viz.: “That facts 
necessary for a fair, just and legal determination of the rights of the 
infant, Flora Patrick, were withheld to such extent as to amount to an 
imposition upon the court.” If the judgment before Schenck, J.. was 
irregular and contrary to the course and practice of the court. it was 
merely an error of judgment on the part of the attorney. 

Error and remanded. 


Apams and Connor, J.J., concur on the ground that the rights of 
the plaintiff under her motion are not finally determined by the Court's 
opinion. 


HORNE-WILSON, INcokPORATED, v. NATIONAL SURETY COMPANY. 
(Filed 8 January, 1932.) 


1. Principal and Surety B b—Provision in bond for public construction 
that action thereon should be brought within reasonable time is 
valid. 

While the provisions of C. 8., 2445, requiring a bond to be executed by 
a contractor for work on public buildings for the benefit of laborers and 
waterialmen, are as binding as if written into the bond, and the express 
requirements of the statute may not be varied, the statute does not forbid 
an agreement to be written into the bond requiring that any action thereon 
be brought within a reasonable time, and in this case Held: it appearing 
from the complaint that the bond stipulated that any action thereon must 
be brought within twelve months from the date the last installment 
was due the contractor and that the action was not begun within the 
time prescribed, the demurrer of the surety on the contractor’s bond 
should have been sustained. 


2. Same—Materialmen are bound by valid condition in bond that actions 
thereon be brought within a reasonable, stated time. 


The laborers and materialmen, for a public school building take their 
rights under the contractor’s indemnity bond as it is written, and are 
bound by a valid provision therein that any action thereon should be 
brought within a stated, reasonable time. 


AppEAL by defendant from Harwood, Special Judge, at July Term, 
1951, of Davinson. 

Civil action to recover for materials furnished by plaintiff and used 
by the contractor in the installation of plumbing and heating systeims 
in two public school buildings. 
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The record shows: 

1. That on 24+ April, 1928, the Salisbury Plumbing and Heating Com- 
pany, contractor, entered into a contract with the city of Lexington, 
through its school commissioners, to install heating systems in two 
public schools, stipulating “to furnish all labor and materials and do 
all work” necessary, etc., and on 26 April, 1928, for a valuable considera- 
tion, the school comnussioners of Lexington took from the contractor, 
as principal, and the National Surety Company, as surety, a bond in 
the sum of $4,475 for the faithful performance of said contract; and 
further: “This bond is subject to the provisions of C. S., 2445 and 
amendments thereto. Provided, however, that no suit, action or pro- 
ceeding by reason of any default whatever shall be brought on this bond 
after twelve months from the date on which the final payment under 
the contract falls due.” 

2, That final payment under the contract fell due on 16 November, 
1928: 

3. That summons was Issued in this action 3 July, 1630. 

Demurrer interposed on the ground that the complaint does not state 
facts sufficient to constitute a cause of action, in that, 1t appears on 
the face of the complaint that suit was not instituted on said bond until 
after twelve months from the date on which the final payment under the 
contract fell due. 

From a judgment overruling the demurrer on the ground “that since 
C. S., 2445 provides that every bond given thereunde: ‘shall be con- 
clusively presumed to have been given in accordance therewith, whether 
such bond be so drawn as to conform to the statutes or not, and this 
statute shall be conclusively presumed to have been written into every 
bond so given,’ and since the statute does not authorize any contractual 
limitation in such bond, and particularly since the plaintiff was not a 
party to the said bond and did not agree to the limitation of one year 
therein contained, the provision in the bond undertaking to limit the 
time for the institution of suits thercon to one year is contrary to the 
suid statute and void,” the defendant appeals, assigning error. 


C,H. Gover and R. P. Jamison for plaintiff. 
Pharr, Bell & Phary for defendant. 


Stacy, C. J. The provisions of C. S., 2445 are presumed to have been 
written into the bond in suit, and any stipulation incorporated therein 
at yarlance with the terms of the statute would be void. Ingold v. 
Hickory, 178 N. C., 614, 101 8. E., 525. But there is nothing in the 
statute which prohibits the parties from agreeing upon a reasonable 
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time for the bringing of suits, and barring any thereafter imetituted. 
irich Co. v. Gentry, 191 N. C., 686, 1382 8. E., 800. 

The fact that the plaintiff is not a party to the bond places it im no 
superior position, for with respect to the valid provisions of the bond, 
including its statutory enlargement, if any, the beneficiaries thereunder 
take it as they find it. The demurrer should have been sustained. 

Reversed. 


STATE v. HAZEL ASHE ano WINNIE ASHE. 


(Filed 8 January, 1982.) 


Municipal Corporations H c — Municipal ordinance in this case held 
invalid. 


A municipal ordinance which makes it a misdemeanor for any lewd 
woman, regardless of her purpose, to appear upon the public streets of the 
city, or in any public buildings, store, shop, or any other place of business, 
imposing a punishment for its violation, is an unlawful use of the police 
power and a discrimination which is unreasonable in contravention of 
common right, and will be held invalid. 


AppreaL by defendants from Harding, J.. at August Term, 1931, of 
CHEROKEE. 

Criminal prosecution tried upon a warrant charging the defendants 
with violating the provisions of the following ordinance of the town of 
Murphy: 

“1. That the preseuce of any lewd woman upon the pubhe streets, 
or within any public building, store, shop or any other place or places 
of business within the corporate hmits of the town of Murphy is hereby 
declared to be a pubhe nuisance; and any lewd woman who shall be 
found loitering upon the public streets, or who shall be found loitering 
at or within any publie building, stores, shop, or any other place or 
places of business within the corporate limits of the town of Murphy; 
or who shall be found in company with any male person, whether on 
foot or in an automobile, vehicle or other conveyances upon the streets, 
or in or at any publie building, store, shop or any other place or places 
of business within the corporate limits of the town of Murphy, shall be 
guilty of a misdemeanor. 

“9. And any male person who shall be found in company with any 
lewd woman at any of the places enumerated in section 1 bereof shall 
be guilty of a misdemeanor. 

“3, Any person violating any of the provisions ofthis ordinance shall, 
upon conviction, pay a fine of $50.00.” 
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The evidence tends to show that the defendants are lewd women re- 
siding ou the “Hanging Dog Road” about two miles from the town of 
Murphy. that during the month of April, 1931, they were seen upon 
the pubhe streets of the town of Murphy; that they entered some of the 
public buildings, stores, shops, and other places of business therein, and 
that they eonversed with men upon the streets thereof. 

Motion by defendants for Judgment as in case of nonsait; overruled: 
exception. 

Verdict: Guilty. 

Judgment: 80 days in jaul. 

The defendants appeal, assigning errors, 


Atforney-General Brummitt and Assistant Attorney-General Seaiwell 
for the State. 
Moody & Moody for defendants, 


Stacy, C.J. [Is a municipal ordinance valid which makes it unlaw- 
ful for any lewd woman, regardless of her purpose, to appear upon the 
pubhe streets, or in any publie building, store, shop, or other place of 
business, within the town of Murphy? We think not. 

The ordinance is unduly restrictive of the rights and liberties of the 
defendants. S. uv. Webber, 107 N. C., 962, 12 S. E., 598. However much 
they may have offended against the decencies of society, or run counter 
to the prevailing code of morals, or rendered themselves non grala 
persone to the community, still they are human beings, citizens of a 
ereat Commonwealth, and entitled to the equal protection of the laws. 

To deny to anyone, not lawfully imprisoned, the right to travel the 
highways, to buy goods, to eat bread, to attend Divine Worship, and the 
like, simply because he or she happens, for the time being, to belong to 
an unfortunate class, is an unwarranted use of the police power. 19 
hk. C. L., 845. Such an attempt at discrimination is unreasonable and 
in contravention of common right. JWilliken vw. City Council, 54 Tex., 
388, 38 Am. Rep., 629. 

Furthermore, the class intended to be outlawed by the ordinance is 
not altogether definite and certain. It is somewhat clastically described. 
Snow v. Wrtcher, 31 N. C., 346. 

We need not pause to debate whether the clause against “loitering” 
might be upheld, as the conviction is based on the general provisions of 
the ordinance. Peoples v. Bergen, 169 N. Y.S., 319. 

The motion of defendants for judgment as in ease of nonsuit will be 
sustained as provided by C. S., 4643. 

Reversed. 
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CORPORATION COMMISSION OF NORTH CAROLINA vy. ALEXANDER 
McLEAN and MARGARET GRACE McLEAN, anp J. A. SIN( LAIR Anv 
CANIE N. BROWN, 

(Filed S January, 1082.) 


1. Banks and Banking H a—Owner of stock in insolvent: bank is sub- 
ject to statutory Liability, and books of bank prima facic establish 
ownership. 

The books vf a bank establish, prima facie, who are stockholders there- 
in, and those whose names appear thereon as stockholders are ordinarily 
liable, upon the bank’s becoming insolvent, for the statutory liability 
imposed upon them, C. S., 219(a), and it is only when a person whose 
name appears on the books as a stockholder can show that he was not in 
fact the owner of the stock that he can escape the assessment on his stock 
made according to law. 


2. Same—Procedure for enforcement of statutory liability on stock in 
insolvent bank is governed by statute. 
The procedure for the enforcement of the statutory liability of stock- 
holders in an insolvent bank is provided by statute, C. S., 218(¢), subsec. 
13, and where an appeal to the Superior Court is taken from an assess- 
ment made according to the statutory provisions, ordinarily the ouly is- 
sues of fact which may be raised in the Superior Court are whether the 
appellant was in fact a stockholder, and if so, the number of shares 
owned by him. 


3. Same—aAppeal to Superior Court from assessment of bank stock is 
properly dismissed where issue of fact of ownership is not raised. 
Where upon appeal to the Superior Court from an assesSment made 
according to law on stock in an insolvent bank, the appellants alleged that 
the stock was sold to them by two directors of the bank, made parties 
to the action by order of court, and that they were induced to buy the 
stock upon false and fraudulent representations made by the directors as 
to the financial condition of the bank, and pray that the sale of the stock 
be reseinded for the alleged fraud and that the sellers be assessed for 
the statutory liability, Held: judgment vacating the order making the 
directors, the sellers of the stock, parties, and dismissing the appeal of the 
owners of the stock is not error, it appearing that the stock had been 
owned by the appeNants for more than a year and that they had re- 
ceived the dividends thereon, and no question of fact as to the ownership 
of the stock at the date of the assessment being raised by the pleadings. 
The remedy of the appellants for the alleged fraud being by independent 
action against the directors. 


AppraL by defendants, Alexander McLean and Margaret Grace Me- 
Lean, from Stack, J., at July Term, 1931, of Buncomse. Affirmed. 

The Central Bank and Trust Company is a corporation, organized, 
and prior to 19 November, 1930, engaged in the banking business 11 
the city of Asheville, under and pursuant to the laws of this State. 
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Ou 19 November, 1930, the Corporation Commission of North Caro- 
lina took possession of the business and property of the said Bank and 
Trust Company, because it had become and was on said day insolvent. 
C. S., 218(b). After takiug possession of the business and property of 
the said insolvent banking corporation, the Corporation Cemmission pro- 
ceeded to liquidate its assets for distribution among its creditors and 
depositors, as provided by statute, C.S., 218(c). On 14 February, 1931, 
under the provisions of subsection 13 of C. 8., 218(¢) an assessment 
was levied by the Corporation Comunission upon the stockholders of 
the Central Bank and Trust Company and on 16 February, 1931, a 
certified copy of said assessinent was filed in the office cf the clerk of 
the Superior Court of Buncombe County. .Among the persons assessed 
us stockholders of the Central Bank and Trust Company by the Cor- 
poration Conimuission are Alexander McLean and Margaret Grace Me- 
Lean. The sum of $15,000 was assessed against them as owners of 150 
shares of the capital stock of said Bank and Trust Company of the par 
value of $100 per share, 

On 25 February, 1931, the said Alexander McLean and Margarct 
Grace McLean gave notice of their appeal from said assessinent to the 
Superior Court of Buneombe County. After said appeal had been 
docketed in said court, it was placed on the civil issue docket for trial. 
On inotion of the appellants, it was ordered by the court that J. uA. 
Sinclair and Came N. Brown be inade parties to the cause, and that 
stunmons be issued thereim for that purpose. Summons was thereupon 
issued and duly served on the said J. A. Sinclair aud Canie N. Brown. 

Thereafter, the appellants, Alexander McLean and Margaret Grace 
McLean, filed in the cause a verified pleading, described as their answer 
and eross-bill. 

It appears from said pleading that on 24 September, 1928, J. A. 
Sinclair sold to the appellants 90 shares ot the capital stock of the 
Central Bank and Trust Company, of the par value of $100 per share. 
Appellants paid to the said Sinclair for said shares of stock $275 per 
share. On 24 October, 1928, a certificate for 90 shares of its capital 
stock was issued to the said Alexander McLean aud Margaret Grace 
MeLean by the Central Bank and Trust Company. The shares of stock 
represented by this certificate are the identical shares sold to the ap- 
pellants by J. A. Sinclair. 

Jt further appears from said pleading that on 28 February, 1929. 
Canie N. Brown sold to the appellants 60 shares of the capital stock of 
the Central Bank and Trust Company, of the par value of $100 per 
share. Appellants paid to the said Brown for said shares of stock $275 
per share. On 28 February, 1929, certificates for 60 shares of its capital 
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stock were issued to the said Alexander McLean and Margaret Grace 
MeLean by the Central Bank and Trust Company. The shares of stock 
represented by these certificates are the identical shares sold to the 
appellants by Came N. Brown. 

It further appears from said pleading that the certificates for 90 
shares and for 60 shares of the capital stock of the Central Bank and 
Trust Company, issued to the said Alexander McLean and Margaret 
Grace McLean, by said Bank and Trust Company, on 24 October, 1925, 
and on 28 February, 1929, were outstanding on 19 November, 1930, 
when the Corporation Commission took into its possession the business 
und property of said Bank and Trust Company, because of its insol- 
veney. Dividends declared on said stock since the dates of said certifi- 
cates have been paid to and received by the said Alexander McLean 
and Margaret Grace McLean, as the owners of said stock. The amount 
of these dividends has been tendered to the Corporation Commission or 
its successor, the Commissioner of Banks, by the appellants since the 
insolveney of the Central Bank and Trust Company. 

It is alleged in said pleading that the appellants were induced by 
talse and fraudulent representations as to the financial condition of 
the Central Bank and Trust Company and as to the value of its stock, 
made to them by J. A. Sinclair and Canie N. Brown, to purchase the 
shares of stock for which the certificates were issued to them by the 
Central Bank and Trust Company; that both the said J. A. Sinclair and 
the said Came N. Brown were directors of the Central Bank and Trust 
Company at the tune the false and fraudulent representations were 
made by them to the appellants; and that the president of said Bank and 
Trust Company joined with the said J. A. Sinclair and the said Canic 
N. Brown in making the false and fraudulent representations by which 
appellants were induced to purchase said shares of stock, and take the 
certificates therefor. 

Upon the faets alleged in their answer and cross-bill, the defendants, 
Alexander MeLean and Margaret Grace McLean, pray judgment: 

1. That the purchase of stock by them from the said J. A. Sinclair 
and the said Camie N. Brown be eanceled and rescinded; that the 
assessment levied against them as stockholders of the Central Bank and 
Trust Company be vacated and set aside; that the amount assessed 
against thein be assessed against J. uA. Sinclair and Canie N. Brown, 
as the owners of the 150 shares of stock standing in the name of the 
defendants; and that they recover of the said J. A. Sinclair and Canie 
N. Brown the amounts paid to them for said shares of stock. 

2, That if defendants are not entitled to judgment as prayed for above, 
they recover of the defendant, J. A. Sinclair, the sum of $33,750, and 
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of the defendant, Camie N. Brown, the sum of $22,500, as damages sus- 
tained by the defendants by reason of their false and fraudulent 
representations. 

After summons had been served on them, J. A. Sinclais and Cane N. 
Brown appeared in court and moved that the order entered in the cause 
that they be made parties thereto be vacated and set aside. This motion 
was heard at July Term, 1931, and allowed. 

It was also ordered and adjudged that the appeal of she defeudants, 
Alexander MeLean and Margaret Grace McLean, from the ussessment 
nade against them as stockholders of the Central Bank and Trust Com- 
pany be and the same was dismissed. 

From judgment vacating the order that J. A. Sinclair and Came X. 
Brown be made parties to the cause, and that their appeal be disnussed, 
the defendants, Alexander MeLean and Margaret Grace MeLean ap- 
pealed to the Supreme Court. 


Johnson, Smathers & Rollins for Commissioner of Banks. successor 
of the Corporation Commission. 

I. Ht. Sample and Braxton Muller for defendants, Alewander McLean 
and Margaret Grace McLean. 

Merrimon, -ldams & -ldams for J. A. Sinclair. 

VoL. Gudger and Harkins, Van Winkle & Walton for Canie . 
Brown, 


Connor, J. The individual liability of stockholders of a banking 
corporation organized under the laws of this State, by reason of their 
ownership of shares of the capital stock of such corporation, is statutory. 
O. S., 219(a). 

It is provided by the statute that such stockholders shall be imdi- 
vidually responsible, equally and ratably, and not one for another, for 
all contracts, debts and engagements of such corporation, to the extent 
of the par value of the shares of stock owned by them. This lability is 
imposed by law upon such stockholders for the protection and benefit of 
depositors aud other creditors of the corporation. The purpose of the 
law is to make available, upon the insolveney of the corporation, for 
the payment of its debts, a fund in addition to its capital stock. All 
persons whose names appear on the books of the corporation as stock- 
holders are, ordinarily, subject to the statutory hability. -Lmerican Trust 
Company v. Jenkins, 193 N. C., 761, 188 S. E., 139. It is only when it 
is shown that a person whose name appears on the books of the corpora- 
tion as a stockholder, is not in fact an owner of stock, that such person 
is not subject to the statutory lability. Corp. Com. v. Harris, 197 
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N. C., 202, 148 S. E., 174; Darden v. Coward, 197 N. C., 35, 147 8. E., 
671. The books of the corporation show, prima facie, at least, who ar 
its stockholders, and who are liable to assessment in accordance with 
statutory provisions. 

The procedure for the enforcement of the statutory lability of a 
stockholder of a banking corporation, organized under the laws of this 
State, upon the insolvency of such corporation, 1s also statutory. C.5.,, 
218(c), subsection 13. 

It is provided by the statute that after the expiration of thirty days 
from the date of the notice that the State Commissioner of Banks, 
(formerly the Corporation Commission) has taken possession of the 
business and property of a banking corporation, because of its insolvency, 
the Commissioner of Banks may levy an assessment equal to the stock 
liability of each stockholder of the corporation, and shall file a copy 
of such levy in the office of the clerk of the Superior Court of the county 
in which the corporation has its office or principal place of business. 
The provision of the statute that the assessment when levied and filed 
as provided therein shall have the force and effect of a judgment of the 
Superior Court, which may be enforced by execution, has been upheld 
by this Court. Corp. Com. v. Murphy, 197 N. C., 42, 147 S. E., 667, 
The statute further provides, however, that any person who shall be 
assessed as a stockholder of an insolvent banking corporation, may 
appeal from such assessment to the Superior Court; the issue or issues 
raised by such appeal shall be determined as in other actions in the 
Superior Court. 

The only issues of fact which may be raised by such appeal and 
determined in the Superior Court, ordinarily, are: 

(1) Was the appellant a stockholder of the insolvent banking cor- 
poration at the date of his assessment ? 

(2) If so, how many shares of the capital stock of said corporation 
did appellant own at said date? 

The answers of the jury to these issues will be sufficient, ordinarily. 
to support a judgment of the Superior Court, disposing of the appeal. 
Only in rare cases, if any, can matters not involved in these or similar 
issues, be injected into the trial in the Superior Court of an appeal from 
un assessment made as provided by statute to enforce the individual 
liability of a stockholder of an insolvent banking corporation. 

In the instant case there was no error in the judgment vacating and 
setting aside the order made in the cause that J. A. Sinclair and Canie 
N. Brown be made parties to this proceeding. Neither J. A. Sinclair 
nor Canie N. Brown upon the facts appearing from defendants’ plead- 
ing are proper parties to the proceeding. If the defendants have a 
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cause of action against them or against either of them, they may prose- 
cute an action to recover damages on such cause of action; they cannot 
have reef im this proceeding. To hold otherwise, would defeat the 
purpose of the statute, which is to provide an expeditious proeeeding 
for the enforcement of the statutory hability of all persons who are 
stockholders of an insolvent banking corporation, at the date of its 
insolveney, and at the same time provide for a trial in the Superior 
Court of issues of law or fact involving the lability of avy person who 
nav be assessed, and who denies such liability. 

On the facets alleged in their answer and cross-bill, the defendants 
were stockholders of the Central Bank and Trust Company, at the date 
of their assessment. No issue of law or fact 1s raised by “heir pleading, 
involving ther hability as stockholders under the statute. Their names 
appeared on the books of the corporation as stockholders; they had held 
certificates for 150 shares of the capital stock of the ccrporation, for 
more than a vear. During this time they had received the dividends 
declared on the shares of stock owned by them, and represented by their 
certificates. Having received all the benefits arising from the ownership 
of stock in the Central Bank and Trust Company, it is rot unjust that 
they should now bear their share of the burden imposed by law upon 
them by reason of their ownership of said stock. The judgment ts 


Afhirmed, 


WA. BROWN vy. BURLINGTON HOTEL CORPORATION anp J. FP, 
SOMERS. 


(Filed S January, 1982.) 


1. Sales I b—Where conditional sale contract has not been registered 
a subsequent purchaser acquires title free from its lien, 


Where, in an action against a hotel corporation to reecver the balance 
due on 4 refrigerating plant or to recover possession thereof, the evidence 
discloses that the plant was sold to the hotel corporation’s lessee under 
a title-retaining contract, and that the hotel corporation had purchased 
it from its lessee, giving a certain number of shares of its capital stock 
in payment, and that at the time of the purchase by the hotel corporation 
from its lessee the conditional sales contract had not been registered. 
C.8., 8812, Held: no notice however full and formal can supply notice by 
registration, and evidence of knowledge of the hotel corporation that the 
full purchase price had not been paid is immaterial, and tte hotel corpora- 
tion acquired the title to the property by its purchase from its lessee 
free from the lien of the conditional sales contract, and its motion as of 
nonsuit should have been allowed. 
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2. Laborers’ and Materialmen’s Liens C b—Notice to owner before pay- 
ment by him is necessary to claim of lien for material furnished 
contractor. 


Where the lessee of a hotel corporation purchases a refrigerating plant 
and installs it in the hotel building, and sells it to the hotel corporation, 
the lessee’s vendor may not claim a lien against the hotel building for 
the balance of the purchase price where he has not given the hotel cor- 
poration notice of the balance due him before the hotel corporation has 
paid the full purchase price to the lessee. C. 8., 2488. 


Aprean by defendant, Burlington Hotel Corporation, from Slack, J., 
at November Term, 1930, of Rowan. Reversed. 

This is an action to recover of the defendants the sum of $4,000, 
balance due on the purchase price of a refrigerating plant sold and de- 
livered by the plaintiff to the defendaut, J. F. Somers, and at his re- 
quest installed by the plaintiff in a hotel building in the eity of Burhnug- 
ton, owned by the defendant, Burlington Hotel Corporation, and leased 
by said corporation to its codefendant, J. F. Somers; and for the posses- 
sion of said refrigerating plant by virtue of the terms of the contract 
between plaintiff and the defendant, J. F. Somers, providing thar the 
title to said refrigerating plant was retained by and should remain in 
the plaintiff until the purchase price thercof had been paid in full. 

On 11 March, 1925, plaintiff entered into a contract in writing with 
the defendant, J. F. Somers, by which plaintiff sold to said defendant 
a refrigerating plant to be delivered to him in the city of Burlington, 
and there installed by the plaintiff in a hotel building owned by the 
defendant, Burlington Motel Corporation. The agreed purchase price of 
said refrigerating plant was $7,500, to be paid as follows: %$3,500-—30) 
days after the date of shipment; $2,000—6 imonths after the date of 
shipment, and $2,000-——-9 months after the date of shipment. The said 
refrigerating plant was shipped and installed by the plaintiff in aecord- 
ance with the terms of his contract. The defendant, J. F. Somers, hus 
paid on the purchase price of said refrigerating plant the sum of $3,500. 
On 1 July, 1925, he executed and delivered to plaintiff two notes, each 
for $2,000, due and payable six and nine months after date, respectively. 
These notes were executed by said defeudant, and accepted by the plain- 
tiff in accordance with the terms of their contract. Neither of said 
notes has been paid. The defendant, J. F. Somers, has been duly ad- 
judged a bankrupt in a proceeding begun and pending in the District 
Court of the United States for the Western District of North Carolina. 
He was discharged of his indebtedness in June, 1927, as provided by the 
act of Congress. It is admitted that said discharge is a bar to plaintiff’s 
recovery of the said defendant im this action. 
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On 3 March, 1924, the defendant, Burlington Hotel Corporation. 
entered into a contract in writing with its ecodefendant, J. I. Somers, 
by which the said corporation leased to the said J. F. Somers, for a 
term of twenty years, its hotel building in the city of Burlington. 
Bv the terms of said contract, the said J. F. Somers agreed to install 
at his own expense in said hotel building the kitchen equipment and 
storage or refrigerating plaut, provided for in the specifications for said 
hotel building. It was agreed that upon the installation in said hotel 
building of said kitchen equipment and storage plant, by the said J. F. 
Somers, the Burhngton Hotel Corporation should issue to him shares of 
its capital stock of the par value of $10,000. It was further agreed that 
pon the issuance of said shares of stock to the said J. F. Somers, the 
sald kitchen equipment and storage plant should be the property of the 
Burlington Hotel Corporation. 

In September, 1925, after the refrigerating plant sold to the defendant 
J. EF. Somers by the platntiff had been installed in its hotel building, 
the Burlington Motel Corporation issued to the defendant, J. F. Somers, 
certificates for shares of its capital stock of the par value of $10,000, 
At the date of the issuance of these certificates, the president of the 
Burlington Hotel Corporation was informed by Jum that the notes for 
*4,000, executed by J. F. Somers and payable to the order of the plain- 
tft, were outstanding and had not been paid. 

The contract between the plaintiff and the defendau:, J. I. Somers, 
contains the following clause: 

“Tt is mutually understood and agreed by and between the parties 
hereto that the title to the above property shall be and remain in the 
party of the first part, W. uA. Brown, until the full amount of the 
purchase price, expenses and all charges as set out herem, with intercst 
on the same at the rate of 6 per cent per annum, payable semiannuelly, 
shall have been paid in full.” 

At the date of the execution of the contract between plamtiff and 
the defendant, J. F. Somers, they were both residents of Rowan County, 
North Carolina, The contract was recorded in the office of the register 
of deeds of Rowan County on 9 August, 1926. It had been previonsly 
recorded in the office of the register of deeds of Alamance County ou 15 
June, 1926. The eity of Burlington is in Alamanee County. 

The contract between the defendant, Burhnegton Tfotel Corporation, 
end the defendant, J. F. Somers, by which the said corporation leased 
its hotel building in the city of Burlington, to the said J. I. Somers, 
upon the terms fully set out therein, was recorded in the office of the 
register of deeds of Alamanee County on 1t December, 1924. 
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The foregoing are the material facts shown by the evidence offered 
at the trial by the plaintiff. At the conclusion of this evidence, the 
defendant, Burlington Hotel Corporation, moved for judgment as of 
nonsuit. ‘This motion was denied, and defendant exeepted. 

The defendant then tendered an issue as follows: 

“1, Was the plaintiff’s conditional sale agreement registered at the 
time the Burlington Hotel Corporation paid J. F. Somers for the re- 
frigerating plant?” 

The eourt refused to submit this issue, and defendant excepted to such 
retusal. 

The issues submitted to and answered by the jury were as follows: 

“1, Did the defendant, Burlington Hotel Corporation, contract with 
J. F. Somers to have installed in its hotel building a refrigerating plant 
as alleged in the complaint? Answer: Yes. 

». If so, did the defendant, J. F. Somers, contract with the plaintiff, 
W. A. Brown, to furnish the material and install the refrigerating plant 
in said hotel building for $7,500, as alleged in the complaint? Answer: 
Yes. 

3. If so, what amount is now due the plaintiff as a balanee on sad 
contract? Answer: $4,000, with interest from 1 July, 1925. 

4. Did the defendant, Burlington Hotel Corporation, through its 
officer and president, know of the contract between W. A. Brown and 
J. F. Somers, and, 1f so, did said corporation through its president sce 
the work as it progressed and sec the material as it went into its hotel 
building¢ Answer: Yes. 

5. In what amount, if any, is the Burlington Hotel Corporation in- 
debted to the plaintiff, W. A. Brown? Answer: $4,000, with interest 
from 1 July, 1925.” 

In apt time, the defendant objected to the submission of each of 
the foregoing issues. To the refusal of the court to sustain said objec- 
tions, defendant excepted. 

From judgment that plaintiff recover of the defendant, Burlington 
Hotel Corporation, the sum of $4,000, with interest from 1 July, 1925, 
and the costs of the action, the defendant appealed to the Supreme 
Court. 


lludson & Hudson and Woodson & Woodson for plaintiff. 
W. S. Coulter and Hayden Clement for defendant, 


Connor, J. On the cause of action alleged in his complaint, the only 
relief to which plaintiff 1s entitled in this action as against the de- 
fendant, Burlington Hotel Corporation, is a judgment for the possession 
of the refrigerating plant which the plaintiff sold to the defendant, J. F. 
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Somers, and whieh he installed in the hotel building owned by the de- 
fendant corporation. IIe alleges that in the contraet by which he sold 
said refrigerating plant, he retaimed the title thereto until the purchase 
price had been paid in full; that the purehase price has not been paid 
in full; and that the defendant, Burlington Hotel Corporation, is not 
an innocent purchaser of said refrigerating plant, for that it purchased 
and paid for the saine, with knowledge. that the purchase price had not 
been paid in full by his vendee, J. F. Somers. The evidence offered by 
the plaintiff at the trial shows, however, that at the time the defendant, 
Burlington Hotel Corporation, paid for the said plant, by the issuance 
of shares of its capital stock to the defendant, J. F. Somers, in accord- 
anee with its contract with him, the conditional sale agreement under 
which plaintiff claims title to the said plant, had not been registered 
either in Rowan County where both the plaintiff anc J. F. Seimers 
resided at the date of their contraet, or in Alamance County, where 
the plant was located at the commencement of this action. There was 
eyidenee tending to show that the president of the Barlington Hotel 
Corporation knew when he dehyered the certificates for the capital 
stock of said corporation to J. F. Somers, that the said J. F. Somers 
had not paid the said purchase price in full; there was no evidence, 
however, tending to show that said president knew that in the contract 
between plaintiff and the said J. F. Somers, the title to the plant had 
been retained by the plaintiff. This, however, is immaterial, for in the 
absence of the registration of the conditional sale agreement in the 
proper county, no notice of its contents or terms, however full and 
ample, can affect the title acquired by the Burlington Hotel Corporation 
by its purchase of the refrigerating plant from J. F. Somers. C. 8., 
3312. For this reason there was error in the refusal by the trial court 
of defendant’s motion for judgment as of nonsuit, at the close of the 
evidenee offered by the plaintiff. There was no evidence offered by the 
defendant. The action should have been dismissed as of nonsnit. C. &., 
567, 

Coneeding that by a liberal construction of the allegations of the com- 
plaint, a cause of action is alleged therein on which plaintiff is entitled 
to judgment that he has a lien on the hotel building owned by the defend- 
ant, Burlington Hotel Corporation, for the sum of $4,000, and interest, 
under the provisions of C. 8., 2438, plaintiff cannot recover on this cause 
of action for the reason that there was no evidence at the trial tending 
to show that plaintiff gave notice of his claim, as a subcontractor, to the 
defendant, Burlington Hotel Corporation, as owner of the hotel building, 
before the payment by said corporation to J. F. Somers of the amount 
due him. Rose vr, Davis, 188 N. C., 355, 124 8. E., 567. 
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There was crror in the refusal of the court to allow defendant’s motion 
made at the close of the evidence. The action should have been dis- 
missed by judgment as of nonsuit. For this reason it is not necessary 
to consider the assignments of error based upon the exceptions with 
respect to the issues. The judgment is 

Reversed. 


Fr. A. CULP v. THE LINCOLN NATIONAL LIFE INSURANCE COMPANY, 
bk. J. LATTIMORE, W. L. ABERNETHY anp DR. J. RUSH SHULL. 


(Filed 8 January, 1982.) 


Removal of Causes C b=~-Petition for removal of cause to Federal Court 
should have been allowed in this cise, 


A life insurance company had several local physicians acceptable to it 
to make medical examinations of applicants for insurance taken through 
the soliciting agent, and the applicant in the present case was injured by 
trying to sit in a defective chair in the physician's office, and brings ac- 
tion for damages against the insurer, a nonresident corporation, its 
soliciting agent and the local medical examiner whom the insurer paid 
only a fee for each examination, Held: the case should have been removed 
from the State to the Federal Court upon proper motion of the non- 
resident insurer for fraudulent joinder of the resident defendants for the 
purpose of defeating the jurisdiction of the latter court. 


AppEaL by defendant, the Lincoln National Life Insurance Company, 
from Oglesby, J., at June Special Term, 1951, of MerckLensrre, 
Reversed. 

This action was heard in the Superior Court of Mecklenburg County 
on plaintifl’s appeal from the order of the clerk of said court, removing 
the action from said Superior Court to the District Court of the United 
States for the Western District of North Carolina for trial,.upon the 
petition of the defendant, the Lincolu National Life Insurance Com- 
pany. 

From judgment reversing the order of the clerk, and denying its peti- 
tion for the removal of the action, the defendant, the Lincoln National 
Life Insurance Company, appealed to the Supreme Court. 


VU. L. Kirkpatrich and Shore & Townsend for plaintiff. 
Cansler & Cansler and M. C. Moysey for defendant. 


Connor, J. This action was begun in the Superior Court of Mecklen- 
burg County, North Carolina. On the facts alleged in the complaint as 
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his cause of action, the plamitiff, a citizen of the State of North Caro- 
lina, demauds judgment that he recover of the defendants the sum of 
#25,000. The defendant, the Lincoln National Life Iusuranee Company, 
is a corporation, organized and doing business under the laws of the 
State of Indiana, with its principal office in said state. It is net a 
«itizen of the State of North Carolina. The other defendants are 
residents and citizens of this State. 

In apt time, the defendant, the Lincoln National Life Insurance 
Company, filed its petition, accomtpamed by bond as required by law, 
with the clerk of the Superior Court of Mecklenburg County, tor the 
removal of the action from said court to the District Court of the 
United States for the Western District of North Carchna, for trial. 
The petitioner alleged in its petition that the cause of action set out 1 
the complaint agaimst the petitioner as one of the defendants in this 
wetion, 18 separable from the cause of action set out therein against the 
other defendants. It also alleged that its joinder by the plaintiff with 
the other defendants in this action was with the fraudu.ent purpose of 
depriving the petitioner of its right under the laws of the United States 
to have the action removed from the State court to the United States 
Court, for trial. 

The facts alleged in the complaint as coustituting plaintiffs cause 
of action against the defendants im this action, are substantially as 
follows: 

On or about 20 March, 1931, the defendant, W. L. Abernethy. acting 
under the authority of the defeudant, E. J. Lattimore, the general agent 
in this State of the defendant, the Lincoln National Life Insuranee Com- 
pany, solicited the plaintiff for an appheation to the defendant, the 
Tincoln National Life Insurance Company, for a policy of insurance 
on his life. Plaintiff, upon such solicitation, applied to the defendant 
Insurance Company for a poliey of insurance on his hfe in the sum of 
$3,000. He was advised by the said W. L. Abernethy tuat before said 
application would be considered by the defendant, the Lineoln National 
Life Insurance Company, a medical examination of the plaintiff was 
required. Pursuant to this advice, and under the imstruetions of the 
defendants, W. LL. Abernethy and E. J. Lattimore, plainriff went to the 
office of the defendant, Dr. J. Rush Shull in the city of Charlotte, for 
the medical examination required by the defendant, the Lincoln National 
Life Insurauce Company. After the plaintiff had entered the said office, 
he sat down in a chair which he found there. Under pleintiff?s weight, 
because of defects in said chair, which plaintiff did not observe and 
Which he could not have discovered before sitting down but which were 
known to the defendant, Dr. J. Rush Shull, the chair gave way, causing 
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plaintiff to fall to the floor. As the result of the fall, plamtiff sustained 
personal injuries from whieh he has suffered damages in the sum of 
$25,000, 

Tt is alleged in the complaint that “all the injuries which said plain- 
tiff was eaused to sustain and suffer were the direct and proximate 
result of the wilful, wanton and negligent acts, deeds and conduct of 
the said W. L. Abernethy, and his codefendant, E. J. Lattimore, the 
Lincoln National Life Insurance Company, and Dr. J. Rush Shull, and 
each of them, severally and jointly as fort-feasors, in that: 

(a) Each of said defendants wilfully, wantonly aud negligently failed. 
refused and neglected to provide said plaintiff with reasonably safe and 
suitable agencies, appliances, equipment and office in which to be 
examined 

(b) Each of said defendants wilfully, wantonly and neghgeutly failed, 
refused and neglected to provide said plaintiff with a reasonably safe 
chair, equipment, and applances and place in which to sit after plaintitt 
was tnvited into the office aforesaid ; 

(©) Said defendants and each of them, as joint torf-feasors. failed, 

refused and neglected to inspect and cause the aforesaid chair, equipment 
aud apphances to be inspected before ordering and directing said plain- 
riff to oeeupy and sit in said ehair; 
(dl) Said defendants and cach of them, as joint forf-feasors, failed 
refused and neglected to warn or cause said plaintiff to be warned of the 
dangerous condition of said chair as aforesaid, although each of said 
defendants knew, or by the exereise of ordinary care and prudence on 
their part could have kuown, and they did know of the dangerous condi- 
tion of said chair, befere permitting the said plaintiff toe oeeupy and 
sit in said chair.” 

In support of its petition for the removal of the action from the State 
Court to the United States Court, for trial, the petitioner, the Lincoln 
National Life Tusurauce Company, alleged in its petition : 

“4. That the defendant, E, J, Lattimore, is and was at the times 
mentioned in the complaint, a so-called ‘general agent’? of the petitioner 
within the State of North Carolina, and authorized and heensed by 
the Insurance Commissioner of said State, through himself and lis sub- 
agents, to solicit and obtain written applications from various citizens of 
North Carolina for policies of life insurance to be issued by the peti- 
tioner, and when such applications are obtained, to forward the same. 
together with the report of the medical examination attached thereto, 
to the home office of the petitioner at Fort Wayne, Indiana, for ac- 
ceptance or rejection, and if aecepted and policics issued thereon, to 
deliver such policies, when sent to the said Lattimore bv the petitioner, 
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to the persons purported to be insured thereunder, and at or before said 
delivery, to collect the initial premium thereon, and forward the same 
to the petitioner, less the regular commissions paid by tae petitioner to 
the said Lattimore for his services in either directly or indirectly 
soliciting and obtaining applications as aforesaid, forwarding the policies 
to said appheants and collecting the initial premiums thereon as afore- 
said, the said Lattimore having no other powers, duties or authority 
conferred upon him by the petitioner in the premises. 

3d. That the defendant, W. L. Abernethy, is and was at the times men- 
tioned in the complaint, either a general or soliciting agent of the 
Massachusetts Mutual Life Insurance Company, an insurance corpora- 
tion existing, as the petitioner is informed and beheves, under and by 
virtue of the laws of the State of Massachusetts, with like powers, duties 
and authority froin said Massachusetts Mutual Life Lnsurance Company, 
as those eonferred by the petitioner upon the defendant, E. J. Latti- 
more, as hereinbefore in paragraph 4 specifically set forth, and as such 
agent of said Massachusetts Mutual Life lisurance Company the said 
W. L. Abernethy solicited and obtained from the plaintiff an applica- 
tion for $3,000 of insurance upon jis life, to be issued. if approved 
by the said Massachusetts Mutual Life Insuranee Company, said policy 
to be sent to the said W. LL. Abernethy to be delivered to the plaintiff 
upon the payinent of the initial premium thereon, That when the said 
application was so forwarded by the said W. LL. Abernethy to the said 
Massachusetts Mutual Life Insurance Company, the same was rejected. 
That when the said W. L. Abernethy notified the plaintiff of said rejee- 
tion, it was agreed by and between the plaintiff and the said Abernethy 
that the Jatter should attempt te broker said insurance through the 
defendant, E, J, Lattimore, with the petitioner, That thereupon the 
said Abernethy obtained from the said Lattimore a blank appheation. 
ete., for the purpose aforesaid, filled out the same pursuant to the con- 
sent and authority of the plaintiff, who thereupon signed the said apph- 
‘ration, That said W. L. Abernethy then requested the pleintiff to present 
sald application to the defendant, Dr. J. Rush Shull, ons of the medical 
examiners of the petitioner, in order that plaintiff might be examined 
for a poliey of hfe insurance applied for in said application. 

6. That the defendant, Dr. J. Rush Shull, is aud was at the times 
mentioned in the complaint, one of the medical examiners for the 
defendant company of applicants for policies of life insurance, the said 
Shull having and maintaining offices for the practice of his profession 
in the Professional Building in the city of Charlotte. That when apphi- 
cants for insurance in the defendant company were directed by thc 
agent or agents soliciting appheations to be medically examined by the 
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suid Shull, and pursuant to said directions, presented themselves to him 
in his offices, the said Shull subjected said applicants to such examina- 
tion by not only physically examining said applicants, but by pro- 
pounding to them various questions in accordance with the printed 
form attached to said appheation for insurance, and writing the apph- 
cant’s answers to each question and returning same to the home office 
of the petitioner, for which services in each instance, the said Shull 
charged and was paid a specified fee by the petitioner, the said Shull 
having no specific contract of employment as a medical examiner of 
the petitioner, who had simply designated him as being one of several 
medical examiners whose examination of applicants for insurance would 
be accepted and acted upon by the executive officers of the petitioner 
at its home office in Fort Wayne, Indiana, there being no contractual 
obligation whatever upon the petitioner to employ the said Shull as a 
medical examiner for any specific length of time, or to direct all or 
any applicants for life insurance to the said Shull for examination, and 
no contractual obligation on the part of the said Shull to examine any 
applicant for hfe insurance in the defendant company so directed to 
him by one of its soliciting agents. 

7. That pursuant to the request of the defendant, W. L. Abernethy. 
hereinbefore referred to, the plaintiff, on 20 March, 1931, as the peti- 
tioner 1s informed and _ belicyes, went to the office of the defendaut 
Shull, for the purpose of being medically examined by him, pursuant 
to the conditions and requirements of the application aforesaid. That 
finding that said Shull was temporarily absent from his office, the 
plaintiff, voluntarily and without suggestion from anybody, selected 
one of four or five chairs in the office to which the plaintiff went, which 
chair as the petitioner is now informed and believes, had been pushed 
under the desk of the defendant Shull for the purpose of having same 
repaired, and when plaintiff undertook to sit upon said chair, the same, 
as the petitioner is informed and believes, gave way, causing the plaintiff 
to fall or slide therefrom onto the floor, after which time the defendant 
Shull came to his office, proceeded to examine the plaintiff in accordance 
with the terms of the appheation and printed form of inedical examina- 
tion attached thereto, aud after plaintiff was examined and the applica- 
tion forwarded to the petitioner’s home office, a policy of insurance in 
the sum of $3,000 was issued upon the plaintiff’s life and returned to 
the defendant Lattimore, for delivery either directly or indirectly to the 
plaintiff. That thereafter the said policy was delivered to the plaintiff 
and he paid the premium thereon.” 

Although the cause of action alleged in the coinplaint in this action 
against the defendant, the Lincoln National Life Insurance Company, 
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may not be separable from the cause of action alleged therein agaist its 
codefendants, we are of the opinion that the facts appearing on the 
record, taking the facts alleged in the petition for removal as true, lead 
unerringly to the conclusion that the joinder of the nonvesident defend- 
ant with its codefendants, was with the purpose of depriving the non- 
resident defendant of its right, under the act of Congress, to have the 
action, begun in the State court, removed from said court to the Umted 
States Court for trial. The jomder was, therefore, fraudulent im law, 
and for this reason there was error in the judgment reversing the order 
of the clerk and denying the petition for removal. Crip vr. Fibre Co., 
193 N. C., T7, 136 8. E., 233. The judgment is 
Reversed. 


JOL W. STEVENSON ano MRS. O. B. HOLBRUNER vy. WACHOVIA BANIS 
AND TRUST COMPANY, ADMINISTRATOR C, T. A., of A. L. STEVENSON, 
ET AL, 
(Filed 8 January, 1982.) 


1. Wills F h—Legacy in this case held to have lapsed by reason of the 
death of the legatee prior to the death of the testator. 

Where a testator leaves all his property real and personal to his wife 
for life, and directs that after her death that the whole estate should 
be reduced to cash and, after payment of certain specifie bequests, dis- 
tributed among his brothers and sisters and the brothers and sisters 
of his wife, if living, and if not living, to their legal representatives, Held: 
where one of the brothers and the wife of such brother die prior to the 
death of the testator, and leave no children them surviving, the legacy 
as to them lapses they having acquired no interest under the will. 


2. Wills E f—Held: lapsed legacy under the will in this case was thrown 
into residuary clause for distribution to designated class, 

Whether a clause is a residuary clause is hot dependent upon any 
particulary form of expression but upon the intention of the testator, and 
where a will provides that after the termination of a life estate that the 
whole estate should be reduced to cash and, after payment of certam 
specific bequests, distributed among a specific class, Held: where the 
legacy of one of the class lapses by the death of the lezatee prior to the 
testator’s death, the amount of such legacy is thrown into the fund for 
distribution among the class named, and it does not yo to the next of 
kin of the legatee. C. 8., 4166. 


3. Death A a—Presumption of death after seven years absence raises 
no presumption of death at any particular time. 


The presumption of death after seven years absence without being 
heard from by those who might be expected to hear from the absent 
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person if he were living does not raise any presumption of death at anv 
particular time, but that the absent person is dead after the expiration 
of seven years where there is no other evidence. 


4. Wills E f—Held: construing will as a whole the meaning of the words 
‘legal representatives” is ‘‘children” or ‘‘issue.”’ 


Where a testator provides that after the termination of a life estate 
that the whole estate be reduced to cash and, after the payment of cer- 
tain specific legacies, divided among his brothers and sisters and the 
brothers and sisters of his wife, if living, and if not living to their legal 
representatives, Held: construing the context of the entire instrument. 
the meaning of the words “legal representatives” is ‘‘children” or “issue,” 
and where one of the class is presumed to be dead after absence of seven 
years, and leaves no children, the legacy to her lapses, and the amount 
thereof is thrown into the fund for distribution among the members of 
the class specified. 


APPEAL, by plaintiffs from Clement, J., at June Term, 1931, of For- 
sytH. Affirmed. 

A. L. Stevenson died on 17 February, 1917 (not 1925, as reported in 
a former appeal) leaving a last will and testament, two items of which 
were under consideration in Trust Co, v. Stevenson, 196 N. C., 29. He 
appointed his wife, Emma .A. Stevenson, his exeeutrix. She died 26 
August, 1925. 

The testator devised to his wife his real and personal property, “to 
have and use the same during her natural lifetime, with full power 
to dispose of such real estate and personal property or money as might 
be necessary for her comfortable maintenance and support,” excepting 
certain dispositions which were otherwise made. He directed that his 
property should be converted into cash after the death of his wife and 
the proceeds, less the amount of two legacies, applied as follows: “To 
my brothers and sisters, if living, if not hving, to their legal represeuta- 
tives; to the brothers and sisters of my wife if living, or if not living 
to their legal representatives.” THe left no children. 

After the death of the executrix the Wachovia Bank and Trust Com- 
pany qualified as administrator d. b. n. ¢. ¢. a. of the testator’s estate 
and instituted an action in the Superior Court for the purpose of de- 
termining and identifying the beneficiarics named in the clause hercto- 
fore set out. The Superior Court held that the proceeds should be 
distributed per capita among the living brothers and sisters of the testa- 
tor and of his deceased wife and per stirpes among the legal representa- 
tives of the deceased brothers and sisters of the festater and of his 
deceased wife, and found as a fact that those who took under the fifth 
item were the following: (1) Joe W. Stevenson, a brother of the testator: 
(2) Mrs. J.C. Salley, a sister; (3) Mary Stevenson, a sister, “if living”: 
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(4) A. P. Stevenson, a brother, whose death occurred after that of the 
testator, leaving a sou who conveyed his interest in the estate to T. W. 
Terry; (5) Amanda Stevenson, a sister, who died leaving a son, J. P. 
Stevenson; (6) Sandy Stevenson, a brother, who died prior to the death 
of the testator without lineal descendants, leaving a widow who died 
during the lifetime of the testator; (7) R. C. Rights (Wrights), a 
brother of Mars. Emima iA. Stevenson; (8) Will Rights (Wrights), a 
brother who conveyed his interest to R. J. Lineback; (9) Mrs. R. C. 
Jenkins, a sister; (10) Mrs. G. W. Booe, a sister, who died leaving a 
daughter Mrs. J. J. Mock. This Court on appeal affirmed the judgment 
of the Superior Court. Trust Co. vr. Slevenson, supra. The opinion was 
certified to the Supertor Court and at a subsequent term if was adjudged 
that the cause go off the eiyil issue docket. 

Upon a difference of opinion as to the designation of those entitled to 
share in the proceeds under the fifth item of the will, a petition was 
filed in the Superior Court on 23 Mareh, 1929, entitled as in the 
original proceeding, for advice. No new process was issued, but all the 
parties to this litigation were duly made partics to the original pro- 
cceding., On the same day the court made an order which is not in the 
record, and pursuant thereto the administrator divided “he proceeds into 
cight equal parts, giving no share to Sandy Stevenson—he and his widow 
having died without issue, or to Mary Stevenson, who had not been heard 
from for many years. 

ln its answer the administrator alleges that under appropriate orders 
af the Superior Court it has paid all sums due the legatees and has 
filed its final aeconnt, which has been duly approved. 

In May, 1930, the petitioners instituted the present proceeding before 
the clerk to annul the order made at the March Term, 1929, of the 
Superior Court, and to recover one-half of the two shares referred to 
as the shares of Mary Stevenson and Sandy Stevenson, “approximately 
£7,200.” The respondents filed answers and the clerk transferred the 
‘ause to the civil issue docket. It came on for hearing at the June Term, 
1931, and at the close of the petitioners’ evidence Judge Clement dis- 
missed the proceeding and taxed the cost against the petitioners, who 
excepted and appealed. 


John M. Greenfield, Roy L. Deal and Fred I. Morris for appellants. 
DuBose & Wearer for administrator, appellee. 


Apams, J. This is a proceeding brought before the elerk of the 
Superior Court to require the Wachovia Bank and Trust Company, as 
administrator with the will annexed of the estate of A. L. Stevenson, to 
pav to the petitioner O. B. Holbruner, as assignee of her father Joe W. 
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Stevenson, copetitioner, the interest her father claimed in the estate as 
a legal representative of Mary Stevenson and Sandy Stevenson, a de- 
ceased sister and a deceased brother of the testator. The pleadings raised 
issues of fact, and the cause was transferred to the civil issue docket, 
and at the trial it was dismissed as in case of nonsuit. 

According to the findings of fact set out in the judgment rendered in 
the Superior Court at the November Term of 1927 the brothers and 
sisters of the testator and of his wife were ten in number. It is with the 
interest of Mary Stevenson and Sandy Stevenson that the present con- 
troversy is chiefly concerned. Sandy died prior to the death of the 
testator, leaving no children but a widow whose death, also, preceded 
that of the testator, There is no definite evidence of Mary’s death, but 
there is testimony that she was last heard from by the family in the 
early part of the year 1912. The argument of the appellants is based, 
at least in part, on the presumption of her death. They contend that 
Joe W. Stevenson and Mrs. J. C. Salley are the two nearest of kin of 
Mary and Sandy and that the appellants are entitled to one-half of 
these two shares. Mrs. Salley, one of the defendants, admits the principal 
allegations of the petition and apparently cspouses the eause of the 
plaintiffs. 

The position of the appellants rests primarily on their interpretation 
of the judgment rendered by Judge Stack and affirmed on appeal to this 
Court. Trust Co. v. Sfevenson, supra. This judgment, they contend, 
awarded one share of the testator’s estate to the legal representatives 
of Sandy Stevenson, and to Mary Stevenson one share, if living, and if 
not living to her legal representatives; that the legal representatives of 
these two are those on whom the descent would be cast by the statute of 
distributions; and that the petitioners and Mrs. Salley are entitled to 
the whole of the two contested shares. They admit that the only point 
in dispute regarding the effect of the former judgment is the meaning 
of the term “legal representatives.” 

We are unable to concur in the appellants’ imterpretation. When the 
will in controversy was brought to this Court on the former appeal we 
construed the fifth item as expressing the testator’s intention to dis- 
tribute the funds arising from the sale per capita among such of his 
own brothers and sisters and those of his wife as were hving at the 
termination of the life estate, and per stirpes among the legal repre- 
sentatives of such as were deceased at that time. Trust Co. v. Stevenson, 
supra. It is perfectly obvious from the facts heretofore stated that 
neither Sandy Stevenson nor his wife aequired any interest under the 
will. They predeceased the testator, leaving no children, and the legacy 
lapsed, 
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In the absence of a residuary clause a lapsed legacy will ordinarily 
vo to the heirs or the next of kin as in case of intestacy, but the disposi- 
tion is ultimately controlled by the intent of the testator. Jtcid v. Neal, 
Is2 N. C., 192, 199. If there is a residuary clause such a legacy falls 
into the residue. C. S., 4166; WeCorkle v. Sherrill, +1 N. C., 173; 
Coley v. Ballance, 60 N. C., 634. Whether a clause is residuary is not 
dependent upon any particular form of expression but upon ‘the inten- 
tion to include.” Allison v. Allison, 56 N. C., 2363; Faison v. Middleton, 
171 N. C., 170. 

With respect to the fifth item of the will what was tlie testator’s in- 
tention? This clause is the last by which he disposed of his property. 
Ile directed that his entire estate, real and personal, should be con- 
verted into cash and distributed, after the payment of legacies, among 
vertain brothers and sisters and their legal represeutatives. He gave 
them legacies, not nominatim, but as a class, intending that the described 
elass should take the whole fund. Johnson v. Johnson, 38 N. C., 426, 
430. After the “entire estate” is disposed of no other property remained, 
und amoung those designated as a class “all the funds arising from the 
sale must be distributed.” In these circumstances the Japsed legacy of 
Sandy Stevenson did not go to those who are described technically as 
the next of kin; it was a part of the general fund set apart by the testa- 
ror for distribution among the entire class named in the Afth item as the 
objects of his bounty. We see no error in the court’s disposition of this 
interest. 

The devise or bequest to Mary Stevenson invites consideration of an- 
other question. The absence of a person from his domiciie without being 
heard from by those who would reasonably be expected to hear from 
him if living raises a presumption that at the end of seven years he is 
dead, but not that he died at any particular time during this period. 
Beard v. Sovereign Lodge, 184 N. C., 154. If Mary Stevenson was living 
in January, 1912, as the evidence tends to show, there is no presumption 
that she was dead on 17 February, 1917, the date cf the testator’s 
demise; but without other evidence there is a presumption that she was 
dead on 29 August, 1929, when the hfe estate ended and the roll of the 
class was to be called. 

Let us concede, as contended, that she died during the intervening 
period. Are the appellants in that event entitled to one-half of her 
share? This question raises another: What is the meaning of the term 
‘legal representatives,” as used in item five? The appellants say the term 
includes only those who would take from the same ancestor under the 
rules of descent and distribution; the appellee insists that it signifies 
children or “issue of the body.” 
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Its meuning is to be determined by the context and the entire will. 
Ivor this reason we need consume uo time in reviewing the numerous 
cases in Which the words have been variously construed. That Judge 
Stack understood their meaning to be “children” or “issue” is manifest 
froin his judgment, aud his construction was approved by this Court on 
appeal. Since the disbursement of the fund was made by the adimin- 
istrator In accordance with this judgment it.is immaterial whether all 
the parties had notice of the order signed by Judge Clement in March, 
1929. The judgment is 

Afirmed. 


G, W. ALMOND vy. OCHEOLA MILLS, INcorRPoratTen. 
(Filed 8 January, 1982.) 


1. Trial D a—On motion of nonsuit all the evidence is to be considered 
in light most favorable to the plaintiff. 


Upon defendant's motion as of nonsuit, all the evidence, whether 
offered by the plaintiff or elicited from the defcndant’s witnesses, is to be 
considered in the light most favorable to the plaintiff, and he is entitled 
to every reasonable intendment thereon and every reasonable inference 
therefrom. C. 8., 567. 


=. Master and Servant C b—~Evidence held sufficient to go to jury in 
action by employee to recover damages against employer. 


Where, in an action against an employer to recover damages caused 
by his alleged negligence in failing to exercise proper care to furnish the 
plaintiff a reasonably safe place to work and reasonably safe and suitable 
tools therefor, the evidence tends to show that the employee had to oper- 
ate a eomb in a cotton mill while the machinery was running, and that 
the comb fell on his hand causing the injury in suit, that, if the comb 
had been properly fixed, its own weight would have held it back and 
prevented its so falling. that the comb under unchanged circumstances 
had thereafter fallen while other operatives were at work at the machine, 
and that it was not the employee’s duty to repair machinery, but the duty 
of a superintendent, Held: the evidence is sufficient to take the case to the 
jury on the issue of the employer’s negligence, and the granting of its 
motion as of nonsuit was error. 


3. Evidence D h—Evidence of similar occurrences held competent under 
the facts of this case. 


Where an employee is injured by the falling of a comb in a cotton mill 
machine, alleged to have fallen because of a defect therein, evidence that 
the comb had so fallen while the machinery was being operated by other 
employees immediately thereafter is competent where there is evidence 
that no change had taken place, the probative force of the evidence being 
for the jury. 
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ApreaL by plaintiff from Marwood, Special Judge, at March-April 
Term, 1931, of Cnukroxrr. Reversed. 

This is an action brought for actionable negligence oy plaintiff, an 
employee of defendaut, against defendant for damages. The plaintiff 
alleged that in the machinery used in manufacturing cotron into thread, 
on the night of 22 August, 1929, the middle finger of his right hand 
‘was caught between the teeth of said comb and said nipper” and was 
cut off. The allegations of negligence that was the proximate cause of 
the injury: (1) in requiring plaintiff to operate more combers than 
could be done by one man; (2) that the machine combe: and comb was 
ina defective and dangerous condition, in that it worked loose at cach 
end, where same was fastened, so that the vibration in the operation of 
the machinery caused the comb to drop and fall on plaintiff's finger 
and eut the nail of same off. 

The defendant denied the material allegations of the complaint—that 
plaintiff’s injury was caused by any negligence on the part of defendant, 
and alleged that the injury was slight and plaintiff “continued to work 
for a great many days at the sane work.” That the machine was i 
“perfect working order.” 

The defendant set up the plea of contributory negligence and alleged: 
“Tf the plaintiff was injured at all that he was injured through no 
negligence or carclessness on the part of this defendant but through 
his own negligence and carelessuess in negligently and carelessly sticking 
his hand into the machine where he had no business and where he knew 
better or in striking some portion of the machine, and that such negli- 
gence on his part is expressly pleaded in bar of any recovery in this 
cause.” 


Moody & Moody for plaintiff. 
Johnston & Horner for defendant. 


Crarkson, J. At the close of plaintiff’s evidence the defendant made 
a’ motion in the court below for judgment as in case of nonsuit. C. &., 
567. The motion was sustained and in this we think there is error. 

It is the well settled rule of practice and accepted position in this 
jurisdiction that, on a motion to nonsuit, the evidence which makes 
for the plaintiff’s claim and which tends to support his cause of action, 
whether offered by the plaintiff or elicited from the defendant’s wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and he is entitled to the benefit of every reasonable intendment 
upon the evidence, and every reasonable inference to be drawn there- 
from. 
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The evidence of plaintiff was in part: “I was running combers, 
Whiting combers. These combers were used to comb the cotton and 
take all the stuff out of the cotton that was necessary for them to take 
out to make the thread. To prepare the cotton to make thread. The 
combs are ten or twelve ches, and they come down this way (indi- 
cating) and when they come down where the cotton goes through there 
are two stecl rollers and two hooks that you have to take wp, and this 
is What we call the nippers that come up, aud you have to lft that 
comb back and Jay it back and hft up these two hooks and take the 
roller out and take the rope off, and then you have to put back the 
roHer and put the hooks back and then start our cotton through, and 
when I done that this comb fell on my hand. The comb is up over the 
rollers and comes right down hike that (indicating with book), comes 
over like that right down on this cottou, and when you lay it back 
vou turn it right back like that. There are two rollers under this comb 
and the half laps that the teeth was on. The comb has tecth on it, on 
the bottom, and the cotton goes through the rollers. There is no tecth 
on the rollers. These nippers are things that come up through there 
that keep time, I suppose to carry the cotton, that goes up aud down, 
the mippers work all the time. The nippers cuts the cotton. They are 


made out of steel. . . . When I started to comb the comb was 
laving back there (indicating) and it just fell over and caught my 
hand and took the finger nail off right there. . . . I couldn’t tell 


you what degree the angle would be. If the comb was properly fixed 
its own weight would hold it back. If the comb was in proper shape 
I expect it would stay back, but it did not do it, it fell, that is all J 
van tell you about it. I doit know what was wrong with the shape of 
the comb, I aimt a comb fixer. Yes, sir, the reason I say the comb was 
not in proper shape was because it fell. Yes, it works on a hinge and 
its own weight holds it back if it is kept tight, if it wouldn’t work loose 
and drop down. It 1s fastened down on the bars that would hold it down. 
IT never did work on a comb, all I done to the comb was to just run 
the comb, I never did try to repair a comb. No, I didn’t know that 
there was anything wrong with the comb, more than the comb come loose 
and fell; I don’t know why. . . . The cotton had not got through 
when the comb fell. I had a paddle made out of wood that they gave 
me and I used it to poke it through between the steel rollers. They gave 
me the paddle and told me to poke the cotton through the rollers. The 
machine was running. It had to run before the cotton would go through. 

My immediate foreman was Mr. Welch, Cary Welch. He had 
a section hand in there and a superintendent and he helped overhaul all 
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combs himself, Mr. Welch did. 7¢ wasn’t my duly to repair machinery. 
if was my duty to run it.” 

We think the evidence of similar occurrences that were excluded by 
the court below competent, the probative foree is for the jury. It was 
in evidence that no change had occurred. 

In Perry v. Bottling Co., 196 N. C., at p. 691, we find: *f “Evidence 
of similar occurrences is admitted where it appears that all the essential 
physical conditions on the two occasions were indentical; for under 
such circumstances the observed uniformity of nature raises an infer- 
ence that like causes will produce hke results, even though there may be 
some dissimilarity of conditions in respect to a matter which cannot 
reasonably be expected to have affected the result.” 22 C. J, 751, see. 
840; Pritchett vu. R. R., 157 N. C., 88; Leathers v. Tohacco Co., 144 
N. C., 3380; Dorselt uv. Mfg. Co., 131 N. C., 254." Shaw v. Handle Co.. 
188 N. C., at p. 235; McCord v. Harrison-Wright Co., 198 N. C., 742. 

In Shaw rv. Handle Co., supra, at p. 236, quoting from Blevins v. 
Cotton Mills, 150 N. C., 498, is the following: “It may be well to note 
that the doctrine we are now discussing refers to the objeccive conditions, 
where, from the facts and circumstances, it is reasonably probable that 
no change has oceurred, and must not be confused with the position 
which obtains*with us, that voluntary changes made by any employer 
after an injury to an employee, and imputed to the employer’s neghi- 
gence, are not, as a rule, relevant on the trial of an issue vetween them.” 

In Ammons v. Mfg. Co., 165 N. C., at p. 452: “It is established by 
repeated adjudications in this State that an employer of labor, in the 
exercise of reasonable care, must provide for his employees a safe 
place to do their work and supply them with machinery, implements, 
and appliances safe and suitable for the work in which they are engaged, 
and to keep such implements, ete., in safe condition as far as this cau 
be done by the exercise of proper care and supervision,” citing numer- 
ous authorities. Ainsley v. Lumber Co., 165 N. C., 122; Riggs v. Mfq. 
Co., 190 N. C., at p. 258. 

It was in evidence that in doing the work required of plaintiff, the 
machine “had to run”; “if the comb was properly fixed its own weight 
would hold it back, . . . if it is kept tight (if) it wouldn’t work 
loose and drop down.” Shortly after plaintiff was injured, some three 
days, one Earl Crisp took his place at the same machine, the same comb 
fell while he was operating it. Later one Frank Birchfield took Crisp’s 
place and worked at the same machine. He testified, in part: “Q. State, 
Mr. Birchfield, while you worked with that comb, whether it fell at 
times? A. Yes, sir. Q. While you were working with it, it fell? A. 
Yes, sir. Q. About how many times did it fall while you were working 
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with it? <A. I think it fell three or fouf times when I was working 
with it, I know it did. By the court: How long was that, Mr. Birchfield. 
after Mr. Almond was injured? .\. Well, it must have been something 
near thirty days.” 

We think the evidence of plaintiff sufficient to be submitted to a jury. 
For the reasons given, the judgment of the court below 1s 

Reversed. 


STATE v. J. MACK RHODES. 
(Filed 8 January, 1982.) 


1. Appeal and Error J b—Motion for continuance is addressed to discre- 
tion of trial court and his refusal is not ordinarily reviewable. 


The granting or refusing of a motion of a party for a continuance of 
a cause rests in the sound discretion of the trial judge before whom 
it is heard, and the exercise thereof is not reviewable on appeal in the 
absence of gross abuse, and where it appears that the judge acted 
after a careful and unbiased investigation of the circumstances, bis re- 
fusal to grant the motion will not be disturbed. 


2. Criminal Law G s—Books of bank held sufficiently identified and 
properly admitted in evidence in prosecution for embezzlement, etc. 


Where the president and former cashier of a closed bank is tried for 
embezzlement, misappropriation of the bank’s funds, false entries on its 
books and records, the testimony of an expert accountant employed to 
make an examination thereof that he found the books and records in the 
bank’s vault upon opening it with keys furnished by the bank’s cashier 
and bookkeeper, is sufficient evidence of their identification as the books 
and records of the bank, and they are properly admitted in evidence. 


3. Same—It is presumed that entries on bank’s books were made by 
accredited agents and employces. 


A bank operating under authority of a State statute is subject to 
public supervision, and its rights, powers and privileges are prescribed 
by law, and in the exercise thereof it is presumed to keep a correct 
record of its transactions, and proof of the identity of the books raises 
the presumption that the records and entries they contain were made 
by accredited clerks or agents of the corporation, and in a prosecution 
for embezzlement, ete., it is not required of the State to produce all the 
employees as witnesses to the entries thereon, the entries covering a long 
period of time. 


4. Same—Parol expert testimony in explanation of bank books properly 
introduced in evidence is competent. 


The entries on the books and records of a banking corporation when 
the books are relevant to the inquiry on the trial of one of its officers 
for embezzlement, etc, are not self-explanatory, and parol evidence 
is admissible in explanation thereof by witnesses introduced at the 
trial who are competent to testify, subject to direct and cross-examination. 
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Aprean by defendant from Sink. J... at Mareh Term, 1931, of 
HENDERSON, 

The First Bank and Trust Compauy was a corporation organized 
under the laws of North Carolina and was engaged in the business of 
banking in Uendersonville, Lt had been in business a number of years 
prior to 19 November, 1930, when its doors were closed. For a year 
imanediately previous to this date the defendant was president of the 
institution and for the preceding fifteen years he had been its cashier. 
T. R. Grubbs, a eertified public accountant, began an cxamination of 
the bank on 21 November, 1930, and on 19 December, 1930, IP. G. 
Kramer took charge as hquidating agent. 

Thereafter the defendant was indicted for embezzlement, abstraction, 
and misapplication of the funds of the bank and for making and causing 
to be made a false entry in the bank’s records. He was tried aud con- 
vieted on cach of the five counts, and was sentenced on the first, charging 
embezzlement, and on the fourth, charging the false entry. On the 
second, third, and fifth counts the prayer for judgment was continued, 
The defendant excepted and appealed, assigning error. 


Aflorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
RL. Whitmire and Shipman & -lrledge for defendant, 


Apaas, J. The court convened on the second day of Mareh, 1931, and 
on the fifth the defendant moved for a ecoutinuance on tie ground that 
he was not physically able to go to trial. He produced two certificates, 
each signed by a reputable physician, indicating the defendant’s “highly 
nervous state” and the probability of a nervous collapse or breakdown. 
The motion was denied and the case was set for trial on the following 
Monday. It was not called at that time, but the trial judge of his 
own motion requested a physician from .\sheville to examine the de- 
fendant and to determine whether he could be brought to trial without 
detriment to his health and whether he would likely be more able to 
stand the trial in October. The physician found no organie disease, 
referred the defendant’s condition to large doses of hypnotie drugs, and 
expressed the opinion that under certain conditions le would soon 
“be able to undergo the court proceedings.” The case wes finally called 
on the eleventh day of March, when the defendant’s motion for a con- 
tinuance was again overruled. The denial of the motion is the subject 
of the first three exceptions. 

Tt is now a familiar axiom that granting or refusing the continuance 
of a cause is a matter which rests in the discretion of the trial court 
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aud in the absence of gross abuse is not subject to review on appeal. 
S. v. Sauls, 190 N. C., 810; S&S. v. Riley, 188 N. C., 72; Hensley rv. 
Furniture Co., 164 N. C., 149; Armstrong v. Wright, 8 N. C., 93. In- 
stead of abusing his diseretion, the presiding judge made a careful and 
patient investigation of the circumstances pending the several motions 
of the defendant and refused a continuance after sufficient opportunity 
for reflection. These exceptions are overruled. 

The principal assault 1s made upon the adimission in evidence of 
certain books, entries, and exhibits, and the testimony of witnesses im 
reference to their significance and to their bearing on the question of 
the defendant’s guilt. The books, referred to as exhibits, include the 
record of certificates of deposit issued, a transfer binder of the sheets 
making up the daily cash journal binder, a loose leaf ledger, and a 
certificate of deposit account. The reason assigned for challenging the 
admissibility of these records 1s the absence of evidence tending to show 
the defendant’s admussion that they were the books of the bank or that 
they were properly identified. hat there is evidence of identity is 
not open to debate. Grubbs, the public accountant, who began his ex- 
amination of the bank’s affairs on the twenty-first of November, testified 
that these books were im the vault and together with the keys were 
turned over to him by J. Allen Rhodes, the cashier, and Cecil Rhodes, 
the bookkeeper. Kramer, the hquidating agent, said the Corporation 
(Commission gave him the keys to the vault where le found the books 
about which he testified. The defendant admitted that he had made a 
false entry on the certificate of deposit account to offset debit entries ex- 
tending over a long period, and that he had used the cash for his per- 
sonal benefit. The sums thus apphed amounted to about *20,000 and 
uo doubt comprised the fund, or a part of the fund, charged in the first 
count of the indictment to have been embezzled. So far us the reeord 
reveals, although the defendant was not questioned as to all the exhibits, 
at uo time did he suggest the nonidentity of those about which he was 
examined; and, as all the records were found in the vault. this also was 
a circumstance for the consideration of the jury. 

It is contended, however, that the evidence does not show by whom 
the entries in the books were made or authorized, and that the testimony 
of the accountant and the hquidating agent in explanation of the entries 
should have been excluded. The supporting argument proceeds on the 
theory that the records and books of a corporation may not be received 
in evidence for any purpose unless it is shown or admitted that the 
entries were made by an authorized servant or agent of the corporation. 
It is uot doubted that cases apparently of such tenor may be cited, but 
the question of their appheation to given eases must be solved by refer- 
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ence to the matters in controversy—the object and scope of the htigation 
amd the particular facts admitted or established. 

The First Bank and Trust Company was created by statute; it was 
subject to public supervision; its rights, powers, and privileges were 
preseribed by law. Lt was presumed in the exercise of its powers to have 
appropriate books and to keep a correct record of its transactions. That 
it had such books is not dented. Proof of their identity as the property 
of the bank raised the additional presumption that the entries and 
records which they contain were made by an accredited clerk or agent 
ot the corporation, Glenn eo. Orv, 96 N.C. 4133 Turnpike vo. MeCarson, 
INN. C., 306, 

it was upon this principle that the exhibits were admitted im evidence. 
But they were not self-explanatory; negation as well as affirmation was 
a prominent feature of the prosecution. [Ef explanation of the entries 
wits esseutial, so likewise of the omissions, which must be proved by oral 
testimony. To clucidate the controversy and to establish its theory the 
State exaunued T. R. Grubbs and H. G. Kramer as two of its wit- 
nesses, The defendant objected, but we think the coimpeteney of their 
festimony cannot reasonably be questioned. 

They examined the books, made tabulations and ca.culations, and 
testified as to the results of their investigation. This mcde of exempli- 
fying the records of an insolvent bank has received the approval of this 
Court in S. «. dfightower, 187 N. C., 300. It is founded on considera- 
tions of pohey and convenience, if not of necessity, anc. commendably 
results in relaxation of the mgid rule which would require the produc- 
tion of all the employees, who through an indefinite period had made 
entries 1n books of the corporation. Where a fact can be ascertained 
only by the mspection of a large number of documents mede up of many 
detatled statements 1t would be practically out of the question to require 
the entire mass of documents and eutries to be read by or in the presence 
of the jury. As such examination cannot convemently be made in court 
the results may be shown by the person who made the cxamination. 
Wigmore on Ividenee (2 ed.), see. 1284; Chamberlavne on Evidence. 
sce, 2317. The production of the documents and the privilege of cross- 
examination and of the introduction of evidence afford aruple protection 
of the defendant's rights. 

We find no error in the charge. Evidence as to the defendant’s good 
character, brought out on the cross-examination, was favorable to him- 
self. The remaining exeeption is without merit. 

No error. 
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H. O. CHARNOCK vy. REUSING LIGHT AND REFRIGERATING COM- 
PANY AND W. J. REUSING. 


(Filed 8 January, 1982.) 


1. Master and Servant F a—Superior Court may determine whether 
plaintiff was employee when cmployment is set up as defense to 
action, 


Where, in an action instituted in the Superior Court to recover dam- 
ages for a negligent injury, the defendant sets up the defense that the 
plaintiff was an employee and that his exclusive remedy was under the 
Workmen’s Compensation Act, Held: the issue may be determined in the 
Superior Court, its jurisdiction not being ousted by the Compensation 
Act, and upon conflicting evidence it is properly submitted to the jury. 

2. Highways B k—In order for negligence of driver to be imputed to 
guest the guest must have such control as to be in joint possession. 


Where the doctrine of being engaged in a joint enterprise is relied on 
by the defendant sued for negligently inflicting a personal injury in 
the driving of an automobile wherein the plaintiff was an invitee, it 
must be shown by the defendant that he and the plaintiff had such 
eontrol over the car as to be substantially in joint possession of it. 


APPEAL by defendants from Weklroy, J., at May Term, 1931, of 
BunxcomsBr. No error. 


Joseph W. Little for plaintiff. 
lleazel, Shuford & Hartshorn for defendants, 


Per Curtam. This is a civil action which was tried in the Superior 
Court for the recovery of damages for personal injury alleged to have 
been caused by the negligence of the defendants. The corporate de- 
fendant owned an automobile which W. J. Reusing was driving as its 
president and agent in the prosecution of its business. The plaintiff 
illeged that he was riding as a guest at the invitation of Reusing on 
the highway between Asheville and Spartanburg; that others were in 
the car; that the brakes and tires were defective; that Reusing, though 
repeatedly warned to desist, operated the car in a heedless and reckless 
manner and at an excessive rate of speed, 50 or 60 miles an hour, until 
it Ieft the highway, “jumped” a ditch, turned over, and injured the 
plaintiff. The defendants denied negligence, set up the usual defenses, 
and alleged that the plaintiff at the time of the injury was an employce 
of the defendant and that any compensation to which he might be 
entitled should be awarded by the Industrial Commission. Issues in- 
volying all these questions were submitted to the jury and answered 
in favor of the plaintiff and his damages were assessed. 


106 IN THE SUPREME COURT. [202 


SMITE wv. BARNITARDT, 


me ie 


Under the Workmen’s Compensation Act every employer and em- 
ployee, exeept as therein stated, shall be presumed to have accepted the 
provisions of the act; but there is no presumption that every person 
who is injured by a corporation or an individual is an employee of 
either. That is a matter of proof, which in this case the jury resolved 
against the defendants. To hold, as the appellauts intimate, that the 
Industrial Commission has “exclusive jurisdiction” to determine the 
relationship of the parties and that the Superior Court is ousted of its 
jurisdiction would be at least an anomaly in judicial proeedure. 

We have cxamined the several exceptions and find that an elaborate 
review of them would result only in a repetition of familiar principles. 
There is no error in the instruction relating to the burden of proof 
on the first issue. Nor is there sufficient evidence that the plaintiff and 
the defendants were engaged in a joint enterprise. .\ common enterprise 
iu riding is not enough; the cireumstances must be such as to show 
that the plaimtiff and the driver had such control over the car as to be 
substantially in the joint possession of it. -l/drifton v. Llill, 190 N. C., 
429, There is no evidence of the technical assumption of risk, and the 
ordinary visks of travel by automobile, which are pleaded by the de- 
tendants, were preseuted by the court in the instructions given the jury 
on the issues submitted. 

Testimony as to the speed of the car, similar to that under the c1reuim- 
stance referred to, was considered and approved in /licis v. Love, 201 
N.C., 773. The remainmg exceptions are formal. 

The charge to the jury very clearly set out the severa] contentions of 
the parties so far as they were reasonably justified by the evidence and 
apphed the law as contemplated by C. S., 564. 

It is unnecessary to consider the formal exceptions. We find 

No error, 


J. FRANK SMITH, WALTER L. SMITH anp CC. W. SMITH v. WALTER J. 
BARNHARDT anp B. W. BLACKWELDER, COMMISSIONER, 


{Filed 8 January, 19382.) 


Injunctions B b-——Held: plaintiff could not cnjoin sale of land under 
order of court, his remedy being by motion in the original cause. 
Where land embraced in a deed of trust has been ordered sold by final 
judgment the fact that it was under lease will not prevent the dissolu- 
tion of a restraining order, the sale being subject to confirmance by the 
court, the remedy of the plaintiffs, if they are entitled to any, being 
by order in the original cause. 
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ApreEAL by plaintiffs from Oglesby, J.. at Chambers in Concord, 21 
February, 1931. Affirmed. 

This is an action to restrain the defendant, B. W. Blackwelder, com- 
missioner, from selling the lands deseribed in the complaint, under a 
judgment and deeree of the Superior Court of Cabarrus County, rei- 
dered at February Term, 1929, in an action between the plamntitts and 
the defendant, Walter J. Barnhardt. 

This action was begun on 31 January, 1931, and was heard pursuant 
to an order to show cause why a temporary restraining order dated 2 
February, 1931, should not be continued to the final hearme. 

From judgment dissolving the temporary restraining order, plumtiffs 
appealed to the Supreme Court. 


Agvmyfeld, Shervin & Barnhardt for plaintiffs, 
M.S. Williams und J. Lee Crowell for defendants, 


Per Coram. dn au action pending in the Supertor Court of Cabarrus 
County, at February Term, 1929, between the platutitfs in this action 
and the defendant, Walter J. Barnhardt, there was a final judgment, 
and a decree that the linds deseribed 1 a deed of trust exeeuted hy 
plaintiffs to secure their note held by the defendant, Walter J. Barn- 
hardt, be sold and that the proceeds of said sale be apphed as therein 
directed. B. W. Blackwelder was appointed in said decree as conmis- 
stoner to sell said lands. In accordance with certain provisions of said 
deercee, the said LB. W. Blackwelder, commissioner, on 1 January, 1931, 
advertised said lands for sale on 2 February, 1931. This action was 
begun on 31 January, 1931, to restrain the said commissioner from 
selling said lands in accordance with the decree rendered at February 
Term, 1929, of the.Superior Court of Cabarrus County. 

A. temporary restraining order signed on 2 February, 1931, was dis- 
solved at the hearing on 2 February, 1931. Plaintiffs excepted to the 
judgment dissolving the temporary restraining order and appealed to 
this Court. 

We find no error in the judgment dissolving the temporary restraiuing 
order, The fact that the defendant, W. J. Barnhardt is in possession 
of the lands deseribed mn the deed of trust, under a lease executed by 
the plaintiffs, is nmmaterial. No sale of said lands will be consunanated 
until same has been confirmed by the Superior Court. 

If plaintiffs are entitled to any relief on the facts alleged in their 
complaint, such relief may be had by an order in the action in which 
the deeree for the sale of their lands was rendered. It cannor be had 
in this action. The judgment is 


Affirmed, 
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STATE v. GIBSON; SECIIRIEST v. THOMASVILLE, 


STATE y. C. J. GIBSON. 
(Filed 8 January, 1932.) 


Husband and Wife A c—Misrepresentation of wife before ‘marriage that 
she was pregnant is no defense in prosecution for wilful abandon- 
ment. 


The false representations of the prosecutrix that she was pregnant 
before the marriage is no defense in a criminal action against the hus- 
band for wilful abandonment. 


Avrgan by defendant from Mcflroy, J. at May Term, 1931, of 
BencomBrE. No error. 


Attorney-General Brummill and Assistant .lttorney-General Seawell 
for the State. 
Thomas A. Curry for defendant. 


Per Curiam. The defendant was madicted for wilful abandoument of 
his wife. On appeal the chief contention was that the defendant’s con- 
sent to the marriage was procured by the false representation of the 
prosecutrix before the marriage that she was pregnant. It has been 
held that this is not a sufficient cause for the annulment oz the marriage 
(Bryant v. Bryant, 171 N. C., 746), and if not, it is obviously not a 
sufficient cause for collaterally assailing the validity of the marriage 
ina distinet proceeding. We have examined all the exceptions and find 
no error. 

No error. 


EK. A, SECHRIEST, EE. T. EVERHART, H. T. MANUEL, J. i. LOWTIN. 
LINDSAY LOFTIN, J. D. MORGAN, W. E. STINSON, MRS. J. A. LIN- 
THICUM, C. R. THOMAS, D. J. HUNDLEY, JOHN MANUEL, N. F. 
JORDAN, FLOYD SLACK, JOHN T. FOWLER, J. H. HARRISON, ROY 
H. GRUBB, FRANK HAGER, EE. G. BARLOW, THEODORE RIDGE, 
LEE TYSINGER, NUMA (JOHN) HINKLE, MRS. C. T. EVERHART, 
FRANK LANIER, M. K. HAMPTON, SINK & OWENS, anp T. H. 
SHIRLEY, v. THE CITY OF THOMASVILLE. 


(Filed 27 January, 1982.) 


1. Municipal Corporation G b——Assessment for widening: street beyond 

width of regular highway without petition of owners held invalid. 
Where, in constructing a highway through a city, the State Highway 
Commission contracts with the city to construct the tighway through 
the city with a width of five feet on each side in excess of the width 
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of the highway beyond the city limits, the town to pay the cost of the 
extra five feet on each side, and the city levies a special assessment 
against the abutting owners to pay for the additional five-foot strip 
without a petition of the owners: Held, the statute under which the con- 
tract was made, see, 3546(ff) N. C. Code of 1931 (Michie), applies only 
where the width of the strect and the regular highway are the same, 
and the assessment is invalid, the provisions of C. 8., 2707, requiring a 
petition of the majority of the abutting owners to be filed, not having 
been complhed with. 

2. Statutes B a—Statutes giving authority to take land or burden it 
with assessments should be strictly construed. 

The statute giving the State and municipal authorities the right and 

authority to take private Jands or burden it for public purposes should be 
strictly construed. 


APPEAL by detendaut from flarwood, Special Judge, at July Tern, 
1931, of Davipsonx. Athrmed. 

This 1s a civil action, upon an appeal of the defendant. There was 
vreated a special assessment district and an assessment was levied against 
plaintifis’ property pursuant to a contract entered into with the State 
Highway Commission by virtue of section 3846(4f), N. C. Code, 1931 
(Michie). From the judginent of the court below, declaring the creation 
of said assessincut district, and the levying of an assessment upon the 
lands of the plaintitfs, to be invalid and unenforceable, the defendant 
ippealed. 

The contract is as tollows: 

“This agreement, made and cntered into this 50 April, 1928, by and 
between tue North Carolina State Lhghway Comission, on the one 
part, and the town of Thomasville, in Davidson County, on the other 
part: 

Witnesseth, that whereas, State Elighway No. 10 passes through 
the town of Thomasville, and it has been found necessary to connect 
the State Highway System with the improved streets of said town; 
and whereas, the town of Thomasville desires that that portion of 
said State Ilighway within the town of Thomasville, from College 
Street north to the eity Himits be widened, straightened and improved, 
in accordance with plans prepared by and on file with the North Caro- 
lina State Highway Commission; 

Now, therefore, it is agreed that if the State Lliighway Commussion 
will eause to be constructed along the said street a pavement thirty 
feet in width, then the town of Thomasville, at its own expense, will 
‘ause to be laid, on either side of the said thirty foot strip of pavement, 
such additional pavement, including curb and gutter, with provisions 
for surface drainage, as will make the total paved width of said street, 


> 
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from curb to curb, 40 feet. Such additional pavement to be of the 
same kind and character as that provided by the State Faghway Com- 
Inission. 

It is understood and agreed that the town of ‘Thomasville shall cause 
to be laid, under said pavement, all necessary water, sewer, gas and 
ether pipe Ines, or conduits, together with all neeessary house or lot 
connections, to the curb line of said street, and that no part of the cost 
thereof shall be chargeable to or ageiust the State Highway Commus- 
sion and, as a further inducement to the State Lighway Commission 
to enter into this contract, the town of Thomasville agrees and binds 
itself to save the State Iighway Commission harmless from all costs 
that it may imeur by reason of the right of way of said Route 10, 
through the town of Thomasyille, and to provide for the prompt removal 
of any telephone or electric line poles or other obstructions that may be 
necessary for carrying out the said improvement. 

Provided, however, that, if the town of Thomasville shall be unable, 
prior to the time of the commencement of construction on this project, 
to give the State Lighway Commission satisfactory assurance of a right 
of way for that portion of the project between station 42 and the end 
of the project at College Street, where the plan proposed shows an 
encroachment upon the right otf way claimed by the Southern Railway 
Company, then, in that event, the State Highway Commission reserves 
the right to eliminate from this project all that portion of the pavement 
south of station 42, 

lt as further understood and agreed that if, prior to the comimence- 
iment of the construction of said work within the hmuts of the town of 
Thomasville, by the State Highway Commission, the town of Thomas- 
ville shall deposit with the State Highway Commission a sum of money 
which, in the opinion of the chairman of the State Highway Commis- 
sion, shall be sufficient to pay for that portion of the entire pavement of 
the street of a total width of 40 feet, which, under the terms of this 
agreement, 1s chargeable to the town of Thomasville, then and in that 
event, the State Highway Comunission will assume the supervision of 
and cause to be laid the entire pavement as hereinbefore provided. 

That, in view of the contents of this agrecinent and, in order to pro- 
vide the means for carrying the same into execution, the State Highway 
Comission, by virtue of section 16 of the State Highway Act, hereby 
orders the town of Thomasville to cause that portion of the streets of 
said town covered and embraced by State Highway No. 10, from College 
Strect north to the town limits of Thomasville, in accordance with the 
plan of improvement hereinbefore referred to, to be paved in accordance 
with this agreement, and the said street is hereby declared to be an as- 
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sessment district, in accordance with the provisions of section 16, of the 
State Iighway -\et. 

In witness whereof, the State Highway Coinmission has caused this 
vgreement to be signed by its chairman, attested by its assistant secre- 
tary, and its corporate seal affixed, and the town of Thomasville has 
caused this agrecment to be executed in its name, by its mayor, attested 
by its town clerk, and its corporate seal affixed. Executed in triplicate 
the day and year first above written.” 

The following judgment was rendered by the court below: “This 
cause coming on to be heard at the regular July Term, 1931. of the 
Superior Court of Davidson County before his Honor, John UW. Har- 
wood, judge presiding, and a jury, and the parties having expressly 
waived a jury trial and agreed upon the following as a statement of facts 
to be found by the court, and having agrecd that lis ILonor could render 
judgment upon the adinissions in the pleadings and the following agreed 
statement of facts, to wit: 

1. That the contract, copy of which has been introduced in evidence, 
was executed between the State Highway Coninission and the city of 
Thomasville. 

2, That the strect improvement described in this contract was doue 
by the State Highway Commission, and the additional pavement, ten 
feet in width, inside of the city of Thomasville, was paid for by the 
city of Thomasville. 

3. That the eity of Thomasville did not procure the right of way from 
the North Carolina Railroad Company on East Main Street and that 
this street was eliminated from the contract. 

4, That no petition of abutting property owners was filed, asking for 
assessment district to be made; but the city of Thomasville, relying 
upon the contract aud order of the State Highway Commission, declared 
assessment district and made advertisement thereof and assessment for 
the cost of said pavement against the plaintiffs in this action, in accord- 
anee with their respective frontages, upon the said improvement, all as 
set out in the pleadings. 

5. It is admitted that no condemnation proceedings was instituted 
by the town for the purpose of acquiring title to the lands upon which 
the said street improvement was made. 

6. It 1s admitted that the pavement of the State Highway outside 
of the city limits is only thirty feet, exclusive of dirt shoulders, and 
that the pavement of that portion inside the city limits involved in this 
controversy 1s 40 feet. 

7. That the condition of said streets is correctly shown on blue print 
introduced in evidence. 
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8. That ehapter 301, section 49, Private Laws 1915, is in full forec 
and effect as a part of charter of city of Thomasville. 

9. That said assessment and improvement is made under aud by 
virtue of section 3846(ff) of N.C. Code (Michie). 

10. That the city of Thomasville is and was at the time hereim re- 
ferred to in the pleadings a city of more than 3,000 inhabitants. 

11. That the State Highway No. 10 had previously been constructed 
by the State Highway Commission from the city of igh Port to 
College Street in the city of Thomasville a total width of thirty feet 
and eighteen feet thereof had been paved with concrete. 

12, That State Highway No. 10 follows Main Street from College 
Street westward and that there existed on this street a pavement varying 
in width from twenty-four to forty-six feet to the westward city limits. 
and that the State Highway No. 10 then continued in tae direction of 
Lexington over a thirty-foot road, cighteen fect of waieh had been 
paved. 

13, That simultaneous with the building of the street in controversy 
in this action the State Hlighway No. 10 from the city limits of Thomas- 
ville to the city limits of High Point was widened by the State Lhghway 
Commission to a pavement of thirty feet, with a five-foot dirt shoulder 
on cither side, aud that part of No. 10 extending from the eastern cor- 
porate limits of the city of Thomasville to the intersection of East 
Main Street was paved by the State Highway Commission under the 
terms of the contract between the State Highway Commission and the 
city of Thomasville, introduced in evidence, to a width of forty feet. 
and the eity of Thomasville thereupon paid to the State Thghway Com- 
mission the cost of ten feet of this pavement, five feet additional on 
each side of the forty-foot strip constituting the assessment district 
involved in this action. 

Now, therefore, his Honor being of the opinion that upon the ad- 
missions in the pleadings and the foregoing statement of facts the 
ussessment levied by the city of Thomasville, is invalid, the same is set 
aside, and declared null and void, and said eity of Thomasville is 
perpetually enjoined and restrained from collecting said assessment. 
The cost of this action to be taxed against the city of Thomasville.” 

The defendant excepted to the judgment as signed, assigned error and 
appealed to the Supreme Court. 


Walser d Walser for plaintiffs. 
Chas. Ross and H. R. Kyser for defendant, 


Crarkson, J. The sole question involved in this action: Is an assess- 
ment by a city against the abutting property owners on each side of the 
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street widened, improved or surfaced to extent of five feet extra under 
a contract with the State Highway Commission, by virtue of N. C. 
Code, 1931 (Michie), sec. 3846(ff), invalid on account of the five feet 
on each side of such street widened, improved or surfaced, within the 
corporate limits, not being uniform in width with the improved or 
surfaced portion of the State Highway outside of the corporate hmits: 
no petition for the extra five feet to be improved or surfaced having 
been obtained from the majority in number of the abutting property. 
owners, In accordance with C. &., chap. 56, Art. 9, see. 2707? Under 
the facts of this case, we think the assessment invalid. 

Section 3846(1), supra, is as follows: “When any portion of the 
State Highway System shall run through any city or town and it shall 
be found necessary to connect the State Highway System with improved 
streets of such city or town as may be designated as part of such 
system, the State Highway Commission shall build such connecting links. 
the same to be uniform in dimensions and materials with such State 
highway: Provided, however, that whenever any city or town may de- 
sire to widen its streets which may be traversed by the State Highway. 
the State Highway Commission may make such arrangements with said 
city or town in connection with the construction of said voad as, in is 
discretion, may seem wise and just under all the facts and circumstances 
in connection therewith: Provided further, that such city or town 
shall save the State HWighway Commission harmless from any claims for 
damage arising from the construction of said road through such city 
or town and including claims for right of way, change of grade line, and 
interference with public-service structures. And the State Highway 
Commission may require such city or town to cause to be laid out water. 
sewer, gas or other pipe lines or conduits together with all necessary 
house or lot connections or services to the curb line of such road or 
street to be constructed: Provided further, that whenever by agreement 
with the road-governing body of any city or town any street designated 
as @ part of the State Highway System shall be surfaced by order of 
the State Highway Commission at the expense, in whole or in part, of 
a city or town it shall be lawful for the qoverning body of such city or 
town to declare an assessment district as to the street to be improved. 
wilhout petition by the owners of property abutting thereon, and the 
eost thereof, exclusive of so much of the cost as 1s incurred at strect 
intersections and the share of railroads or street railways whose tracks 
are laid in said street which shall be assessed under their franchise. 
shall be specially assessed upon the lots or pareels of lands abutting 
directly on the improvements, according to the extent of their respective 
frontage thereon by an equal rate per foot of such frontage.” (Italics 
ours. ) | 
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In Shute v. Monroe, 187 N. C., at p. 686, we said: “We think C. S.. 
18, Art. 9, and the State Tlighway Act are in pari materia, and ave to 
he construed together.” 

fn analyzing the statute: We think if means that the street which 
ix the conneeting link through the city or town, that is to be improved 
or surfaced, shall be wniform in dimensions and materials with the 
paved portion of the highway outside of the city or fown. That if the 
city or town desires to widen the street, that is the highway lick, 
running through the city or town, the State Highway Commission and 
the eity or town can agree as to the construetion, mt its discretion, as 
What may scem wise and just. Tt ean be readily seen that it would be 
for the best interest of both city or town and the State Highway Com- 
uussion, that when it is improving or surfacing the connecting lik, of 
uniform dimensions and materials, that it should do the entire cou- 
struction, the additional five feet on each side, as wes done in the 
present case. That the link or street to be so improved or surfaced, 
the governing body of the city or town can declare it an assessment 
distriet without petition by the owners of the property abutting thereon, 
but this apples ouly to the width of the unproved or surfaced portion 
of the State highway going through the city or tow 1 of the saine 
width as the State Lighway, outside of the corporate limits. The extra 
foet, as in this case, five feet on each side of the Inghway through the 
city or town to be mmproved or surfaced, would require a petition from 
the majority in number of the abutting owners in accordc nee with CLS. 
chap. 56, Art. 9, see, 2707, 

The State Highway Act, chap. 2, Pubhe Laws 1921, sec. 16, was fully 
considered in Shule v. Monroe, supra. The question presented in this 
euse, was not presented in that one. The above section 16 was changed— 
Publie Laws 1923, chap. 160, see. 4: “That section sixteen be anended 
by striking out all of said section and inserting in lew thereof the 
following.” The new section 1s the same as that quoted in this opinion, 
supra, 3846 (CH). 

Plaintiffs, in contesting this matter, pursued the statutory remedy, 
Jones ve. Durham, 197 N. C., at p. 133. 

In Charlotte v. Brown, 165 N, C., 435, it is held: Where a muniei- 
pality levies a special tax for street improvements upon the laud of an 
abutting owner in excess of that allowed by a statute applicable, the 
excess is a mulity and may be enjoined; and where the limitation pre- 
seribed is a certain per cent of the taxable value of the property, that 
valuation must control, whether the property les upon one or several 
streets. Winston-Nalem v. Coble, 192 N. C., 776; Winston-Salem v. 
Ashby, 194. N. C., 388. Flowers ve Charlotte, 195 N. C., 599. In the 
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ubove cases the matter was jurisdictional and the proceeding void and 
the remedy by injunction permissible. Jones v. Durham, supra, at yp. 
152. 

N.C. Code, 1931 (Michie), sec. 3671, is as follows: “The highways 
in any county, township, or road district constructed or improved under 
this article shall have a right of way of not less than forty feet, except 
where the road authorities or State Highway Commission deem it iimn- 
practicable to acquire such width, and in such cases the width shall be 
us determined by said authorities. The aligument of the road shall 
be as straight as practicable and with no grade over four and one-half 
per cent, except as such grade is considered impracticable.” See /igh- 
way Commission v. Loung, 200 N. C., 603. 

We do not think this section cited by defendant applicable to this 
case. We are not concerned with the width of the street, forty fect, 
but with the payment for the improvement and surfacing of the extra 
five feet on each side of the thirty feet improved or surfaced highway, 
through defendant city, that is uniform in width and material with the 
improved or surfaced portion of the highway outside of the corporate 
limits. There is no trouble about the State Highway Commission's right 
to condemn the land. N. C. Code, 1931 (Michie), 8846(bb); Long vr. 
PRandleman, 199 N. C., 344. 

It is not a question that “North Carolina Main Street” No. 10. of 
500 uules, from Beaufort to Murphy, and the Tennessee line, cannot 
be widened to forty feet, within the corporate limits of any city or 
town the highway traverses. See Highway Commission v. Loung, supra. 
This can be done, and the statute gives the authority, but who shall 
pay for the hardsurfacing of same is the controlling question. In the 
present case it was paved the entire forty fect, but without statutory 
authority as to the extra five feet on cither side—therefore, the paving 
of the extra five feet, on either side, 1s invalid, null and void. The 
statutes giving the road-governing bodies and others the right and 
authority to take private land, or burden it for public purpose. should 
be carefully followed. Such acts are strictly construed. 

“Remove not the ancient landmark, which thy fathers have set.” 
Proy, 22:28. 

For the reasons given, the judgment of the court below is 

Affirmed. 
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1. Appeal and Error K c-——Decision of Court on former appeal is the law 


of the case upon subsequent trial and appeal. 

Where upon a former appeal to the Supreme Cvurt it is decided that 
the plaintiff's cause of auction is not barred by a judgment as of nonsuit, 
formerly rendered in an action between the same parties, because the 
allegations and evidence in the second action were not substantially 
identical, upon a subsequent trial and appeal the decision of the court 
that the plaintiff was not barred by the judgment as of nonsuit is the 
liuw of the case, and the question will not again be considered. 


2, Brokers E d—Evidence held competent on question of arbitrariness of 


retusal to sell in action by broker to recover commissions, 

In an action on a contract providing for a division of profits from the 
sule of land owned by the defendant if the plaintiff saould procure a 
purchaser at a satisfactory price within a certain time, testimony of pro- 
posed purchasers procured by the plaintiff that they were ready, able and 
willing to perform their offer of purchase within the time specified is 
competent upon the question of the defendant’s arbitrariness in refusing 
to sell. 


3. Trial FF a—Where issues present all issuable matters to the jury they 


are sufficient. 

Error will net be found on appeal to issues submitted to the jury by 
the trial court when they present to the jury proper inyuiries as to all 
the essential or determinative matters in dispute, und where a party con- 
tends that the issues submitted were improper he should tender other 
issues for the consideration of the trial court. 


4. Contracts B a~-Contract will be construed as a whole to effectuate the 


intent of the parties. 
The entire written contract will be construed as to its related terimps 
und expressions so as to effectuate the intent of the parties. 


5. Appeal and Error J e—Admission of evidence will not be held for 


error where substantially same evidence is admitted without objec- 
tion. 

A party to an action who objects to the admission of certain evidence 
may not maintain his exception on appeal when evidence substantially the 
same has later been introduced on the trial without objaction. 


6. Brokers E d—Testimony of value of land held competent on ques- 


tion of arbitrariness in refusal to sell upon broker’s obtaining pur- 
chaser. 

Where it is material upon the trial as to whether a purchaser of lands 
procured by the plaintiff under his contract with the defendant, offered 
u reasonable price for the focus in quo, it is competent for a witness 
having experience and observation to testify to the value of the land at 
the time of the offer to buy, the probative force of the testimony being 
for the jury. 
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7. Brokers D b—Where owner arbitrarily refuses reasonable offer ob- 
tained by broker under contract, the broker may recover his com- 
missions, 


Where the plaintiff and defendant have entered into a written contract 
for the division of profits from the sale of land owned by the defendant 
if the plaintiff should procure a purchaser at a reasonable price, the 
reasonableness of the price is not one to be arbitrarily determined by the 
defendant, and where there is evidence tending to show that the plaintiff 
had procured a purchaser ready, able and willing to pay a reasonable 
price, the reasonableness of the price offered is to be determined by the 
jury under proper instructions from the court, and the plaintiff may 
recover his commissions if the defendant arbitrarily refused to accept 
the offers procured. 


CONNOR, J., dissents. 


AppeaL by defendant from /larding, J., and a jury, at June Term, 
1931, of BueNcomser. -No error. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Did the plaintiff and defendant enter into the contract as alleged 
in the complaint? Answer: Yes. 

2. Did the plaintiff procure a purchaser for the whole of said tract 
of land during the period of one year from the date of said contract, 
who was ready, able and willing to purchase said lands at the price and 
under the terms of said contract, as alleged? Answer: Yes. 

3. Did the defendant fraudulently or arbitrarily refuse to accept satd 
offer of sale and thereby breach said contract, as alleged in the com- 
plaint? Answer: Yes. 

4. What damages, if any, 1s plaintiff entitled to recover? Answer: 
$10,000.” 

Judgment was rendered in the court below on the verdict. Defendant 
nade numerous exceptions and assignments of error and appealed to 
the Supreme Court. 


Ellis C. Jones and A. Y. Arledge for plaintiff. 
Alfred S. Barnard for defendant. 


Crarkson, J. This action grows out of the following contract between 
plaintiff and defendant: “Asheville, N. C., 14 April, 1925. This form 
of contract by and between Gay Green, party of the first part, and 
I. B. Ingle, party of the second part. The party of the first part 
purchased the T. L. Johnson farm containing 150 acres for $16,000, 
through the party of the second part with the understanding that both 
parties hereto are to share all profits equally above the purchase price 
of $16,000, and each party is to bear equally in all expenses of handling 


118 IN THE SUPREME COURT. | 202 
INGLE t. GREEN, 


and selling said farm. Provided a satisfactory sale can be made within 
twelve months from date. Gay Green, F. B. Ingle.” 

In Ingle v. Green, 196 N. C., at p. 382, after setting forth the above 
contract, We find: “The proviso, or last sentence, in this contract was 
inserted by the defendant in his own handwriting. It is conceded that 
no sale was made within the life of the contract, though plaintiff 
alleges he produced purchasers ready, able and willing to buy before the 
expiration of the twelve months’ period. But none of the offers was 
sutisfactory to the defendant. There is no allegation that defendant acted 
fraudulently or arbitrarily in refusing to sell. . . . The record fails 
to disclose any ground upon which plaintiff is entitled to recover against 
the defendant in the present action.” 

In Ingle vu. Green, 199 N. C., 149, it is held: Where an action upon 
a contract for the sale of defendant’s lands by the plaintiff and the 
division of the profits therefrom, is nonsuited because the evidence of 
fraud or arbitrariness on the part of the defendant, in accordance with 
the contract, were not supported by allegations the judgment of nonsuit 
will not operate as a bar to a subsequent action brought within the 
statutory period on the same cause of action where the allegations are 
not substantially identical with those of the first, but the deficiency in 
the allegations of the first action are supphed therein and evidence iutro- 
duced to support them; the doctrine of res judicata does not apply. 

The case was tried in the court below before a jury, with the result 
of a verdict for plaintiff. This appeal is from that verdict. 

One of the questions presented by defendant was: “Did the court err 
in overruling defendant’s motion for a judgment of nonsuit made at the 
close of the plaintiff’s evidence, and renewed at the close of all the 
evidence (C. S. 567), upon the ground that there was not sufficient 
evidence to be submitted to the jury, and upon the further ground that 
the judgment rendered by the Superior Court of Henderson County in a 
suit between the same parties on the same contract wes a bar to the 
prosecution of this action?” We think the motions above, for judgment 
in case of nonsuit, properly overruled. There was sufficient evidence to 
be submitted to the jury and the plea of res judicata not applicable. 

In this ease, 199 N. C., at p. 152, the defendant pleaded res judicata. 
This Court said, at p. 153; “The defendant set up the plea of res 
judicata. We think the nonsuit should not have been granted by the 
court below, and there was sufficient evidence to be submitted to the 
jury, and the principle of res judicata is not applicable.” 

This matter is again ‘boldly asserted and plausibly maintained” by 
defendant’s able counsel. The argument is persuasive, but not convinc- 
ing. We see no injustice done. Our former opinion must stand. This 
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Court does not make contracts, we construe them. The defendant entered 
into the contract with plaintiff, and, by the finding of the jury, fraudu- 
Jently or arbitrarily, breached it. We think there was plenary evidence 
to sustain the jury’s finding—a part is hereafter set forth. 

We again repeat: “A decision by the Supreme Court on a prior appeal 
constitutes the law of the case, both im subsequent proceedings in the 
trial court and on a subsequent appeal.” J/farrington v. Rawls, 136 
N.C., 65; Strunks v. A. f., 188 N. C., at p. 568; Jloses v. Morganton. 
195 N.C. at p. 101; Ingle v. Green, 199 N. C., at p. 154; Jessup v. 
Naton, 199 N.C... 125-65 Fuquay. heh. 201 N.C, 5 fo. 

The defendant tendered no issues, but contends that the issues sub- 
mitted by the court below were not such as were raised by the pleadings 
and sufficient to settle the rights of the parties. We cannot so hold. It 
has been Jong settled in this jurisdiction that “issues are sufficient when 
they present to the jury proper inquiries as to all the essential matters 
or deterniinative facts in dispute.” Mann v. Archbell, 186 N. C., at p. 
i4. “If the defendant did not consider the issues submitted to the court 
proper and relevant, it was his duty to tender other issues and having 
failed to do so he cannot now complain.” Greene v. Bechtel, 193 N. C., 
at p. 99. 

In construing a contract “The intent of the parties is arrived at by 
taking into consideration all the paper-writings relating to the con- 
troversy,” ete. Peeler v. Peeler, post, 128. 

We think the contract signed 14 March, 1925, “purchasing 189 acres 
of land more or less,” signed by J. R. Reid, T. L. Johnson and M. E. 
Johnson, and assigned by J. R. Reid, competent and material to the 
controversy. The assignment is as follows: ‘I hereby transfer all my 
right, title and interest to Gay Green and F. B. Ingle.” Some of the 
evidence bearing.on the controversy, is as follows: 

George M. Burns, testified, in part: “know Mr. Ingle and also know 
Gay Green. I visited the Tom Johnson farm in 1925. Mr. Ingle carried 
me there in view of buying it. I looked at it. I made an offer on it. 

The second was $300 an acre. The terms of that were that the 
payments were to be made one-third cash, balance 1, 2 and 3 years 
secured by deed of trust on the property. . . . Q. At that time state 
whether or not you were ready, able and willing to comply with the 
terms of your offer, if it had been accepted? A. At that time I was 
ready, able and willing to comply with the terms of my offer, if it had 
been accepted.” 

This and similar evidence from the plaintifi’s witnesses, Revis and 
Outlaw, was objected to and assigned as error. We think the evidence 
competent. One of the elements essential to the plaintiff’s right of 
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recovery, was that he had found and submitted purchasers who were 
ready, able and wilhng to buy at the prices and upon the terms shown 
in evidence, which were alleged to have been satisfactory in fact. In 
order to show the ability, willingness and readiness to buy, these wit- 
nesses were asked specific questions to that end, all of whom testified 
that they were, at the time they made their offers, ready, able and will- 
ing to buy. These partics actually made the offers, there is nothing 
Imaginative, conjectural or speculative about the evidence, There is no 
better way to prove one’s readiness, ability and willinguess to carry out 
it transaction than to put the party on the witness stand who offered to 
do it, and let him testify in regard to the matter. 

The witness, George M. Burns, further testified: “To the best of my 
recollection that was between the 5th and 15th of July, when I talked 
to Mr. Ingle about it, in the year 1925. I saw Mr. Green after that and 
had a conyersation with him. I met Mr. Green one night in the old 
Langren Hotel. We had a conversation in regard to the piece of prop- 
erty. I met him there and made the same offer there that I had made 
to Mr. Ingle and he wouldn’t accept it at all, wouldn’t consider it. He 
didu’t come out and say specifically why, but intimated in (witness 
stopped by objection of defendant). I don’t remember the conversation 
just as it took place at that time, but he refused the offer I made him 
on the terms and also the price and said it was a very valuable piece of 
property and he could realize more out of it in the future.” 

We do not think the authorities cited by defendant applicable under 
the facts and circumstances of this case. This kind of evidence was 
later unobjected to by defendant, as shown by the evidence of Mary 
W. T. Connally, who testified, in part: “I know F. B. Inge, have known 
him ten years, since 1919. Know the property in Henderson County 
known as the T. L. Johnson farm, on Mills River, very well. Mr. Ingle 
took me out there to look at it when I was thinking of buying land. 
He first took me in the early summer 1925, to look at this land; I was 
interested in purchasing land in that community; I did own other land 
in that community; I should say Mr. Ingle took me three or four times 
to this property; I considered purchasing 1t and made Mr. Ingle an 
offer for the land. My offer was for the purchase of the entire Johnson 
farm. I made him an offer of $300 an acre, one-third cash and the bal- 
ance in one and two years. In reply to my offer Mr. Ingle said that Mr. 
Green would not accept it. . . . I most certainly was ready, able 
and willing to have comphed with the terms of my offer, if it had been 
accepted by Mr. Green. You might ask the Central Bank what I was 
worth financially at that time. Certainly more than enough to have 
bought not only Mr. Green’s one piece of property but several others. 
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I made this offer for the land through Mr. Ingle in the carly summer of 
1925. I subsequently bought other farm lands in Mills River seetion and 
Black Mountain.” 

In Ledford v. Iwmber Co., 183 N. C., at p. 616, the following is stated 
to be the law: “To like effect are the decisions in Smith v. Moore, 
149 N. C., 185, and Blake v. Broughton, 107 N. C., 220, where it was 
held that the admission of improper evidence was harmless when it 
appeared that the fact thereby sought to be shown was otherwise fully 
and properly established.” Tyler v. Howell, 192 N. C., at p. 487. 

W. Frank Cathey, testified in part: “It was in May or June, some- 
time, in 1925, that was the year he bought it. Mr. Green said that he 
didn’t care to sell it right then, for a year or two, might want to build 
on it a little later. He was talking to Mr. Johnson, Tom Johnson. Mr. 
Johnson was talking about wanting to buy a little tract back to build 
« home on it was how I come to hear the conversation.” 

Thos. L. Johnson, testified in part: “Mr. Green made a statement 
to me about building on it, said he was very fond of his mother, which 
most people ought to be, he said, ‘She is very much impressed with 
this place up here and likes it, and I want to build her a fine house, 
brick veneer. I want to give her a good place and everything I can as 
long as she lives” That was his idea. That was in May, I sold in 
April, 1925, this was in May that Mr. Green said that. It was the same 
year he bought the land 25 May, 1925.” 

S. D. Hall, testified in part: “Q. What is your opinion as to the 
reasonable inarket value of the Tom Johnson farm in the year from 
14 April, 1925, to 14 April, 1926? A. I think around $200 an acre would 
be the fair value of it.” Defendant objected and assigned error to the 
above question. It was competent under the contract and on the issues 
submitted. It was some evidence, the probative force was for the jury. 

The defendant denied the material evidence of plaintiff. On cross- 
examination, he testified, in part: “Q. You were expecting to make a 
good profit? A. Yes, I wanted some, at least more than I gave for It. 
Q. And you would have been satisfied with any reasonable profit? A. 
Yes. Q. If he had brought a valid offer for $40,000 for the farm, or 
$300 au acre, you would have thought that a very satisfactory profit ? 
A. Yes. Q. That was what you intended when you wrote in the contract 
‘provided a satisfactory sale can be made within 12 months from date?’ 
A. Yes.” 

Plaintiff testified in part, unobjected to: “Yes, Mr. Green and I 
discussed it as to why it was being bought. I told him that we could 
get the option for $1,500. The land cost $15,000 and he said he would 
pay $16,000 and I would pay $500. Mr. Green said ‘We will buy it at 
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that price and make some money on it.” That was the purpose of buying 
it, to resell again and make some money on it, I was to resell it. He 
said, ‘TE will pay in $16,000 and you pay $500 and we will go fifty-fifty 
over and above $16,000 and half the expense of selling and operating 
it will be deducted, and you go ahead and work on it and find purchasers 
to buy it, and we will sell it for a profit’ ” 

The court below charged the jury as follows: “Tle did not have the 
legal title but his right was based upon his procuring a purchaser who 
was ready, able and willing to buy, and would buy, at a price that was 
satisfactory to himself and the defendant, and it was the duty of the 
defendant under that contract when within a year the plaintiff produced 
such purchaser who was ready, able and willing to buy and would buy. 
if the defendant would accept the proposition and make a deed if the 
price was satisfactory—-it was the duty of the defendant under his 
contract to accept and make conveyance and when expenses and purchase 
price of $16,000 was deducted, if there was any profit, to divide it equally 
between plaintiff and defendant, whatever that was. He has the right to 
refuse to do so, however, that is he had the right to fix a satisfactory 
price in his own mind provided he did so honestly with the bona fide 
intent to carry out the contract. Tf he formed and fixed in his mind 
when this contract was signed that he would not accept any price how- 
ever satisfactory it might be otherwise for the reason that if he just 
refused to accept anything that was offered until the year expired, then 
he could come out and take up the proposition he made, or any other 
proposition that he could receive, whether it was moze or less, and 
retain all the profits himself—if he refused to accept for that purpose 
the court charges you that would be a dishonest purpose, that would be 
a fraudulent purpose, it would be an arbitrary purpose.” 

The defendant duly excepted and assigned error to the above portions 
of the charge. We think the charge correct, under the facts of this case. 

In Crowell v. Parker, 171 N. C., at p. 896, the law is thus stated: 
“But it must be borne in mind that if an agent, who is employed to 
sell real estate, finds a purchaser who is ready, able and willing to pur- 
chase it on the authorized terms, his right to commissions will not be 
impaired by the default of his principal in refusing to consummate the 
sale. The seller cannot complain if he is made to pay commissions be- 
cause, by his own fault, he has lost a bargain upon his own terms, 
Parker v. Walker, 86 Tenn., at p. 569, where it is said: ‘To procure 
a purchaser of real estate not only implies that the purchaser shall 
be one able to comply, but the further idea, that the seller and the 
purchaser must be bound to each other in a valid contract. To this we 
must agree. An oral agreement upon the part of the purchaser would 
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not be a valid agreement; and if he refused to complete the sale after 
such oral agreement, without fault upon the part of the seller, the obli- 
gation of the broker would not be fulfilled, and he could not recover his 
commissions. If, on the other hand, the purchaser was not only able, but 
willing, to complete the sale, and the vendor then refused to sell, or is 
unable to fulfil the terms upon his part or make a good title, or the 
trade falls through for any other default, upon the part of the seller, 
the commissions are nevertheless earned,’ ” citing numerous authorities, 

Isy the former appeal, it has been established as the law in this action 
that if the plaintiff acted “fraudulently or arbitrarily” in refusing to 
sell upon tender to him by the plaintiff of a sale that in fact was “satis- 
fuctory,” then the plaintiff is entitled to recover. 

The jury has found, on competent evidence, the issues against defend- 
ant, this is for them to determine and not us. We have heard the argu- 
ment of counsel, read the record and briefs and examined the exceptions 
and assignments of error made by defendant in this action with eare, 
and can find no prejudicial or reversible error. 

No error. 


Connor, J., dissents. 


CORA MAY PEELER y. B. M. PERLER ano CORA MAY PEELER, ror THE 
UsE AND BENEFIT OF HER Two CHILDREN, BURTON PEELER, Ja., anp 
GRADY LEE PEELER, v. B. M. PEELIER anp P. A. D. PEELER. 


(Filed 27 January, 1982.) 


1. Husband and Wife C c—Rules for construction of bonds given to insure 
faithful performance of deeds of separation. 


In construing a bond given to insure the faithful performance of a 
deed of separation, executed in accordance with a judgment of the court, 
the intent of the partics must be arrived at by taking into consideration 
all the paper-writings relating to the controversy, the condition of the 
parties and the purpose of the bond, the family relationships and the 
circumstances existing at the time of its execution. 


=. Same—Surety on bond for faithful performance of deed of separation 
could not be discharged by paying penal amount into court. 


Where in an action by a wife against her husband a judgment has 
been entered requiring the defendant to pay the plaintiff a certain sum 
each month for a stated period, and in accordance with the judgment 
a deed of separation is executed to carry into effect the provisions of 
the judgment, the deed of separation providing that a bond should be 
executed which should be responsible “for each and every payment until 
the conditions of the judgment have been fully complied with,” and a 
bond in accordance therewith is executed in a certain penal sum, and 
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is conditioned upon the principal’s performance of the provisions of the 
judgment: Held, by interpretation of all the relative papers the penalty 
of the bond is not the limit of liability thereon, it being collateral to the 
purpose of the bond and inserted merely for security, and a judgment 
that the surety should be discharged upon payment irto court of the 
penal sum of the bond is erroneous. 


Appear by plaintiff from Moore, J., at May Term, 1931, of Rowan. 
Reversed. 

This is an action primarily, to recover for certain periodical amounts, 
due under a deed of separation, etc., judgment of the Superior Court 
of Rowan County, for the support of two minor children of Cora May 
Peeler and B. M. Peeler. The defendant P. A. D. Peeler, the grand- 
father, being on the bond. The: amounts claimed are trom 1 August, 
1930, 

The court consolidated the two actions mentioned above. The judg- 
ment of the court below, in part, is as follows: “The court is of the 
opinion that the bond or instrument executed by the defendant, B. M. 
Pecler, and his surety, P. A. D. Peeler, is a penal bond, and that no 
ereater sum than $300 can be recovered on it against the surety, and 
that if he pays, or causes to be paid, into court for the use and benefit 
of the plaintiff, the sum of $300 to cover all back installments up to 
1 June, 1931, he shall then be released and discharged of future or 
further liability by reason of the execution of said instrument by him. 
even though B. M. Peeler should default in the future,” ete. Plaintiff 
moved to strike from said judgment that part which holds that P. A. D. 
Peeler is not liable for any greater sum than $300, and also excepted 
to the judgment as signed. On the exceptions plaintiff assigned error 
and appealed to the Supreme Court. 

The necessary facts will be set forth in the opinion. 


Charles Price and R. Lee Wright for plaintiff. 
L. A. Swicegood for defendants. 


Crarxson, J. The principal question involved on this appeal is 
whether P. A. D. Peeler is released by paying into court the sum of 
$300. We think not. 

The intent of the parties is arrived at by taking into consideration 
all the paper-writings relating to the controversy, the condition of the 
parties and the purpose for which they were entered into. The setting 
surrounding the parties when the paper-writings were signed, the family 
relationship, the purpose of the entire paper-writings on the subject, 
must all be considered in arriving at the intent. In re Westfeldt, 188 
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N.-C., 711; Brown v. Brown, 195 N. C., 815; Ellington v. Trust Co., 
196 N. C., 755; Myers v. Barnkardt, anfe, 49. Unfortunately, the 
plaintiff, Cora May Peeler, and the defendant, B. M. Peeler, who were 
man and wife, could not get along together. Born of the wedlock were 
two children, Burton Peeler, Jr., and Grady Lee Peeler. On 23 Novem- 
ber, 1929, the said Cora May Peeler and B. M. Peeler executed, accord- 
ing to law, a deed of separation between them. -clrchbell rv. Archbell. 
158 N. C., 408. 

In Taylor v. Taylor, 197 N. C., at p. 201, speaking to the subject: 
“On the ground of public pohey, deeds of separation are not favored 
by the law, but under certain circumstances they are recognized by 
certain statutes, when signed in conformity thereto, C. S., 2515, 2516, 
2529.” 

In the Superior Court of Rowan County, at November Term, 1929, 
a judgment was rendered in the action for Cora May Peeler against 
B, M. Pecler, requiring the defendant B. M. Pecler to pay plaintiff a 
certain sum each month for a stated period, to support and maintain 
her two children. The deed of separation between the parties, executed 
23 November, 1929, in part, is as follows: “It is the purpose of this 
deed of separation to carry into effect all the provisions and stipulations 
set forth in the judgment of the court, and the defendant to pay to the 
clerk of the court of Rowan County the sum of $30.00 per month for 
the use and benefit of the two minor children until the oldest one be- 
comes 18 years of age, and then thereafter the sum of $15.00 per month 
until the youngest child becomes 18 years of age, and when both childre: 
become 18 years of age, then the monthly allowance shall cease, but 
until the oldest one becomes 18 years of age, he shall pay $30.00 per 
month, and then thereafter $15.00 per month, which said amounts shall 
be paid to the clerk of the Superior Court of Rowan County on the 
first of each and every month during said period, the first payment 
to be made on 1 December, 1929, and then on the first of each and 
every month thereafter, cea to the judginent of the court. 

And it further having been agreed that B. M. Peeler execute a good oan 
sufficient bond in the sum of $300, payable to Cora May Peeler for the 
use and benefit of her two children, for the faithful performance of the 
monthly allowance as set forth in the judgment of that court, and 
said bond having been executed and accepted. . . . That Cora Mav 
Peeler have the absolute control, custody and supervision of her two 
children: Burton Peeler, Jr., and Grady Lee Peeler, and that B. M. 
Peeler pay to the clerk of the Superior Court of Rowan County the 
sum of $30.00 per month, payable on the first of cach and every month 
thereafter until Burton Peeler, Jr., becomes 18 years of age, and then 
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thereafter the sum of $15.00 per month until Grady Lee Peeler becomes 
iN years of age, as provided by the judgment of the court; and the said 
bond shall be responsible for each and every payment until the condi- 
tions of the judgment of the court have been fully complied with.” 

The bond of defendants, D. M. and P. A. D. Peeler, recites “Whereas 
B. M. Peeler was adjudged to perform certain conditions as set forth im 
a judgment rendered at November Term, 1929,” ete. . . . “Whereas, 
the undersigned principal and surety bind themselves, their heirs, execu- 
tors, administrators and assigns firmly by these presents to make said 
payments and to execute a bond in the sum of three hundred ($3800) 
dollars, fo guarantee the fucthful performance of the sume; Now, there- 
fore, we, B. M. Peeler, as principal, and P. AA. D. Peeler, as surety, 
acknowledge ourselyes justly indebted to Cora May Peeler in the sum 
of $300, lawful money of the United States. The condition of the above 
vbligation is such that if B. M. Peeler shall pay to the clerk of Rowan 
County, to be delivered by him to the plaintiff, Cora May Peeler, the 
sum of $30.00 per month for the use and benefit of her two children, 
Burton Peeler, Jr., and Grady Lee Peeler, children of B. M. Peeler and 
Cora May Peeler, that is $15.00 each per month until Burton Peeler, 
Jr., becomes 18 years of age, and after Burton Peeler, Jr., becomes 15 
years old, $15.00 per mouth until Grady Lee Pecler becomes 18 years 
old, Grady Lee Pecler now being 6 years old, and shall make said pay- 
ments on the first of each and every month as set forth in the judgment 
of the court, the first on 1 December, 1929, and fully carry out the 
provisions of said judgment, then this obligation shall be void and of 
no effect: otherwise to remain in full force and effect.” 

In S.v. Bell, 184 N. C., 701, it is held: Within the intent and mean- 
ing of C. S., 4447, the wilful abandonment by the father of his children 
of the marriage, until the youngest living child shall arrive at the age 
of 18 years, is made a separate offense of ke degree with that of his 
wilful abandonment of his wife; and his duty to the children is not 
lessened by the fact that a decree of absolute divorcement has been ob- 
tained, the obligation to support his own children continuing after the 
marriage relation between him and his wife has been severed by the 
law. S. v. Faulkner, 185 N. C., 685; 8. v. ffooker, 186 N. C., 761; 
Jeffreys v. Hocutt, 195 N. C., at p. 348-4. 

Defendant B. M. Peeler was bound under the facts of record to sup- 
port his two children or was guilty of a misdemeanor. C. S., 4447. 

The judgment of Cora May Peeler v. 3. M. Peeler, rendered at No- 
vember Term, 1929, in part, is as follows: “The court finds as a fact 
upon the complaint and affidavits of the plaintiff that the defendant wil- 
fully failed to provide the plaintiff and the two childrer. by the marriage 
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with necessary or adequate subsistence according to his means and sta- 
tion in life. . . . That a deed of separation be executed between 
plaintiff and the defendant, which shall not affect or impair the obliga- 
tions of the defendant as stated above; . . . and the court finding 
as a fact that the foregoing agreement of the defendant is fair and 
reasonable under the circumstances, and that the same should become 
wu part of the judgment of this court based upon the facts found by the 
court. . . . That plaintiff have the custody, control and supervision 
of the two children: Burton Peeler, Jr., age about 12, and Grady Lee 
Peeler, age 6. That the defendant pay to the clerk of the court and by 
him to the plaintiff for the use and benefit of said children, the sun 
of $30.00 per month, until Burton Pecler, Jr., becomes 18 years of age. 
and thereafter $15.00 per month until the youngest child becomes 18 
years of age, as now provided by law; and that the payments be made 
monthly, the first on 1 December, 1929, and then on the first of each 
and cvery month thereafter,” 

The deed of separation, which is made a part of the judgment, pro- 
vides that the above monthly sums be paid, and further: “That B. M. 
Pecler execute a good and sufficient bond in the sum of #300, payable 
to Cora May Pecler for the use and benefit of her two children, for the 
faithful performance of the monthly allowance as set forth in the judg- 
ment of the court.” | 

B. M. Peeler was bound to pay each month the amounts above set 
forth to support his children, and was required to give $300 bond “for 
the faithful performance of the monthly allowance, as set forth in the 
judgment of the court.” The bond was given and the father and P. A. D. 
Peeler, the grandfather, signed the same as above set forth, and the 
condition of the obligation is that B. M. Peeler shall pay the amounts 
agrecd upon before mentioned, each mouth beginning 1 December, 1929, 
“and fully carry out the provisions of said judgment then this obligation 
shall be void and of no effect, otherwise to remain in full force and 
effect.” B. M. Peeler, the father, and P. A. D. Peeler the grandfather. 
are lable for the payment on the first of each month, commencing | 
December, 1929, of the amounts agreed upon until each child becomes 
18 years of age. 

The record indicates that payments have been made from 1 December, 
1929, to 1 August, 1930. The judgment, deed of separation, and bond, 
are all inter-related and must be construed together. 

We have a decision, fully supported by authorities in this State, to 
sustain the position that the bond of P. A. D. Peeler by the payment 
of $300, as held by the court below, is not released. In Rhyne v. Rhyne. 
151 N. C., 400, the material part of the bond necessary to be construed, 
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is as follows: “IT, Wm. H. Rhyne, am held and firmly bound unto James 
R. Rhyne in the sum of $1,000,” etc. The condition was that said Win. IT. 
Rhyne “shall and will, at his and their own proper costs and charges, 
maintain and keep the said James R. Rhyne for and during his natural 
life, with good and sufficient meat, drink, apparel, washing and lodging,” 
ete. James R. Rhyne was an imbecile. In this action for « breach of the 
bond, the jury awarded $775, on appeal to this Court no error was 
found. The case came to this Court again, Rhyne v. Rhyne, 160 N. C., 
559. In this latter case the jury awarded $400 for the breach of the 
bond, and the court below rendered judgment for $225, the judgment 
in the two cases amounting to $1,000, the sum set forta in the bond. 
This Court found error. At p. 562, it is said: “Both the actions brought 
by plaintiff are upon the contract to seeure the performance of which 
the bond was given, and the plaintiff is not limited in his recoveries to 
the penalty named in the instrument. Let judgment be entered in the 
Superior Court for the sum of $400, the sum assessed by <he jury.” .And 
at p. 560: “The sum of $1,000, inserted in the bond to secure the per- 
formance by defendant of his agreement, was intended neither as a 
penalty nor as liquidated damages. It is generally held that where the 
stipulated sun is wholly collateral to the object of the contract, being 
-yvidently inserted merely as security for performance, it will not be 
allowed as liquidated damages or as a penalty beyond which recovery 
canmot be had. Relinson v. Catheart. 2 Cr. C. C., 590; Lechards v. 
Kdick, 17 Barb. N. Y., 260; 1 Sedgewick on Damages, sec. 410, and 
eises elted.” 

In Wilkes ve. Bierne, 68 W. Va., at p. 85 (69 S. E., 866), we find 
the following: “The sum stipulated is one collateral to the object of the 
contract. That object is support and maintenance. Mcst evidently the 
xtin was inserted simply as security for performance. ‘There is nothing 
xo peculiar in the case as to make us view it otherwise. “Where the 
stipulated sum is wholly collateral to the object of the contract, being 
evidently inserted merely as security for performancc, 1t will not be 
allowed as liquidated damages.’ 1 Sedg. Daim., sec. 410.” 

Iu City of Helena v. Pitzpatrich, 36 Ark., 588, it 's held: A bond 
in Which the obligors acknowledge themselves to be indebted to the 
obligee “in the sum of seventy dollars and eighty-three cents (monthly 
rent), upon condition that, whereas, the obligors have leased from the 
obligee certain described premises, for the period of twelve months, for 
the sum of seventy dollars and eighty-three cents (morthly rent), to be 
paid in monthly installments of seventy dollars and eighty-three cents,” 
and then providing that if the obligors should pay said sums as they 
heeome duc, the bond should beeome void, binds the obligors for the 
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amount named for each successive month, and not merely for the 
penalty of the bond. 

In Meinert v. Bottcher, et al., 62 N. W., 276 (60 Minn., 204), it is 
held: Where a bond contains a contract for the performance of certain 
things, and the obligor binds himself in a penalty for the performance 
of the contract, the penalty 1s not the hnut of recovery on the instru- 
nent. In an action for the breach of the contract, the obhgee may 
recover damages as often as the breach arises, even beyond the penalty. 

Said Lord Mansfield, in Lowe v. Peers, 4 Burrows, 2228: “There is 
a difference between covenants in general and covenants secured by a 
penalty or forfeiture. In the latter case the obligee has his election. He 
may elther bring an action of debt for the penalty (after which recovery 
le cannot resort to the covenant, because the penalty is to be a satisfac- 
tion of the whole), or, if he does not choose to go to the penalty, he 
may proceed upon the covenant, and recover more or less than the 
penalty—toties quotics.” Meinert v. Bottcher, supra; 9 C. J., sec. 248, 
pp. 131-2, 

This is not such a bond that the penalty is the limit of liability. The 
judgment, deed of separation and bond are all inter-related. This bond 
was security for the performance of a contract, that required on the 
Ist of each month designated payments for the support and maintenance 
of two children until they arrived at the age of 18 years. The father and 
vrandfather (the bondsman) must both fulfil their obligations solemnly 
undertaken. 

In 8S. v. Jones, 201 N. C., at p. 425-6, is the following: “The object 
of the statute (C. S., 1447) is to enforce the obligation, not by subjecting 
the father to a eivil action at the instance of the children, but by the 
infliction of punishment for his dereliction. It would be a plain evasion 
of the legislative imtent to hold that by suffering the penal consequences 
of a single violation of the statute the defendant could consign his 
destitute children to the embrace of charity and thus absolve himself 
from hability to further prosecution.” 

The defendant, B. M. Peeler, if he should wilfully fail or neglect to 
pay the sums agreed upon for the support and maintenance of the chil- 
dren could be indicted under C. 8., 4447. See West v. West, 199 
N. C., 12. 

Then, again, the entire paper-writings indicate a continuing guaran- 
tee. Lewis v. Dwight, 10 Conn. Rep. (2d Series), p. 95; Novelty Co. v. 
Andrews, 188 N. C., 59. For the reasons given, the judgment below is 

Reversed. 
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(Filed 27 January, 1982.) 


1. Highways A b-——Where public highway is abandoned by Highway 
Cominission abutting owners still have casement thereover. 

Where there is evidence that the road in controversy had been used 
by the public for about fifty years as a main highway between two cities, 
that it had been worked and kept up for that period and had been 
macadamized for about nine years, all at public expense, and that there- 
after the State Highway Commission discontinued such road as a part 
of the State highway system under the plenary power given to it by 
statute, and built a permanent hard-surfaced road in close proximity 
thereto in order to straighten and improve the highway: Held, the 
abutting owners along the abandoned road have an easement therein for 
ingress and egress although the original owner may still retain the fee 
subject to the casement, and the road abandoned as a part of the highway 
system may not be closed by the owner of the land through which it lies 
to such abutting owners without their consent. 

2. Same—Injunction will lic against owner of fee to prevent his closing 
public highway after its abandonment by Highway Commission. 


Where a highway has been used by the public for ove: fifty years and 
has been kept up and macadamized at public expense, and thereafter this 
section of the road is abandoned by the State Highway Commission as a 
part of the highway system of the State: Held, an abutting owner is 
entitled to a permanent injunction restraining the owner of the fee in the 
land through which the seetion of abandoned road lies from taking 
possession of the abandoned road and closing it to the destruction of the 
abutting owner's right of easement thereover, and where the road has 
been closed by the owner of the fee a mandatory injunction may be 
issued commanding that the road be reopened. 


ApvpraL by plaintiff from Cowper, Special Judge, a: March Term, 
1931, of Mecxienbure. Reversed. 

This is a civil action brought by plaintiff against defendant in which 
au mandatory injunction is prayed for. The plaintiff and defendant 
owned adjoining land on the old Charlotte-Statesvyille rozd, leading from 
Charlotte to Statesville, about 11 miles north from Char.otte. This road 
was taken over by the State Highway Commission under Public Laws 
of 1921, chap. 2. See map made a part of the bill shcwing this road, 
cte., section 7 of the act, In 1924 the State Highway Commission 
caused a new survey to be made of said Charlotte-Statesville highway, 
and subsequently paved said road in accordance with said new survey 
which resulted in the locus in quo being abandoned by the State High- 
way Commission as part of the State System of Roads and Highways. 

The plaintiff had a residence facing on the old Charlotte-Statesville 
road, and in going to Charlotte on the old Charlotte-Statesville road 
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from plaintiff’s land, he had to go along the road which crossed defend- 
ant’s land some 905 teet. The defendant, when the State Highway Com- 
uiission caused the new road to be located, took possession of the old 
road through bis land and closed it. 

The afhdavit of J. AL. Isnox, is as follows: “That he is 68 years old 
and bas resided in Mecklenburg County for 68 years and has lived 
within five mules of the tracts of land of the defendant and the plaintiff, 
und that he is fanuhar with the roadway in controversy and as shown 
ou the blue print attached to the complaint; that to his own knowledge 
said roadway as above described has been used continuously and ad- 
versely by the neighbors living on the adjoining land to the defendant 
and plaintiff and by the public generally for about 50 years; that said 
roadway las been used by the public as the main highway from the 
city of Charlotte to the town of Huntersville, Davidson, and other towns 
and cities north of Charlotte for a period of at least 50 years. That said 
roadway was used as a government post road or mail route. That for a 
period of at least 50 years said roadway has been worked or kept up by 
the public at pubhe expense; said roadway having been macadamized 
by the puble at public expense at least 19 years ago. That said public 
has used said roadway for said period of years without interference 
and as a matter of right and adversely to all persons whatsoever up and 
until recently, when the defendant elosed said road.” 

Similar affidavits were made by John C. Garrison, W. J. Hutchison, 
J. RR. Cochran and M. W. VanPelt. The map attached shows the locus 
in quo. 


Scarborough & Boyd for plaintiff. 
J.B. Newell and Geo. W. Wilson for defendant. 


CrarKson, J. Lhe court below “ordered, adjudged and decreed: That 
the temporary restraining order heretofore issued in this action against 
the defendant be, and the same is hereby vacated and a permanent re- 
straining order against the defendant be and the same is hereby denied.” 
From the above judgment, the plaintiff excepted, assigned error and 
appealed to the Supreme Court. We think the judgment in the court 
helow must be reversed and the prayer of plaintiff for mandatory in- 
junction allowed. 

The law appheable to this action is well stated in 2 Elliott, Roads and 
Streets (4th ed.), part see. 1172, at p. 1668: “ ‘Once a highway always 
a highway,’ is an old maxim of the common law to which we have 
often referred, and so far as concerns the rights of abutters, or others 
oeeupying a similar position, who have lawfully and in good faith in- 


132 IN THE SUPREME COURT. [202 


DAVIS v, ALEXANDER, 


— 


ome ome = 


vested money or obtained property interests in the just expectation of the 
continued existence of the highway, the maxim still holds good. Not 
even the legislature can take away such rights without compensation. 
Such, at least, is the rule which scems to us to be supported by the better 
reason and the weight of authority, although there is much apparent 
conflict as to the doctrine when upplied to the vacation of highways.” 
Moose v. Carson, 104 N. C., 481; Colvin v. Power Co., 199 N. C.,, 
353; Crowell ». Power Co., 200 N. C., 208; Combs v. Brickhouse, 
201 N. C., 866; Jfiatt v. Greensboro, 201 N. C., 515. 

In Hiatt v. Greensboro, supra, Connor, J. (petition to rehear denied), 
wrote an able opinion for the Court. It was there held: “While the 
public has, ordinarily, only the right to the use of public streets for 
travel so long as the streets are maintained for that purpose by public 
authority, an abutting owner has an easement in the street to have it 
kept open as a means of egress and ingress to and from his property, 
and he may not be deprived of his right without just compensation.” 
See White v. Coghill, 201 N. C., 421. 

The General Assembly of North Carolina, Public Laws of 1921, chap. 
2, passed “An act to provide for the construction and maintenance of 
a State system of hard-surfaced and other dependable roads connecting 
by the most practicable routes the various county seats and other princi- 
pal towns of every county in the State for the development of agricul- 
ture, commercial and industrial interests of the State, and to secure 
benefits of Federal aid therefor, and for other purposes.” Section 7, in 
part, is as follows: “A map showing the proposed roads to constitute 
the State highway system is hereto attached to this bill and made a part 
hereof. The roads so shown can be changed, altered, added to or dis- 
continued by the State Highway Commission: Provided, no roads shall 
be changed, altered or discontinued so as to disconnect county seats. 
principal towns, State or National parks or forest reserves, principal 
State institutions, and highway systems of other states.” Section 10(b), 
is in part: “To take over and assume exclusive control for the benefit 
of the State of any existing county or township roads, and to locate 
and acquire rights of way for any new roads that may be necessary 
for a State highway system, with full power to widen, relocate, change, 
or alter the grade or location thereof; to change or relocate any existing 
roads that the State Highway Commission may now own or may 
acquire,” ete. 

It is a matter of common knowledge that in carrying out the mandate 
of the General Assembly, the State Highway Commission found it neces- 
sary for engineering and financial reasons to change grades, to make 
shorter routes from county seat to county seat and principal towns, 
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ete. The deviations in the change from the old to the new locations 
left homes and lands on the old route, which if closed would work 
irreparable injury to the owners. The State Highway Comunission is 
viven exclusive statutory power to eliminate grade crossings, “close to 
use such grade crossing.” Rockingham Co. ve. 2. &., 197 N.C. 116. 
This special provision was put in the act to preserve human linb and 
life, on account of the known danger at grade crossings. See /linnant! 
v. Highway Commission, 198 N. C., 293. 

Some 9,000 miles of road under this act has been taken over by the 
State Highway Commission and hard-surfaced and made dependable, 
ut the cost of about $185,000,000, including Federal aid. In reading 
the act carefully, we are satisfied that the General Asseribly, and those 
who were responsible for this State Highway Road Aet, never intended. 
and the language docs not indicate, that people who had built homes on 
the old roads should be left without egress and iugress to the new im- 
proved voad when necessary deviations were made. It may be noted 
that the State Highway Commission now has entire control of all the 
roads of the State. Laws 1931, chap. 145, page 187. This case is like 
that of Sloan v. State Highway Dept., 150 8. C. (148 S. E., 183), at 
pp. 340-1: “The proposed new road, because of its proximity and its 
location with respect to the abandoned section of the existing road, 
inayv be casily and quickly reached from same. Further, the abandoned 
part of the old read cannot be closed without the consent of those whose 
property fronts thereon or over whose lands it passes. Powell v. Spartan- 
burg County, 186 8. C., 371, 184 8S. EL, 367.” 

Loke, J., in Tise v. Whitaker, 146 N. C., p. 375, lays down the rule 
long recognized in this State: “It is well understood with us that the 
right to a public way cannot be acquired by adverse user, and by that 
alone, for any period short of twenty years. It is also established that, 
if there is a dedication by the owner, completed by aczeptance on the 
part of the public, or by any persons in a position to azt for them, the 
right at onee arises, and the time of user is no longer material. The 
dedivation may be either in express terms, or if may be imphed from 
yonduct on the part of the owner; and, while an intent to dedicate ou 
the part of the owner is usually required, it is also held that the conduct 
of the owner may, wnder certain circumstances, work a dedication of a 
right of way on his part, though an actual intent to dedicate may not 
exist. These principles are very generally recognized and have been 
applied with us in numerous and well considered decisions.” Draper v. 
Conner, 187 N. C., 18 and cases cited; 18 C. J., 40, 41 and 51; Durham 
mA Teght; 190 N. Og at py orl Nearer th Pitts, 191 Ne OC, at De 1d: 
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In 8S. v. Hewell, 90 N. C., at p. 706-7, we find: “The fact that a 
public road is laid off on a man’s land does not deprive him of the free- 
hold of the land covered by the road. His title continues in the soil, 
and the public acquires only an easement, that is, the right of passing 
and repassing along it. S. v. Davis, 80 N. C., 351; Dovaston v. Parne, 
2 Smith, L. C., 90.” 

In Louse v. Aimston, 188 N. C., at p. 11, we said: “In the present 
‘case the defendant denies the right of plaintiff to recover damage for the 
pipe line running along the State Highway No. 10, plaintiff having a 
fee-simple title to the land. In Teeter v. Tel. Co., 172 N. C., 785, it is 
said: ‘It is not denied by defendant that the telegraph line super- 
imposed upon a railroad right of way Is an additional burden which 
entitled the owner to compensation. JZodges v. Tel. Co., 1383 N. C., 225; 
Phillips v. Tel. Co,, 180 N. C., 513” To the same effect 1s a water main.” 
Likewise electric transmission poles, Crisp v. Light Co., 201 N. C., at p. 
50. The defendant has the freehold of the land, but, from all the evi- 
dence of record, plaitiff has an easement of ingress, egress and regress 
over the old road. 

In 2 Elhott, Roads and Strects, supra, part sec. 850, p. 1107, the law 
is stated as follows: “In addition to the right of the public to maintain 
a sit in equity for an injunction, private citizens who are specially 
injured by an obstruction and interested in preventing its continuance 
ay, upon a proper showing, mamtain a sult in equity for an injune- 
tion.” Buller v. Tob. Co., 152 N. C., 416; Crawford v. Marion, 154 
N.C, 75; Wheeler v. Construction Co., 170 N. C., 427; 29 C. J., pages 
552-3313 R. C. LL. “Highways,” see. 201, pp. 40-1; 2 Lewis on “Eminent 
Domain” (3d ed.), p. 1596. 

In 1 Lewis on “Eminent Domain,” pp. 368-9, the matter is stated 
thus: “But it would seem that both the publie and those claiming the 
fee should be estopped from denying the existence of a private right 
of access and of lhght and air, as to those who have purchased or 
imnproved abutting property on the faith of the advantage offered by 
the street or highway and that this private right of aecess should be held 
to include an outlet in both directions to the general systems of streets. 
Many eases hold that these private rights exist in favor of every abutting 
owner without considering how the street was established or how such 
owner obtained title to his property.” 

In Crawford v. Marion, supra, at pp. 75-6, it is said: “The remedy 
by injunction is appropriate to the abutter in a proper case. It will he 
to prevent the deprivation of his right of access (Elhott, Reads and 
Streets, see. 709; Carter v. Chicago, 57 Ill, 283; Callaman v. Gilman. 
LO7 N. Y., 361), and may be joined in the same action with a demand 
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for damages. Loss ve. Thompson, 78 Ind., 99. The right of ingress and 

egress over one’s own land to the public strects and roads is an ineident 

to ownership and constitutes a property right.” 

In Weolen Mills vu. Land Co., 183 N. C., at p. 513-14, we find: “With 
reference to their nature injunetions are classified as preventive and 
inandatory—-the former commanding a party to refrain from doing an 
act, and the latter commanding the performance of some positive act. 
While in the greater uumber of instaneccs injunctions ‘s a preventive 
remedy, there is no doubt that the court has jurisdiction to issue a 
preliminary inandatory injunction where the case is urgent and the 
right is clear; and, if necessary to mect the exigencies of a particular 
situation, the injunctive decree may be both preventive and mandatory, 
Beach on Injunctions, see. 97; Eligh on Injunctions, see. 1, et seq.. 
22 Cywe., TE, et seg. 2... When it appears with reasonable cer- 
tniaty that the complainant is entitled to relief, the court will ordinarily 
issue the preliminary mandatory injunction for the protection of ease- 
ments and proprictary rights. Im such case, it is not necessary to await 
the final hearing. If the asserted right is clear and its violation pal- 
pable, and the complainant has not slept on his rights, the writ will 
generally be issued without exclusive regard to the final determination 
of the merits, aud the defendant compelled to undo what he has done. 
Beach, supra, sec, 1019." For the reasons given the judgment below is 

Reversed, 
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BANK OF PEACHLAND y. J. M. FAIRLEY ann F. H. FAIRLEY, Psrtners 
UNDER THE FirM NAME OF FAIRLEY BROTHERS, CHARLES RAY- 
MOND STOREY, anp UNITED STATES FIDELITY AND GUARANTY 
COMPANY. 

(Filed 27 January, 1982.) 


1. Appeal and EHrvov A f—Rights of appealing party only will be con- 
sidered, but his rights are not affected by failure of another party 
to appeal. 


Where in an action by a bank against a depusitor, the cashier, and 
the surety on the cashier’s bond to recover the amount of an overdraft 
of the depositor's account caused by reason of the nonpayment of the 
depositor’s draft against which he had been allowed to check, the bank 
tdleges that the draft was immediately credited to the customer's account 
by reason of false and fraudulent representations made by the depositor 
in respect thereto, and the jury finds the issue of fraud in favor of the 
plaintiff, and judgment is entered thereon against the depositor and the 
surety, providing for execution against the person of the depositor in the 
event execution was returned unsatisfied, and only the surety appeals 
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therefrom: Held, the Supreme Court cannot change the issues in so far 
as they affect the defendants who had not appealed, but their failure to 
uppeal does not affect the rights of the appealing surety. 

2. Principal and Surety B d—Held: evidence failed to disclose acts of 
cashier for which bank could recover against surety on his bond. 


Where in an action by a bank against the surety on the cashier’s bond 
the evidence tends only to show that the cashier, acting in good faith 
and in his judgment for the benefit of the bank, had credited the account 
of a depositor with drafts drawn by the depositor on others, and per- 
mitted the depositor to check against the drafts before they were col- 
lected and paid, causing an overdraft of the depositor’s account when 
the drafts were returned, there is not sufficient evidence to support au 
allegation of fraud and collusion between the depositor and the cashier 
who had credited the depositor’s account, and a recovery may not be 
had by the bank against the surety on the cashier’s bond which provide! 
for Jiability only in the event of fraud, dishonesty, larceny, theft, ete., 
ov some dishonest or criminal act on the part of the cashier, and the 
defendant’s surety’s motion as of nonsuit should have been allowed. 


stacy, C. J., not sitting. 


ApvreaL by the detendant, United States Fidelity and Guarauty Com- 
pany, from stack, J., at March Teri, 1931, of Anson. Reversed. 

On 1 December, 1927, the defendants, Fairley Brothers, deposited with 
the plaintiffs two drafts, one in the sum of $3,792.11, and the other in 
the sum of $2,607.89. Both these drafts were payable to the order ot 
the plaiutiff, and were drawn by Fairley Brothers—one ow Aragon 
Baldwin Cotton Malls, and the other on Autz and Company. The ac- 
count of defendants, who were customers of the plaintiff, was credited 
with the amount of said deposit, to wit: $6,400. Both drafts were duly 
forwarded by plaintiff for collection. The draft on Autz and Company 
for $2,607.89, was paid on its presentation to the drawee. The draft on 
Aragon Baldwin Cotton Mills for $8,792.11, was duly presented for pay- 
ment to the drawee and dishonored by nonpayment. This draft was 
promptly returned to plaintiff, and was charged to the account of Fairley 
Brothers on 10 December, 1927, with the result that said aecount was 
overdrawn on said day, as shown by the books of the plaintiff. The 
defendants, Fairley Brothers, did not have sufficient funds to their eredit 
with the plaintiff on 10 December, 1927, for the payment of the dis- 
honored draft. They subscquently made payments from time to time on 
the overdraft shown on the books of the plaintiff, reducing the aniount 
thereof to $2,181.42. Fairley Brothers are now indcbted to the plaintiff 
by reason of said overdraft in the sum of $2,181.42, with interest thercon 
from 1 December, 1927. There was no evidence at the trial tending te 
show that the defendants, Fairley Brothers, made any false and freudu- 
lent representations to the plaintiff at the time they deposited the said 
drafts, and thereby iuduced plaintiff to give them credit for the amonnt 
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of their deposit. There was evidence tending to show that Fairley 
Brothers represented to plaintiff that the drafts were good and would be 
paid upon presentation, 

The defendant, Charles Raymond Storey, was the cashier of plaintiff 
ant December, 1927. .As such cashier he eredited the account of Fairley 
Brothers with the amount of the two drafts deposited with plaintiff by 
then: on said day. Between the 1st and the 10th of December, 1927, the 
said defendant, as cashier of the plaintiff, paid checks drawn on plaintiil 
by Fairley Brothers and charged samme to their account. The books of 
the plaintiff showed that by reasou of the deposit of $6,t00, made on 1 
Devember, 1927, Fairley Brothers had sufficient funds to their credit 
with plaintiff for the payment of said checks. When the draft for 
$3,792.11 was returned unpaid, the defeidant, Charles Raymond Storey, 
charged the same to the account of Fairley Brothers, because of their 
liability as drawers of the dishonored draft, with the result that said 
account was overdrawn on 10 December, 1927, The defendant imnie- 
diately notified Fairley Brothers that their draft on Aragon Baldwin 
Cotton Mills had not been paid, and demanded that they pay the same 
to the plaiutifi, as holder of the draft. Fairley Brothers have made 
payments on their overdraft from tune to time, thus reducing the amount 
thereof to $2,181.42. 

Charles Raymond Storey, as a witness for the plaintiff, testified as 
follows: “I was cashier of the Bank of Peachland in December, 1927. 
Fairley Brothers presented for deposit to their credit a draft for 
$3,792.11 on Aragon Baldwin Cotton Mills of Whitmire, 8S. C. There 
was no bill of lading attached to the draft. They brought it in as a 
regular deposit, and I gave them credit for it. I permitted them to 
check agaist 1t immediately. This was on 1 December, 1927, and the 
draft came back on 10 December, 1927. I charged the draft to their 
account. On 28 December, 1927, Fairley Brothers gave me two drafts 
aggregating the sum of $1,000. Both these drafts were paid and the 
proceeds eredited on the draft which had been returned. They gave me 
vther drafts from time to time which were not paid. On 9 February, 
1928, I drew on Fairley Brothers for $2,792.11. This draft was not 
paid. .\t their meeting on 12 January, 1928, 1 made up a financial 
statement for the directors. JI did not tell them about the $2,792.11, 
then owing by Fairley Brothers on their unpaid draft dated 1 December, 
1927, They asked me about overdrafts, and I showed them the over- 
drafts. I did not mention the Fairley matter as I did not consider the 
amount due by them on their unpaid draft as an overdraft of their 
account. I did not try to keep anything from the directors. I kept on 
the books of the bank a complete record of the Fairley transaction. The 
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bank made good money out of the account with Fairley Brothers. They 
bought and sold cotton. I charged them interest at the rate of & per 
cent, and 1/8 of one per cent for collecting their drafts. I did not make 
iunything for myself out of their account. I did not fraudulently con- 
spire with Fairley Brothers. They were customers of the bank when J 
became cashier. [ continued to do business with them, just as its books 
showed the bank had done. My recollection is that Fairley Brothers 
told ine when they deposited the drafts on 1 December, 1927, that they 
were good and would be paid. I had no reason to doubt that both drafts 
would be paid on presentation.” 

J. Y. Britt, as a witness for the plaintiff, testified that he sueceeded 
Charles Raymond Storey as cashier of the Bank of PeachJand. We said: 
“When J beeame cashier, Mr. Storey owed nothing to the bank, except 
$90.00 which he las paid. Ife had not tried to destroy any of the 
records. Not a single one of them was inutilated. To have not foun! 
anything wrong; 10 moral turpitude whatever. All the records kept by 
Mr. Storey were in good order. These records show that Fairley 
Grothers did oa large business with the bank while Myr. Sterev was 
cashier. This business was profitable for the bank. The entive trans- 
action involying their draft for $3,792.11 and the payments made on the 
draft by them, is shown on the records made by Myr. Storey as cashier.” 

The defendant, United States Fidelity and Guaranty Company, exc- 
euted and filed with the plaintiff a bond as surety for Charles Raymond 
Storey, its caslicr. This bond was dated 21 December, 1927, and super- 
seceded a bond exceuted by the Atlantic Surety Company of Raleigh. 
NX. C., and filed with the plaintiff on 12 January, 1927. The pertinent 
provisions of the bond exeeuted by the defendant are as follows: 


“United States Fidehty and Guaranty Company 
Baltimore, Maryland. 
No. 48-01-1001-28, £10,000.00. 
Know all men by these presents: 

That the Umited States Fidelity and Guaranty Company, as surety 
(hereinafter called the surety) does hereby agree to pay into Bank of 
Peachland, N. C. (hereinafter called employer), within nincty days 
after presentation of proof of loss, as hereinafter provided, the aniount 
of any loss, not exceeding $10,000, which the employer may sustain in 
respect to any imonevs, funds, securities, or other personal property 
of the employer, or for which the employer may be responsible, through 
any act of fraud, dishonesty, larceny, theft, embezzlement, forgery, mis- 
appropriation, wrongful abstraction, or nilsappheation, or any other 
dishonest or eriminal act or omission committed by Charles Raymond 
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Storey (hereinafter called the employee) acting alone er in collusion 
with others, while in any position in the eoutinuous employ of the 
employer, after 12 o'clock noon of the 10th day of January, 1928, but 
before the employer shall become aware of any default on the part of 
the employee, and discovered before the expiration of three years from 
the termination of such employment or cancellation of this bond, which- 
ever inay first happen.” 

Attached to the said bond is a rider, executed by the defendant, the 
pertinent provisions of which are as follows: 

“To be attached to Fidelity Bond No. 48-01-1001-28 executed by the 
United States Fidelity and Guaranty Company (hereinafter called 
surety) dated 10 January, 1928, in favor of Bank of Peachland (herein- 
after called employer) and covering Charles Raymond Storey, Veach- 
land. NOC, 

Whereas, the employer has been carrying fidelity suretyship as fol- 
lows: Charles Raymond Storey, amount $10,000; surety, Atlantic Surety 
Company, dated 16 November, 1926. 

Whereas, said fidelity suretyship, as of the effective date of the 
attached boud, has been canceled, or allowed to expire, or has beeu 
terminated by agreement, as is evidenced by the issuance and acceptance 
of the attached bond and this rider; and, 

Whereas, said fidelity surctyship may provide that any loss there- 
under shall be discovered, or claims therefor shall be filed, within a 
certain period after the final expiration, cancellation or termination 
thereof, 

Now, therefore, it is hereby understood und agreed ¢s follows: 

(1) That the attached bond shall be construed to cover, subject to its 
terms, conditions and limitations, any loss or losses under said fidelity 
suretyship which shall be discovered after the expiraticn of any such 
period, or of no such period, after the bar of the statute of limitations, 
and before the expiration of the time limited in the attached bond for 
the discovery of loss thereunder, and which would have b2en recoverable 
under said fidelity suretyship had it continued in foree, and also under 
the attached bond lad such loss or losses occurred during the currency 
thereof.”’ 


There was evidence tending to show that plaintiff first received infor- 
mation of the loss sustained by it by reason of the nonpayment of the 
draft drawn by Fairley Brothers on Aragon Baldwin Cotton Mills, dated 
1 December, 1027, on 7 March, 1928, and that the defendant, United 
States Fidelity and Guaranty Company had notice of plaintiff’s claim 
for such loss prior to 11 April, 1928. The said defendant denied liability 
under the bond for such loss. 
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The issues submitted to the jury were answered as follows: 

“J, Did the defendants, J. M. Fairley and F. H. Fairley, trading us 
Iairley Brothers, obtain credit at the Bank of Peachland on 1 December, 
1927, for the draft of $3,792.11, drawn on Aragon Baldwin Cotton Mills, 
by false and fraudulent representations, as alleged in the complaint? 
Answer: Yes. 

2. Did the defendant, Charles Raymond Storey, while acting as cashier 
of the plaintiff bank, and in collusion with Fairley Brothers, fraudu- 
lently permit the said Fairley Brothers to check against the draft for 
$3,792.11, before the saine had been cleared and paid, in violation of the 
rules and instructtons which had theretofore been given hin by the 
board of directors of said bank, as alleged in the complaint? Answer: 
Yes, 

3, Did the said Charles Raymond Storey falsely and fraudulently 
voneeal the overdraft and indebtedness of Fairley Brothers from the 
board of directors of the Bank of Peachland at their mecting held ou 
12 January, 1928, as alleged in the complaint? Answer: Yes. 

4. Did the plaintiff comply with the terms of its bonds with respect 
to the manner of filing its claim with the United States Fidelity and 
Guaranty Compauy, and, if not, did the United States Bidelity and 
Guaranty Compauy waive strict compliance therewith by disclaiming 
liability upon said bonds, as alleged in the complaint? -\uswer: Yes. 

5. What amount, if any, is the plaintiff entitled to recover of the 
defendaut, J. M. Fairley and F. IT, Fairley, trading as Fairley Brothers ¢ 
Answer: $2,181.42. with interest from 1 December, 1927. 

6. What amount of damages, if any, is the plaintiff entitled to recover 
of the United States Fidelity and Guaranty Company on account of the 
bonds sued on in this action by reason of the wrongful conduct of Charles 
Raymond Storey? Answer: $2,181.42, with imterest from 1 December, 
i reas 

On the foregoing verdict, if was ordered, considered and adjudged by 
the court: 

“1. That the plaintiff, Bank of Peachland, recover of the defendants, 
J. M. Fairley and F. H. Fairley, partners trading under the firm name 
of Fairley Brothers, the sum of $2,181.42, with interest on said amount 
from 1 December, 1927, until paid, together with the costs of this action; 
and the jury having found by their verdict that the indebtedness of the 
defendants, J. M. Fairley and F. HW. Fairley, was incurred by false 
and fraudulent representations, it is ordered and adjudged by this court 
that if an execution against the property of the defendants, J. M. Fairley 
and F. 11. Fairley, is returned unsatisfied, then and in that event, the 
said Bank of Peachland shall be entitled to an execution against the 
persons of the said J. M. Fairley and F. H. Fairley. 
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2. That the Bank of Peachland recover of the defendant, the United 
States Fidelity and Guaranty Company, the sum of $10,000, to be 
discharged upon the payment of the sum of $2,181.42, with interest on 
said amount from 1 December, 1927, until paid, together with the eosts 
of this action to be taxed by the clerk,” 

from this judginent, the defendant, the United States Fidelity and 
Guaranty Company, appealed to the Supreme Court. 


Ltobinson, Pruelte & Caudle for plainitif. 
John C. Sikes for defendant. 


Connor, J. The defendants, Fairley Brothers, did not appeal to this 
Court from the judgment rendered against them in the Superior Court. 
In their answer to the complaint, they demied the allegations therem 
that they induced the plaintiff by false and fraudulent representations 
to eredit their account with the amount of their draft, dated 1 December. 
1927, for $3,792.11, or to pay their checks drawn on plaintiff before their 
said draft was collected by the plaintiff. They admit thar the draft was 
dishonored by nonpayment upon its presentation to the drawee, and that 
by reason of such dishonor, they were hable as drawers of the draft 
to the plaintiff for its amount. They did not resist the demand of the 
plaintiff for judgment against them in this action for tae balance duc 
on the draft. We fail to find in the record any evidence tending to sus- 
tain the allegations of the complaint involved in the first issue. The 
auswer in the affirmative to this issue supports the order in the judg- 
ment for the issuance of an execution against the persous of these de- 
fendants. It does not, however, affect the right of the plaintiff to recover 
of the defendant, United States Fidelity and Guaranty Company, in 
this action. 

There was no judgment at the trial of this action m the Superior 
Court against the defendant, Charles Raymond Storey. No issue involv- 
ing his liability to plaintiff for any specific sum of money was submitted 
to the jury. For this reason, this defendant did not appeal to this Court. 
We fail to ftnd in the record any evidence tending to sustain the allega- 
tions in the complaint involved in the second and third issues. We can- 
not, however, disturb the affirmative answers to these issues insofar as 
they affect the defendant, Charles Raymond Storey. They do not, 
however, affect the right of the plaintiff to recover of the defendant, 
United States Fidelity and Guaranty Company in this cetion. 

In the absence of any evidence at the trial of this action, tending 
to show that the plaintiff has sustained a loss of its money or other 
personal property, through an act of fraud, dishonesty, larceny, theft. 
embezzlement, forgery, misappropriation, wrongful abstraction or mis- 
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application or other dishonest or criminal act or omission committed 
by its eashier, Charles Raymond Storey, during the period covered by its 
bond, the defendant, the United States Fidelity and Guaranty Company, 
is not liable to plaintiff in this action as surety for said cashicr. The 
bond executed by the defendant as surety for the cashier of the plaintiff 
does not eover a loss sustained by it solely by reason of an overdraft 
permitted by its cashier, although without authority of its board of 
directors. The cashier is civilly but not criminally hable for such loss. 
N. C. Code of 1931, see. 221(1). 

In First National Bank of Edgewater v. National Surety Company, 
243 N.Y., 34, 152 N. E., 456, 46 A. L. R., 967, 1t was held that the act 
of a bank cashier in permitting an overdraft by a customer through an 
honest mistake of judgment, or to help the bank, or in the ordinary 
course of the bank’s business, without any dishonest intent or purpose, 
is not within a fidelity policy insuring against loss through the fraud, 
dishonesty, forgery, theft, embezzlement, wrongful abstraction, misapphi- 
cation or misappropriation, or other dishonest or criminal act or omis- 
sion of the cashicr. We think the cited case was well decided. 

There was error in the refusal of the trial eourt to allow defendant’s 
motion for judgment as of nonsuit at the close of the evidence. Ifor this 
reason, the judgment against the appealing defendant is 

Reversed. 


1 


Sracy, (. J., not sitting. 


CITIZENS BANK v. EL. W. GROVE, Jr. ano SLT. LOUIS UNION TRUST 
COMPANY, Extcurors AND TRUSTEES OF THE BSTATE OF I, W. GROVE, 
DECEASED. 

(Viled 27 January, 1982.) 


1. Executors and Administrators C d—Where estate receives benefit of 
proceeds of notes signed by deceased’s agent the estate is liable. 


Where the general manager of certain concerns of the deceased borrows 
money on notes from a bank shortly after the death of the deceased 
and the proceeds thereof are used for the exclusive benefit of the de- 
ceased’s estate, the personal representatives of the deceased are liable to 
the bank therefor in their representative capacity, although at the time 
of paying one of the notes they were unaware that the relationship be- 
tween the general manager and the deceased was that of principal and 
agent, the estate having received the benefits of the unauthorized acts 
of the agent and the executors making no offer of restoration, they may 
not repudiate the acts of the agent to the injury of the other party, and 
having the power to make the contracts they also had the power to ratify 
them. 
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2. Principal and Agent C a—Where proceeds of notes are used exclusively 
for estate the executors may ratify agent’s unauthorized execution 
thereof. 

Although, ordinarily, death terminates the relationship of principal and 
agent, where the agent after the death of the principal executes notes, 
the proceeds of which are used for the exclusive benefit of the estate, 
the estate is liable therefor upon the principle that where the principal 
receives the benefits of an unauthorized act of the agent he will be deemed 
to have ratified the act as he will net be allowed to accept the benefits 
without bearing the burdens, the executors and trustees retaining the 
benefit of the notes for the estate having had the authority to make ancl 
execute the notes in the first instance. 


3. Executors and Administrators C c—Executors and trustees of estate 
held estopped to deny authority of agent appointed by them to 
execute notes. 


Where the executors and trustees of an estate appoint the manager 
of certain concerns of the deceased to continue to act in that capacity 
after the death of the deceased, and thereafter the manager executes 
certain notes the proceeds of which are used exclusively for the payment 
of debts contracted by the deceased before his death and to keep up the 
property of the deceased under his management, the executors and trus- 
tees are thereafter estopped to deny either that the acts of the manager 
in executing the notes were not within the scope of the employment or 
that they were ignorant of the fact that the relation which had existed 
between the deceased and manager prior to the deceased’s death was 
that of principal and agent and not that of partners. 


AprpraL by defendants from Stach, J., at September Term, 1931, ot 
MADISON, 

The parties waived a trial by jury and agreed upon the following 
facts: 

1. Citizens Bank is a corporation duly organized and was doing busi- 
ness at the time hereinafter mentioned in the county of Madison. 

2. The defendants, E. W. Grove, Jr., and St. Louis Union Trust 
Company were the duly qualified executors of EH. W. Grove, deceased, 
who died testate in the city of Asheville, on 27 January, 1927, and his 
last will and testament has been duly admitted to probate in the counties 
of Buncombe and Madison, in the State of North Carolina. 

3. The defendants duly qualified as executors under said will in the 
State of North Carolina on 7 February, 1927, and have continued to 
administer said estate as such until this time. 

4. The said E. W. Grove, deceased, for some time prior and up to 
the date of his death had done business in the State of North Carolina 
under the name and style of Grove-Ellerson Stone and Sand Company, 
and under the name and style of Laurel River Live Stock Company, 
and W. R. Ellerson, during such time, and up to the date of his death, 
had general management and control of the two businesses, operated 
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under the names and styles above mentioned, and from time to time, 
prior to and up to the death of the said E. W. Grove, «deceased, the said 
W. R. Ellerson, under the name and style of Grove-Ellerson Stone and 
Sand Company, and Laurel River Live Stock Company, borrowed money 
and executed notes therefor, from the plaintiff bank, and carried ac- 
counts with the said bank, in the names of both Grove-Ellerson Stone 
and Sand Company and Laurel River Live Stock Company, checking 
the same out in the usual course of the business, on checks signed in 
the names and styles above mentioned, by him as manager. 

5. Upon qualification of the defendants, the said W. R. Ellerson was 
employed by the defendant executors in connection with the administra- 
tion of the property formerly operated under the name and stvle of 
Grove-Ellerson Stone and Sand Company, and Laurel River Live Stock 
Company, and continued in the service of said executors until about 
August, 1927. 

6. On or about 8 February, 1927, the said W. R. Ellerson, in the name 
of the Grove-Ellerson Stone and Sand Company, executed and delivered 
to the plaintiff, Citizens Bank, a note of $1,000, due and payable on 7 
March, 1927, in words and figures as set out in paragraph 6 of the com- 
plaint, except as to date and maturity, and, thereafter, in renewal of 
the note above mentioned, in the name of the Grove-Ellerson Stone anid 
Sand Company, executed and delivered a note for the sum of $1,000. 
in words and figures as set out in paragraph 6 of said complaint, and 
the money received therefor was applied by the said Ellerson, to in- 
debtedness of the defendants’ testator, contracted in the name of Grove- 
Ellerson Stone and Sand Company, prior to the death of the said 
testator. 

7. On or about 27 May, 1927, the said W. R. Ellerson, in the name 
of the Laurel River Live Stock Company, executed and delivered to the 
plaintiff, a note for $400, in words and figures as set out in paragraph 
6 of said complaint, and the money received therefor deposited in plain- 
tiffs’ bank, under the name and style of Laurel River Live Stock Com- 
pany, and $330.21 thereof applied to an overdraft of said account, as 
of 27 May, 1927, and the balance thereof applied in payment of general 
expense in the maintenance and preservation of the estate; the said over- 
draft having been created during the month of May, 1927, and applied 
to the general expense of the maintenance and preservation of the estate. 

8. The defendant executors had no knowledge of the execution and 
delivery of the notes hereinbefore mentioned, until some time in Sep- 
tember, 1927, when demand was made by the plaintiff bank for the pay- 
ment thereof, and payment refused, and both of the said notes were at 
the institution of this action and still are, unpaid. 
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9. The settlement by the defendants with W. R. Ellerson, individually, 
us alleged in paragraph 7 of said complaint, had no bearing on, and did 
not involve the subject-matter of this cause of action. 

10. The defendants paid to the plaintiff bank a noze, executed by 
W. dt. Ellerson, in the name of Grove-Ellerson Stone end Sand Com- 
pany, dated 25 February, 1927, and paid as aforesaid, o1 31 December, 
1928, said payment having been made under the mistaken apprehension 
on their part that the relation between Ellerson and their testator was 
that of partners. 

11. The negotiations and transactions between the said plaintiff and 
the said Ellersou, were made in good faith on the pavt of both, but 
without the knowledge of the defendant executors. 

His Honor gave judgment for the plaintiff, noting therein that the 
estate of E. W. Grove (the testator) had received the benefit of the 
loans. The defendants excepted and appealed. 


John A. Hendricks and C. B. Mashburn for plaintiff. 
Mervimon, Adams & Adams for defendants, 


Apams, d. The appellants coneede the familiar doctrine that as a 
gencral rule all simple agencies are terminated by the death of the 
principal. Duckworth ve. Orr, 126 N. C., 674; Watnwright ov, Massen- 
hurg, 129 N. C., 46; Fisher v. Trust Co., 138 N. C., 90. But they say 
that the doetrine of ratification or estoppel precludes the appellants from 
asserting this defense. Whether they are correct must be determined by 
applying the law to the facts upon which the parties have agreed. 

It is admitted that for sometime immediately precedi.g the testator’s 
death Ellerson had had the general management aud control of the 
business transacted by the Grove-Ellerson Stone and Sand Company and 
the Laurel River Live Stock Company, under each of which titles E. W. 
Grove had conducted the business. For the benefit of these concerns 
Ellerson borrowed money from the plaintiff, made deposits in the name 
uf cach company, and checked the money out in the usual course of 
business, 

The testator, EK. W. Grove, died on 27 January, 1927. On 6 February 
Ellerson, in the name of Grove-Ellerson Stone and Sand Company. 
executed and delivered to the plaintiff a note of $1,000, which he re- 
newed at maturity. The money he received on this note was applied to 
certain Indebtedness of the testator contracted during his lifetime in 
the name of the company; and the debt, had it not been paid, would be a 
present claim against the estate, for the payment of which the defendants 
in their representative capacity could be held responsible. 
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The money received on the note of $400 executed on 27 May, 1927, by 
the Laurel River Live Stock Company was applied in part to an overdraft 
on its account with the plaintiff and in part to the maintenance and 
preservation of the estate. True, the overdraft occurred in the month: 
of May, but the amount derived from the overdraft had previously been 
applied to the general cost of preserving the property and maintaining 
the business. So, the proceeds of both notes were used for the exclusive 
benefit of the testator’s estate. 

To the appellants’ contention that the death of the testator terminated 
the agency and that Ellerson had no authority to borrow the money or to 
execute the notes, several answers may be given. Where an agent who 
is not authorized to do so borrows money on behalf of his principal 
and applies it in satisfaction of the legal obligations of his principal 
and the latter knowingly retains the benefits of such payments, the 
transaction constitutes as between the principal and the lender the rela- 
tion of debtor and creditor. Having received the benefits of the un- 
authorized act the principal will be deemed to have ratified the act and 
to have barred his repudiation of it to the injury of the other party. 
We cannot aecept the benefits without bearing the burdens; he must 
duly repudiate the transaction or perform the contract in its integrity. 
Lane v. Dudley, 6 N. C., 119; Miller v. Lumber Co., 66 N. C., 503; 
Rudasill v. Falls, 92 N. C., 222; Christian v. Yarborough, 124 N. C., 
72; Hall v. Giessell, 179 N. C., 657. 

The appellants knew nothing of the execution of the notes until Sep- 
tember, 1927, when the plaintiff demanded payment. In response to the 
demand they disclaimed liability but made no offer of restitution, con- 
tent no doubt with the benefits the estate had reecived. The agent's 
acts, it may be noted, were not void, illegal, or contrary to pubhie policy: 
at most they were merely voidable. Any one who has the capacity to 
make a contract of agency may ratify an act assumed to be done in his 
behalf without authority; and, according to the maxim, every ratifica- 
tion has a retroactive effect and is equivalent to a prior command. 

When the appellants qualified they employed ENerson “in connection 
with the administration of the property” formerly operated by the two 
companies of which he had been appointed general manager by the 
testator. They qualified as executors and trustees—not only as personal 
representatives but as trustees of the property. The fifth paragraph of 
the agreed statement indicates that the appellants continued or renewed 
Ellerson’s appointment. This, we think, is a natural and logical in- 
terpretation which should estop the appellants from claiming either 
that the acts they complain of were not within the scope of the employ- 
ment or that at the time they paid the plaintiff a note executed by 
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Klerson in the name of the Grove-Ellerson Stone and Sand Company, 
which, the appellee insists, was an express ratification of the agent’s 
authority, they were ignorant of the relation that had existed between 
KMHerson and their testator. It was incumbent upon them to know the 
relation. 

It may ineidentally be remarked in conclusion that Sazpes v. Monds, 
190 N. C., 190, cited by the appellants is not applicable to the facts. Sec 
C.S., 176(a). Judgment 

Affirmed, 


BANK OF WADESBORO vy. NORTHWESTERN CASUALTY AND SURETY 
COMPANY anv C. C. WHEELER. 


(Filed 27 January, 19382.) 


1. Principal and Surety B b — Held, in this action the complaint sut- 
ficiently alleged that the required notice has been given the surety. 
Where the complaint in an action on the bond given by a contractor 
for construction of a highway alleges that a statement of the claim 
against the surety on the bond was filed with the defendant surety com- 
pany within six months after the project was completed, it is a sufficient 
allegation of compliance with the provisions of N. C. Code, 3846(v) requir- 
ing such notice be filed with the general agent of the surety in this State, 
and the detendant surety’s demurrer on the ground that the complaint 
failed to state a cause of action because it failed to sufficiently allege 
compliance with the statute cannot be sustained. 


2. Same—<Acceptance of draft by contractor does not ordinarily bar action 
on surety bond for materials for which draft was drawn. 

Where « materialman furnishes crushed stone used by a contractor in 
the construction of a highway, and draws drafts on the contractor with 
the bill of lading attached for the amount thereof, and the contractor 
uecepts the drafts, but fails to pay the drafts upon maturity: Held, the 
acceptance of the drafts by the contractor will not bar an action by the 
materialman or his assignee on the bond of the contractor filed with the 
State Highway Commission as provided by statute, where there is no 
agreement between the contractor and the drawer that ecceptance should 
constitute payment. 


3. Same—Held transferee of drafts for material used in highway could 
maintain action on contractor’s bond. 


The assignment of a debt carries with it the security the assignor 
has for the payment of the debt, and where a materialman furnishes 
inaterial to a contractor which is used in the construction of a public 
highway, and draws drafts on the contractor for the amount due therefor 
which are assigned and negotiated to a bank, and the contractor accepts 
the drafts but fails to pay them at their maturity: Held, the bank may 
maintain an action on the contractor’s bond for the amount due thereon, 
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and the surety's demurrer on the ground that the complaint failed to 
allege that, at the time of the assignment and negotiation of the drafts, 
the accounts of the materialman were also assigned cannot be sustained. 


AppraL by defendant, Northwestern Casualty and Surety Company, 
from Finley, J., at July Term, 1931, of Stanty. Affirmed. 

This action was heard on the demurrer of the defendant, North- 
western Casualty and Surety Company. 

The demurrer was on the ground that the facts stated in the complaint 
ure not sufficient to constitute a cause of action on which the defendant 
is Hable to plaintiff as alleged therein. 

From judgment overruling the demurrer, the defendant appealed to 
the Supreme Court. 


RL. Smith & Sons and Charles Ross for plaintiff. 
('. H. Gover for defendant. 


Connor, J. This action is to recover on a bond which was executed 
ly the defendant, C. C. Wheeler, as principal, and the defendant, North- 
western Casualty and Surety Company, as surcty. The bond was exe- 
cuted and delivered to the North Carolina Highway Commission, in 
compliance with the provisions of a contract entered into by and be- 
tween the said C. C. Wheeler and the said Highway Commission, by 
which the said C, C. Wheeler contracted and agreed with the said High- 
way Commission to provide and furnish all the materials and to do and 
perform all the labor required for the construction and completion of 
that portion of State Highway No. 74, known as Project No. 689. One 
of the conditions of said bond is that the said C. C. Wheeler, the con- 
tractor “shall well and truly pay all and every person furnishing ma- 
terial or performing labor in and about the construction of said roadway 
all and every sum or sums of money due him, them, or any of them, for 
all such labor or materials for which the contractor is liable.” 

After the execution and delivery of said bond, W. H. Haywood, oper- 
ating under the name of Mt. Gilead Supply Company, pursuant to his 
contract with the said C. C. Wheeler, furnished, from time to time, 
crushed stone to be used by the said C. C. Wheeler in the construction of 
Project No. 689. This crushed stone was used by the said C. C. Wheeler 
as material in the construction of said project, in accordance with his 
contract with the North Carolina Highway Commission. The contract 
price of the crushed stone furnished by the said W. H. Haywood, and 
delivered by him to the said C. C. Wheeler, in three shipments—one on 
or about 21 November, 1928, and two on or about 15 December, 1929—- 
was $2,905.05. 
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In accordance with the terms of the contract betweer C. C. Wheeler 
and W. H. Haywood, at the times the crushed stone was furnished by 
him to the said C. C. Wheeler, the said W. H. Tlavwood drew three 
drafts, each payable to Mt. Gilead Supply Company, on C. C. Wheeler. 
The aggregate amount of these drafts was $2,905.05. Each of the drafts 
was payable at the Bank of Wadesboro, and was duly accepted by the 
defendant, C. C. Wheeler. On the face of each of said drafts are the fol- 
lowing words: “In settlement of invoice of crushed stone, Project No. 
689, Stanly County.” All of these drafts were duly assigned, transferred 
and negotiated by the Mt. Gilead Supply Company, for value and before 
inaturity, to the plaintiff. They are now due and unpaid. 

It is alleged in the complaint that “under the terms of the contract 
bond (a copy of which is attached and marked ‘Exhibit B’), the de- 
fendaut, Northwestern Casualty and Surety Company, is Hable for the 
payment of the said Mt. Gilead Supply Company, und by virtue of 
the trade acceptances and assignments heretofore refevred to, the de- 
fendant, Northwestern Casualty and Surety Company, became liable 
to the plaintiff for same.” 

“12. That after the said trade acceptances became due and payable at 
said bank, and the defendant, C. C. Wheeler, failed to pay same as he 
had agreed to do, the plaintiff notified the defendant Surety Company 
of the existence of said trade acceptances and the assignment to the 
plaintiff by the Mt. Gilead Supply Company and made demand that the 
defendant Surety Company pay same, which payment it has failed, 
neglected and refused to make.” 

“13. That upon failure and refusal of each of the defendants to pay 
above claim, and in accordance with the provisions of chapter 260 of 
the Public Laws of North Carolina, Session of 1925, and within six 
months after the completion of said Project No. 689, plaintiff duly filed 
with each of the defendants formal statements of its claim against the 
defendant, C. C. Wheeler, and within six months plaintiff likewise filed 
similar statements with the said North Carolina Highwey Commission.” 

“14. That in accordance with the provisions of chapter 260 of Public 
Laws of North Carolina, Session of 1925, and of chaptcr 11 of the Pubhic 
Laws of North Carolina, Session of 1923, plaintiff, at the time of bring- 
ing this action, intends to have published, once a week for four suc- 
cessive weeks in the Stanly News and Press, a newspaper published and 
in general circulation in Stanly County, North Carolina, a notice to all 
persons, informing them of the pending of this action, and the names 
of the parties, and briefly informing them of its purposes and likewise 
informing all persons entitled to bring an action on the bond, that unless 
sooner served with process they have twelve months from its institution 


XC] FALL TERM, 1931. — 151 


i re os 


BANK v. SURETY CO, 


within which to intervene therein, a copy of which notice is attached 
hereto as ‘Exhibit Cy and made a part of this complaint.” 

The first contention of the defendant in support of its exception to the 
judgment overruling its demurrer, is that plaintiff has not alleged in its 
complaint that a statement of its claim against the defendant, a corpora- 
tion, as surety on the bond, was filed with its general agent in this State, 
ux required by statute. N. C. Code of 1931, section 38846(v). It is 
alleged, however, that a statement of the claim was filed with the de- 
fendant within six months after Project 687 was completed. This is a 
suficient allegation by the plaintiff that it has eomplhed with the statu- 
tory provision, which is as follows: 

“No action shall be brought upon any bond given by any contractor 
of the highway commission by any laborer, matcrialman, or other per- 
son until and after the completion of the work contracted to be done 
by the said contractor. Any laborer, materialman, or other person hav- 
ing a claim against the said contractor and the bond given by such 
contractor, shall file a statement of the said claim with the contractor 
and with the surety upon his bond, and in the event that the surety 1s a 
corporation, with the general agent of such corporation within the State 
vf North Carolina, within six (6) months from the completion of the 
contract, and a failure to file such claim within said time shall be a 
complete bar against any recovery on the bond of the contractor and the 
surety thereon.”’ 

The statutory requirement is manifestly for the purpose of relieving 
a corporate surety of ability on the bond, when the statement is filed 
only with its local agent in this State. The defendant’s contention 
that no cause of action is stated in the complaint for the reason that 
it is not alleged therein that a statement of plaintiff’s claim was filed 
with its general agent in this State, cannot be sustained. 

The second contention of the defendant 1s that upon all the facts 
alleged in the complaint the account of W. H. Haywood, operating under 
the name of Mt. Gilead Supply Company, for the crushed stone fur- 
nished as material for the construction of Project 689, was paid by the 
acceptances of the drafts drawn on him by C. C. Wheeler, and that for 
this reason the defendant is not liable for said accounts by reason of its 
execution of the bond. In the absence of allegations in the complaint 
showing that it was agreed by and between W. If. Haywood and C. C. 
Wheeler, that the acceptance by C. C. Wheeler of the drafts drawn by 
him by W. H. Ilaywood, was a payment of the accounts, this contention 
cannot be sustained. JJoore v. Material Co., 192 N. C., 418, 135 S. E., 
113; Electric Co. v. Deposit Co., 191 N. C., 653, 182 S. E., 808. In the 
last cited case, it is said that the acceptance by the materialman of a 
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ninety-day trade acceptance for the amount due by the contractor, as a 
matter of business convenience, is not a bar to his right to recover on the 
bond. 

The third contention of the defendant is that plaintiff does not allege 
in its complaint that W. H. Haywood, operating wider the name of 
Mt. Gilead Supply Company, at the time the drafts were assigned. 
transferred and negotiated to the plaintiff, also assigned his accounts 
against the defendant, C. C. Wheeler, for material furnished for use on 
Project No. 689, and that for this reason the plaintiff has failed to 
state in ifs complaint a cause of action against the defendant. It 1s 
well settled as a principle of law that the assignment of a debt carries 
with the security which the assignor has for the debt, and that the 
assignee has the benefit of sueh security. Trust Co. v. Porter, 191 N. C., 
672, 1382 8. E., 806. This principle is applicable in the instant case, and 
for this reason this contention of the defendant eannot be sustained. 

As none of the contentions of the defendant on its appeal to this 
Court can be sustained, the judgment overruling its demurrer, is 

Affirmed. 


CARRIE AVERY, GUARDIAN oF BUNA AVERY, JUDGE AVERY, WAIGH'- 
STILL AVERY, anp CORINA AVERY, MINor HErrs at Law or W. W. 
AVERY, DECEASED; AND IRA VANCE, ADMINISTRATOR OF W. W. AVERY, 
DECEASED, v. EE, C. GUY anp J. WALTER WRIGHT, TRADING As PARTNERS 
IN A LUMBER BUSINESS UNDER SOME FIRM NAME. 


(Filed 27 January, 1982.) 


1. Executors and Administrators F a—Where personalty is insufficient to 
pay debts of estate, realty may be sold under order of court. 


Where the personal estate of an intestate is insufficient to pay the 
debts of the estate, including the costs of administration, the administra- 
tor may apply to the Superior Court for an order to sell real estate of 
the intestate to make assets, C. 8., 74, the heirs of the deceased being 
necessary parties to the proceedings, C. S., 80, the heirs at law taking 
the land subject to the payment of the debts of the estate where the 
personality is insufficient therefor. 


2. Executors and Administrators C f—Rights of heirs held not prejudiced 
by nonsuit in guardian's action to set aside award to administrator. 


Where, after the death of the intestate a lumber company cuts some 
timber from lands beyond the boundaries described in their timber deed 
from the intestate, and a settlement is made therefor with the adminis- 
trator of the estate in accordance with an award made by appraisers 
appointed by the court by agreement of counsel, and it eppears that the 
personalty of the intestate was not sufficient to pay all debts of the 
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estate, and that the heirs at law of the intestate, through their guardian, 
are parties plaintiff and that they are entitled to payment from the 
administrator, after the debts of the estate are paid, of any surplus: 
Held, a judgment as of nonsuit in an action brought by the guardian 
of the heirs at law to set aside the award as not being binding on her 
will not be disturbed on appeal, no harm having resulted to the minor 
heirs at law, and the judgment not being prejudicial as to them. 


3. Appeal and Error J e—A new trial will not be granted for error which 
is not prejudicial. 
The Supreme Court will not grant a new trial where the alleged error 


is not prejudicial to the appellant and there is no prospect of ultimate 
benefit to him if the judgment should be set aside. 


Apveay by plaintiff Carrie Avery, guardian, aforesaid, from Snk, J., 
at April Term, 1931, of Avery. Affirmed. 

The court below rendered the following judgment: “This cause com- 
SJ 
ing on for hearing and being heard before his Honor, and it appearing 
to the court upon the admitted facts that the plaintiffs are barred and 
estopped from further asserting their claim in this cause, it is, therefore, 
considered, ordered and adjudged that the plaintiffs be and they are 
hereby nonsuited in this cause,” Plaintiff, Carrie Avery, guardian, ex- 
cepted to the judgment as signed, assigned error and appealed to the 
i : : ; 
Supreme Court. 


RW. Welson and Max C. Wilson for plaintiffs. 
JW. Ragland for defendants, 


Ciarkson, J. C. S., 74, in part, is as follows: “When the personal 
estate of a decedent is insufficient to pay all his debts, including the 
charges of administration, the executor, administrator or collector may, 
at any time after the grant of letters, apply to the Superior Court of the 
county where the land or some part thereof is situated, by petition, to 
sel] the real property for the payment of the debts of such decedent,” ete. 

Upon the death of a person owing debts the land descends to the heirs 
at law subject to the payment of the same, after exhausting the personal 
property. The heirs of the deceased are necessary parties to the pro- 
ceeding. C. 5., $0. 

It was contended by plaintiff, Carrie Avery, guardian of the heirs 
at law of W. W. Avery, that defendants violated their timber contract 
with W. W. Avery. That defendants cut certain timber after W. W. 
Avery’s death which was not included in the contract. The defendants 
set up an award under a consent order made 21 June, 1930, in the 
present cause. Ira Vance, Sam G. Smith and Vance Palmer being ap- 
pointed to investigate and make an award, which was done. 
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The defendants contend that “settlement of this cause of action on 


the basis of $£.00 per M. feet, stumpage, for the amount of timber 
estimated and reported as aforesaid, which said offer these defendants 
accepted, and paid the suid Vance accordingly, and took a release from 
him duly executed and for full value and before the filing of the coim- 
plaint herein, which said release these defendants now plead in bar of 
the plaintiffs’ action and right of recovery herein.” 

The release set up, is as follows: 

“Whereas, the above entitled action was instituted in the Superior 
Court of Avery County for the purpose of collecting the balance due by 
Ek. C. Guy and Company to W. W. Avery estate on account of timber 
cut from the lands of the said W. W. Avery estate, under a contract 
or deed made before the death of the said W. W. Avery, some of said 
timber having been cut beyond the boundaries of said deed by mistake: 
and, 

Whereas, by consent of the parties to said action, an estimate was 
made of the timber so cut beyond said boundaries, said estimate having 
been made by Sam Smith, Ira Vanee and Vance Palmer, to be 50,000 
fect; and, 

Whereas, the said 50,000 feet so cut by mistake, added to the amount 
eut from the boundaries of said deed, makes a total of 388,965 feet at 
$4.00, making $1,555.85, on which has been paid $1,208.50, leaving i 
halanee of $347.35. Which said amount is this day paid to Ira Vanee. 
administrator of the estate of W. W. Avery, deceased, in full satisfaction 
and settlement of said matter, receipt of which, hy the said Ira Vance. 
administrator, is hereby acknowledged. This 16 July, 1930. Ira Vanee. 
administrator of the estate of W. W. Avery, deceased. Witness: Eugene 
Eller.” 

The plaintiff in reply says: “That [ra Vance, acting in the capacity 
of administrator, has settled all of the debts of the late W. W. Avery. 
and the estate except his commission and expeuscs and about 875.00 
of debts incurred in the administration thereof. That the balance of anv 
funds collected in this cause belongs to the wards of Carrie Avery. 
guardian. That she was not consulted in said attempted settlement; that 
she did not know such attempted settlements were contemplated, and 
that such attempted conditional transactions between the plaintiff, Ira 
Vanee, and the defendant, E. C. Guy, does not constitute a bar to the 
prosecution of this action, as the plaintiff, Carrie Avery, is advised and 
believes.” 

If the defendants cut any timber under the contract mede with W. W. 
Avery before his death, and had not aecouuted for it, then the action 
must be brought by the administrator of the estate, [ra Vance, and not 
by plaintiff Carrie Avery, guardian. 
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The administrator of the estate of W. W. Avery, Ira Vance, is a 
party plaintiff. [t appears that there is a small amount of debts of the 
estute of W. W. Avery unpaid. The recovery in the action, if there are 
debts, would go to Lra Vance, administrator, to pay the debts of W. W, 
Avery, and any balance to Carrie Avery, guardian. As all the heirs at 
law of W. W. Avery, through their guardian, are parties plaitiff, and 
were when the settlement was made, we see no good reason to disturb 
the judgment of the court below. It appears in the record that those 
appolnied in the action to estimate the timber “having been appointed 
by the court by the agreement of counsel in this action.” We do not 
think that the principle of law as set forth in Garland v. Lmprovement 
('o., IS4 N. C., at p. 556, case cited by plaintiff guardian, applicable. 

Coneeding, but not deciding, that there was error in the judgment 
of the court below, yet on the entire record there is not such prejudicial 
er reversible error for which the judgment should be set aside. 

Iu Booth v. Hairston, 193 N. C., at p. 281, speaking to the subject, 
in the following: “Our system of appeels is founded on public policy and 
appellate courts will not encourage tigation by granting a new trial 
whieh could not benefit the litigant and the result changed upon a new 
iriel, and the 1ongranting was not prejudicial to his rights. Bateman v. 
Lumber Co,, 154 N. C., p. 2535 Rierson v. Iron Co., 184 N.C., p. 363; 
Davis v. Storage Co., 186 N. C., 676. ‘They will only interfere therefore, 
where there is a prospect of ultimate benefit.” Cauble ». Hapress Co., 182 
N.C, p. 451.7 Phe judgment of the court below ts 


Affirmed. 


MRS. CELESTIC 8S. STALEY v. ROYAI PINES PARK, INCORPORATED, AND 
FRED SEEL. 


(Filed 27 January, 1982.) 


1, Pleadings D d—Demurrer on ground that complaint does not state 
cause of action may be interposed at any time. 


A demurrer to the complaint on the ground that the complaint does 
not state a cause of action may be interposed at any time, even on appeal 
to the Supreme Court, but the demurrer is overruled in this case, the 
complaint sufficiently alleging a cause of action for actionable negligence. 


2. Evidence D a—Competency of testimony as a part of the res gestze. 


In order for a declaration to be admissible as a part of the res geste 
it is necessary that the act itself should be admissible apart from the 
declaration that accompanies it, that the declaration should be uttered 
simultaneously, or almost simultaneously, with the occurrence of the act, 
and that it should be in explanation of the act. 


‘N 


t 
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3. Same—Evidence in this case held not competent as being a part of 
the res geste. 


Where the plaintiff is injured by falling down a flight of stairs leading 
to the “ladies rest room” in an amusement park and brinzs action against 
the owner thereof alleging that the stairs were not in a reasonably safe 
condition, a deposition of the plaintiff to the effect that the one who had 
viven her permission to use the stairs had said after the accident that he 
was sorry and that they had intended to fix the stairs, is improperly 
admitted in evidence as a part of the res geste, the act of giving per- 
mission not being such an act, exercised simultaneously with the injury. 
as the term res geste implies, and the declaration being made after the 
injury and the plaintiff failing to establish that it was made within the 
time necessary to constitute a part of the res geste, and it not being 
of a subsisting fact but an expression of a preéxisting state of mind. 


4. Evidence G b—~Testimony in this case held not competent as being of 
declaration against interest. 


The power to make declarations against the interest of a company 
cannot be inferred as incidental to the duties of a general agent in 
charge of the current dealings of the business, and where declarations of 
a “person in charge” of the business are sought to be introduced in evi- 
dence and there is no evidence of the scope of the agent’s authority, the 
admission of the evidence against the company as a declaration against 
its interest is reversible error, the burden being upon the plaintiff to 
establish the competency of this evidence. 


Apreat by defendants from McElroy. J., at May Term, 1931. of 
BuxcomBr, New trial. 


Galloway & Galloway for plaintiff. 
Bourne, Parker, Arledge & DuBose for Royal Pines Park, Inc. 


Apams, J. This action was instituted to recover damages for persunal 
injury suffered by the plaintiff. Pleadings were filed, the cause came on 
for hearing, and the jury answered the issues of negligence, contributory 
negligence, and damages in fayor of the pluntiff. Judgment was ren- 
dered on the verdict, and the defendants appealed. 

In this Court the Royal Pines Park, Ine., moved to dismiss the 
action for the alleged reason that the complaint does ‘aot state a cause 
of action. This is one of the two grounds of demurrer which may not be 
waived but may be interposed at any time, even on appeal to the court 
of last resort. Hunter v. Yarborough, 92 N. C., 68; Halstead v. Mullen, 
93 N. C,, 252. But the motion must be denied. The complaint states 
faets which are sufficient to constitute a cause of action; and the evidence 
is not so meager ag to require a dismissal of the action. 

The plaintiff is a resident of Florida; the defendant Seel is a resident 
of Buncombe County; and the Royal Pines Park, Inc., is a corporation 
organized under the laws of North Carolina. The plaintiff alleges 
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that the defendants for profit operated a playground for the amusement 
and entertainment of the public; that she went upon the premises and 
was given permission to use the “ladies’ rest room,” to reach which it 
was necessary for her to go down a flight of steps; that the carpet 
on the top steps had worn away; that the bare steps had become “slick, 
worn, water-soaked, slippery, very dangerous” and were not “in a reason- 
ably safe condition”; and that in going down the steps she fell and was 
injured by reason of the defendants’ neghgence. 

The plaintiff’s deposition was offered in evidence and to the admission 
of the following part of it the defendants excepted: Q. Was anything 
said to you by any one after you had received the fall you have just 
described? A. Yes. Q. What was said and by whom? A. The man in 
charge of the premises who had given me permission to use the ladics 
rest room came to where I was at the foot of the steps and said, “I am 
awfully sorry that you got hurt. We had intended to fix that carpet, 
but have just neglected to do so.” 

This evidence was improperly admitted unless it was competent either 
asa part of the res geste or as a declaration against interest. 

As a rule the law subjects to two tests all testimony submitted to a 
jury: the sanction of an oath and an opportunity for cross-examination. 
One of the exceptions to the rule admits declarations which constitute 
a part of the act, usually described as res geste. S. v. Dula, 61 N. C.. 
211. Such evidence is admissible under the following conditions: There 
must be (1) an act in itself admissible in the case independently of the 
declaration that accompanies it; (2) a declaration uttered simultane- 
ously, or almost simultaneously, with the occurrence of the act; and (3) 
the explanation of the act by what is said when it happens. The declara- 
tion is not admissible unless the act which it characterizes is in itselt 
idmissible. So, the first inquiry 1s whether there is any evidence that 
the declarant did anything so closely related as to become a necessary 
Incident of the htigated act—z. e., the alleged negligent injury. 

The record discloses no sufficient evidence to this effect. The one 
to whom she applied merely gave the plaintiff permission to use the 
room, and his permission was nothing more than his formal consent; 1 
was In no sense such exertion of power, exercised simultaneously with 
the injury, as the term res geste imphes. The time when the leave was 
granted or when the plaintiff availed herself of it is a matter of specula- 
tion. There is, therefore, no evidence of such an act by the asserted agent 
or employee of the defendants as is prerequisite to the admission of the 
proffered declaration. S. v. Dula, supra. 

Furthermore, the plaintiff testified that the alleged deelaration was 
made after the injury. This is indicated by her counsel’s question. How 
long afterwards is not shown, Declarations are not admissible as rvs 
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gestw unless made during the course of the main transaction or in con- 
nection with it immediately thereafter. Bumgardner v. AR. fh. 18: 
N. C., 488; 8. vo. Peebles, 170 N. C., 768; Batchelor v. &. &., 196 
N. C., 84. Let us concede, as suggested in S. v. Spivey, 151 N. C., 676, 
and 8S. v. Bethea, 186 N. C., 22, that the res gesfe cannot be arbitrarily 
confined within any limit of time; still in considering the defendants’ 
exeeption we cannot infer, in the absence of evidence or the point, that 
the declaration was made within such period as woulc. justify its ad- 
uiission. That was a matter of proof, and it was incumbent upon the 
plaintiff to establish her case upon competent evidence. 

It may be noted, im addition, that the declaration relates, not to a 
concomitant aet, but to a purpose previously entertaimedl. In form it is 
narrative; it does not characterize a subsisting fact; it deals with the 
past; it purports to express a preéxisting state of mond. 

For the reasons given we conclude that the evidence was not competent 
us pars ret geste, Simon ve Manning. 99 N. C., 827, 831; Queen v. Ins. 
Co. 177 N. C., 384. 

We are also of opinion that it is not competent as a declaration against 
interest. There is no proof that the person who made the statement 1s 
the defendant Seel; the question is whether the statement made by the 
person who is in charge of the premises ig binding on the defendants. 
Evidently it was not. It was said in Smith v. Rh. #., 68 N. C., 107: 
“The power to make declarations or admissions in behalf of a company 
as to events or defaults that have occurred and are past, cannot be in- 
ferred as incidental to the duties of a general agent to supertntend the 
current dealings and business of the company.” This principle is appli- 
‘able even if “the person in charge” was, as the plainciff contends, the 
general agent of the defendants; but there is an impressive absence of 
evidence as to the seope of the agent’s authority. Wallace v. A. f., 
10N Cy. 178% Pope w Bh he. SSN CaS 
of evidence there must be a new trial. 

New trial. 


més) 


(3. For error in the admission 
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WENDERSON CHEVROLET COMPANY, INcorPoRATED, v. F. B. INGLE. 
(Filed 27 January, 19382.) 


Bills and Notes I b—Due diligence must be used in presenting check, and 
in this case maker showed meritorious dcfense on motion to set aside 
judgment thereon. 

A check is only conditional payment, but the payee must exercise due 
diligence in presenting it for payment, and where his failure to exercise 
such diligence causes loss he must suffer it, due diligence being determined 
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in accordance with the facts and circumstances of each particular case, 
C. 8., 3168, 2978, and where upon a motion to set aside a judgment for 
surprise and excusable neglect, C. 8., 600, it appears that the movant’s 
neglect was excusable, and that his defense was that the plaintiff's agent 
went to the drawee bank to cash the defendant’s check, saw there was 
a run on the bank, and stocd in line in front of the paying teller’s window 
from 10:30 a.m. to 1:00 p.m. without getting the check cashed, that the 
bank did not close until 2:00 p.m., and it is found as a fact that others 
standing in line behind the plaintiff's agent, and who remained in line. 
cashed their checks: Held, an order denying the defendant’s motion to 
set aside the judgment on the ground that the defendant had not showed 
a meritorious defense is error. 


AppEAL by defendant from Schenck, J., at August Special Term, 
1931, of Henprerson, Reversed. 


Rh. L. Whitmire for plaintiff. 
Galloway & Galloway for defendant. 


Criarkson, J. This was a motion of defendant to set aside a judgment 
rendered in favor of plaintiff and against defendant at May-June Term, 
1931, of the Superior Court of Henderson County, under C. S., 600 
for excusable neglect. 

Defendant, I’. B. Ingle, had sufficient funds in the American National 
Bank of Asheville, to meet a check drawn on the bank for $142 which 
was delivered to plaintiff, about ten o’clock a.m., on 19 November, 1930, 
at its office in Hendersonville, to pay the last note due by defendant to 
plaintiff for a Chevrolet sedan. 

The court below found the following facts: “That the plaintiff sent 
its representative from Hendersonville to Asheville on the morning of 
20 November, 1930, and said representative entered said American Na- 
tional Bank building about 10:30 o’clock a.m. I find that there was 
‘a run’ being made on said bank on said morning of 20 November. 
1930, from the hour of its opening (9 a.m.)—and continued throughout 
the day, and that said bank failed to open its doors on 20 (21) Novem- 
ber, 1930, and has since said date failed to open, but has been taken 
over for liquidation purposes; that the representative of plaintiff, after 
entering said bank at 10:30 a.m., remained in said bank until about one 
o’clock p.m., on 20 November, 1930, but did not get said check cashed, 
and came out of said bank building before said bank was closed, on ac- 
count of the large number of persons who were in said bank seeking tu 
withdraw their deposits, anticipating the closing of said bank. 

{ find that other persons who entered said bank at a later hour than did 
the representative of plaintiff, Chevrolet Company, and took their place 
in the line of persons waiting to get to paving teller’s windows, got 
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checks cashed which had been drawn on said American National Bank. I 
find that other persons to whom defendant, Ingle, had given checks on 
said bank on same day as that on which plaintiff reczived its check, 
prescuted said checks for payment at the paying teller’s windows in said 
American National Bank and received cash for the amount of their 
respective checks. I conclude, as a matter of law, that the defendant 
liad a valid, legal excuse for not being present at the trial of the cause 
when judgment was entered against him at the May-June Term, 1931, 
of Jlenderson County Superior Court, but I am of opinion, and so hold, 
asa matter of law, that the defendant, had he been present, did not have 
a ieritorious defense to the action of the plaintiff, for that under the 
facts herein found the check given did not settle the obligation of the 
inaker, F. B. Ingle, and that the plaintiff had the right to proceed in its 
action against him, and the motion of the defendant to have the judg- 
nent set aside is denied. The court holds this as a matter of law and 
not as a matter of discretion.” 

The only question involved on this appeal: Did the court below err 
in holding as a matter of law that the defendant did not have a 
meritorious defense? We think so. 

C. S., 3168, is as follows: “A check must be presented for payment 
within a reasonable time after its issue or the drawer w:ll be discharged 
from liability thereon to the extent of the loss eaused by the delay.” 

(. S., 2978: “In determining what is reasonable time or an unreason- 
able time regard is to be had to the nature of the instrument, the usage 
of trade or business (if any) with respect to such instruments, and the 
facts of the particular ease.” 

In 5 R. C. 1., p. 506, “Checks,” see. 30, the following principle is laid 
down: “The holder of a check is bound to use due diligence in obtaining 
the money, and must present it and demand payment within a reasonable 
tine. It is provided in the Negotiable Instruments Law that a check 
must be presented for payment within a reasonable time after it 1s is- 
sued. If, however, the holder has knowledge of the insolvency or pre- 
‘arious condition of the bank, he must present the check for payment 
ut onee at the first opportunity, or the drawer will be relieved from 
liability.” 

“Tt is well settled that, in the absence of an agreement to the contrary, 
ua check or promissory note of either the debtor or a third person, re- 
veived for a debt, is merely conditional payment—that is, satisfaction of 
the debt if and when paid; but that acceptance of such check or note 
imphes an undertaking of due diligence in presenting it for payment. 
And if he from whom it is received sustains loss by want of such dili- 
gence, it will be held to operate as actual payment.” Dille v. White, note 
10 L. R. A. CN. S.), 541; Bank v. Barrow, 189 N. C., at p. 308. 


A, 
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In 21 R. C. L., p. 66 “Payment,” part sec. 65, we find: “The accept- 
ance of a check imphes an undertaking of due diligence in presenting it 
for payment. And, if he from whom it is received sustains loss by want 
of such diligence, it will be held to operate as actual payment of the debt 
for which it was given. lf a creditor receiving a check is guilty of 
laches in presenting it, or in giving notice of nonpayment, after present- 
ment, and the bank in the meantime suspends payment, he thereby makes 
it his own, and it operates as payment of his debt; the drawer having 
funds in the bank at the time of drawing the check, and not having 
withdrawn them.” 

It is conceded by all the authorities that the standard by which to 
determine whether a person has been guilty of negligence is the conduct 
of the prudent or careful or dihgent man. Bigelow, Torts, 261. The 
failure to observe, for the protection of the interests of another person, 
that degree of care, precaution, and vigilance which the circumstances 
justly demand, whereby such other person suffers injury. Cooley Torts, 
630. The failure to do what a reasonable and prudent person would 
ordinarily have done under the circumstances of the situation, or the 
doing what such a person under the existing circumstances would not 
have done. Baltimore & P. R. Co. v. Jones, 95 U.S., 441, 24 L. Ed., 506. 

In the present case plaintiff’s representative knew that there was a 
“yun” on the bank and stood in line with defendant’s check to cash it 
from 10:30 to 1:00 o’clock. Defendant had the money in the bank, the 
bank closed at 2:00 o’clock. Other persons got in line at a later hour 
than plaintiff’s representative and got their money. We cannot hold, 
as the able judge did in the court below, that the conduct of plaintiff’s 
representative, under the circumstances, did not settle the obligation. We 
think it did. Plaintiff’s representative, if he had stood until 2:00 o’clock, 
would have been able to have cashed the defendant’s check, as others 
in the line behind him got their checks cashed. He was too impatient 
and left. The findings of fact lead us to the conclusion that plaintiff’s 
representative, in leaving the bank at one o’clock, instead of staying 
until two o’clock, was not such conduct, under the facts and circum- 
stances of this ease, as that of a prudent man. Plaintiff’s representative 
failed to observe that degree of care, precaution and vigilance the 
circumstances justly demanded. For the reasons given, the judgment 
of the court below is 

Reversed. 
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WACHOVIA BANK AND TRUST COMPANY vy. E. D. TURNER Anb HIs 
WiFE, BERNICE FE, TURNER, anv R. C. CLICK, 


(Filed 27 January, 1982.) 


Judgments K b—Wife’s neglect to file answer upon assurances of hus- 
band that he would do so held excusable in joint action against them. 


Where a husband and wife living together are sued on a joint cause 
of action, and the wife, relying on the assurances of lier husband that 
he would employ counsel and cause an answer to be filed in her behalf, 
neglects to file an answer within the time prescribed, and a judgment by 
default is entered against her, and immediately upon notice of the judg- 
ment she employs counsel and moves to set aside the judgment for 
surprise and excusable neglect, C. S., 600: Held, the neglect of the wife 
is excusable, and upon a proper showing of a meritorious defense, her 
motion is properly allowed, the provisions of the Martin Act, C. 8., 2507, 
not affecting the relation of husband and wife or the rights and duties 
arising therefrom. 


APPEAL by plaintiff from Clement, J., at April Special Term, 1931, 
of Forsytn. Affirmed. 

This action was begun in the Forsyth County Court. The summons 
and a copy of the verified complaint filed therein were duly served on 
cach of the defendants. The cause of action alleged in the complaint was 
founded on a promissory note for the sum of $750, dated 11 January, 
1929, and due on 10 June, 1929. The note sued on is payable to the 
plaintiff; it is alleged in the complaint that the note was executed by 
the defendants, E. D. Turner and his wife, Bernice E. Turner, and was 
endorsed, before its delivery to the plaintiff, by the cefendant, R. C. 
Chick. 

Neither of the defendants filed an answer to the complaint within 
the time prescribed by statute. On 5 May, 1930, judgment by default 
final was rendered by the clerk of the Forsyth County Court in favor of 
the plaintiff and against the defendants for the sum of $7950, with in- 
terest and costs. 

On 22 September, 1930, pursuant to notice in writing served on the 
plaintiff, the defendant, Bernice E. Turner, moved bewore the clerk of 
the Forsyth County Court that the judgment rendered by said clerk on 
5 May, 1980, in this action be sct aside and vacated, on the ground that 
she has a meritorious defense to said action, and thet her neglect to 
file an answer to the complaint, setting up such defense, was excusable. 
Upon the hearing of this motion, the clerk found from all the evidence 
that the defendant, Bernice E. Turner, has a meritorious defense to the 
action, but that her neglect to file an answer to the complaint was not 


nee ee FALL TERM, 1931. 16: 


’ 
‘ewe 


BANK ¥v. TURNER. 


excusable. The motion was denied, and defendant appealed to the judge 
of the Forsyth County Court. At the hearing of this appeal, the judge 
approved the findings of fact and conclusions of law made by the clerk, 
and athrmed his order denying defendant’s motion. The defendant ex- 
cepted and appealed to the judge of the Superior Court of Forsyth 
County. At the hearing of this appeal, defendant’s assignments of 
error were sustained. 

From judgment reversing the judgment of the judge of the Forsyth 
County Court, and remanding the action to said court, with direction 
that the judgment by default final against the defendant be set aside and 
vacated, and that defendant be allowed to file an answer to the complaint 
in said court, plaintiff appealed to the Supreme Court. 


Fred &. Hutchins and H. Bryce Parker for plaintiff. 
Peyton B, Abbott and Hastings & Booe for defendant. 


Connor, J. In her affidavit filed with the clerk of the Forsyth County 
Court 1n support of her motion that the judgment rendered in this action 
in favor of the plaintiff and against her, be set aside and vacated, the 
defendant, Bernice E. Turner, denies that she executed the note sued 
on in this action as alleged in the complaint; she alleges that she did 
not sign the note as maker or otherwise, and that if her name appears 
thereon, it is a forgery, or at least that it was signed to the note without 
her authority. There was evidence at the hearing of the motion by the 
elerk in support of defendant’s affidavit. The clerk found from all the 
evidence that defendant has a meritorious defense to the action. This 
finding was approved by the judge of the Forsyth County Court, on 
defendant's appeal from the order of the clerk of said court denying 
her motion. It was also approved by the judge of the Superior Court of 
Forsyth County on defendant’s appeal from the judgment of the judge 
of the Forsyth County Court, afirming the order of the clerk of said 
court. It is therefore established that defendant has a meritorious de- 
fense to the action, and that 1f this defense is sustained at a trial of the 
action on its merits, the defendant is not liable to the plaintiff on the 
note sued on in this action. | 

It appears from the affidavit of the defendant that at the date of 
the service of the summons and complaint in this action on the defendant 
and her husband, E. D. Turner, the said defendants were living together 
as husband and wife in the city of Winston-Salem; that her husband 
assured the defendant that he had employed counsel to defend the 
action, and that he would look after her defense and file an answer to 
the complaint in her behalf; that the defendant rehed upon the assur- 
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ance of her husband that he would cause an answer to be filed in defend- 
ant’s behalf, setting up her defense to the action; and for this reason 
defendant did not attend the court in person or by attorney; and that 
she did not discover until after she was notified by the attorney for the 
plaintiff that judgment had been rendered in the action against her, that 
no answer had been filed therein on her behalf. Immedtately upon re- 
ceiving such notice defendant employed counsel, and ceused notice to 
be served on plaintiff that she would move that the judgment be set 
aside and vacated in accordance with the provisions of C. S., 600. 

The clerk of the Forsyth County Court found that the neglect of the 
defendant to file an answer to the complaint within the time preseribed 
by statute was not excusable, and for this reason, notwithstanding his 
finding that defendant has a meritorious defense to the action, denied 
her motion. The judge of the Forsyth County Court was of opinion 
that there was no error in the order of the clerk of said court, denying 
defendant’s motion, and for that reason affirmed said order. The judge 
of the Superior Court of Forsyth County sustained defendant's assign- 
ments of error based upon her exceptions appearing in the record, re- 
versed the judgment of the judge of the Forsyth County Court, and 
remanded the action to said court, with direction that the judgment by 
default final against the defendant be set aside and vacated, and that 
defendant be allowed to file an answer in said court to the complaint, 
setting up her defense to the action. 

The question of law presented by this appeal may be stated as follows: 
Is the neglect of a wife, who is living with her husband, and who 1s 
sued on a joint cause of action with her husband, to file an answer to 
the complaint, within the time prescribed by statute, because ot the as- 
surance of her husband that he will employ counsel and cause an answer 
to be filed setting up a meritorious defense to the action in her behalf, 
excusable within the provisions of C. S., 600? We are of the opinion 
that under these circumstances her neglect is excusable. It was so held 
in Vecholson v. Cox, 838 N. C., 49, and in Sikes vw. Weatherly, 110 
N. C., 1381, 14 8. E., 511. The decision in neither of these cases has 
been overruled or modified by this Court. 

C. 8., 2507, known as the Martin Act, does not affee> or purport to 
affect the relation of husband and wife, or their mutual rights and 
duties growing out of the marital relation. As said by Merrimon, C. J,, 
in Stkes v. Weatherly, supra, the wife may rely upon her husband’s 
promise to employ counsel for her, at her request, when a summons in a 
civil action has been served on her. Her neglect to file ain answer to the 
complaint, because of her reliance on her husband’s promise to do so, 
is excusable. The judgment is 

Affirmed. 
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MORRIS PLAN INDUSTRIAL BANK and L. Kk, MARTIN v. E. D. TURNER 
AND His Wire, BERNICE E. TURNER. 


(Filed 27 January, 19382.) 


(For digest see Bank v. Turner, ante, 162.) 


APPEAL by plaintiff from Clement, J., at April Special Term, 1951, 
of Forsytu. Affirmed. 

This action was heard by the judge of the Superior Court of Forsyth 
County on the appeal of the defendant, Bernice E, Turner, from the 
judgment of the judge of the Forsyth County Court, affirming the order 
of the clerk of said court, denying the motion of the defendant that the 
judgment by default final rendered against the defendant in thus action 
be set aside and yacated on the ground that her neglect to file an answer 
to the complaint within the time preseribed by statute, was excusable. 
C.5., 600. 

The clerk of the Forsyth County Court found from all the evidence 
that the defendant, Bernice E. Turner, has a meritorious defense to the 
action. This finding was approved by the judge of the Forsyth County 
Court and also by the judge of the Superior Court of Forsyth County. 
Defendant’s assignments of error based on hey exceptions to the conclu- 
sions of law by the clerk, which were approved by the judge of the 
Forsyth County Court, that the neglect of defendant to file an answer 
to the complaint was not excusable, were sustained by the judge of the 
Superior Court of Forsyth County. 

From judgment reversing the judgment of the judge of the Forsyth 
County Court, and remanding the action to said court with directious 
that the judgment by default final against the defendant be set aside aud 
yacated, and that defendant be allowed to file an answer to the complanit 
in said court, plaintiff appealed to the Supreme Court. 


DuBose & Weaver for plaintiff. 
Peyton B, Abbott and Hastings & Booe for defendant. 


Connor, J. The question of law presented by this appeal is identical 
with that presented by the appeal in Bank v. Turner, ante, 162. In 
accordance with the decision in that case, the judgment herein is 


Affirmed. 
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FARMERS NATIONAL BANK AND TRUST COMPANY vy, E, D. TURNER 
AND His WIFE, BERNICE KE, TURNER. 


(Filed 27 January, 1932.) 


(For digest see Bank v. Turner, ante, 162.) 


ApvEAL by plaintiff from Clement, J., at April Special Term, 1931, 
of Forsytu. -Affirmed. 

This action was heard by the judge of the Superior Court of Forsyth 
County on the appeal of the defendant, Bernice E. Turner, from the 
judgment of the judge of the Forsyth County Court, affirming the order 
of the clerk of said court, denying the motion of the defendant that the 
judgment by default final rendered against the defendant in this action 
be set aside and vacated, on the ground that her neglect to file an answer 
to the complaint within the time prescribed by statute was excusable. 
C.8., 600. 

The clerk of the Forsyth County Court found from all the evidence 
that the defendant, Bernice E. Turner, has a meritorious defeuse to the 
action. This finding was approved by the judge of the forsyth Couuty 
Court and also by the judge of the Superior Court of Forsyth Couuty. 
Defendant’s assignments of error based on her exceptions to the con- 
clusion of law by the clerk which was approved by the judge of the 
Forsvth County Court, that the ueglect of defendant te file an answer 
to the complaint was not excusable, were sustained by the judge of the 
Superior Court of Forsyth County. 

From judgment reversing the judgment of the judge of the Forsyth 
County Court, and remanding the action to said court, with direction 
that the judgment by default final be set aside and vacated, and that 
defendant be allowed to file an answer to the complaint, in said court, 
plaintiff appealed to the Supreme Court. 


DuBose & Wearer for plaintiff, 
Peyton B, Abbott and Hastings & Booe for defendant, 


Connor, J. The question of law presented by this appeal is identical 
with that presented by the appeal in Bank «. Turner, ante, 162. In 
accordance with the decision in that ease, the judgment herein is 


Affirmed, 
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TOWN OF HIGHLANDS et av. vy. CITY OF HICKORY Ef AL. 
(Filed 27 January, 1982.) 
Municipal Corporations A b-—-Statute revoking town charters and ex- 


tending limits of city to include their territory held valid. 


There are no constitutional limitations on the power of the General 
Assembly to provide by statute for the extension of the corporate limits 
of a municipal corporation or for the repeal of a statute under which a 
municipal corporation was organized, and a statute providing for the 
revocation of the charters of two towns, and the extension of the limits 
of a city to take in the contiguous territory formerly included within the 
limits of the towns is valid. 


APPEAL by‘ plaintiffs from Moore, J., at Chambers, in Newton, ou 
18 July, 1931. From Catrawsa. <Affirmed. 

This is an action to enjoin the holding by the defendants of a special 
election on 6 July, 1931, under the provisions of an act of the General 
Assembly of this State, and for judgment that said act providing (1) 
for the extension of the corporate limits of the city of Hickory, by 
including therein the territory now embraced within the corporate limits 
of the town of Highlands and of the town of West Hickory, respectively, 
and (2) for the repeal of the statutes under which the said towns of 
Wighlands and West Hickory are now organized as municipal corpora- 
tions, 18 unconstitutional and void. 

The action was begun on 3 July, 1931. On 4 July, 1931, a temporary 
restraining order was issued therein by Sink, J., restraining and enjoin- 
ing the defendants, jointly and severally, from certifying the results of 
the special election to be held on 6 July, 1931, under the provisions of 
chapter 41, Private Laws of North Carolina, 1931, and requiring the 
defendants to appear before Moore, J., at Newton, on 8 July, 1951, and 
then and there show cause, if any they had, why the temporary restrain- 
ing order should not be made permanent. 

At the hearing pursuant to said order, the temporary restraining 
order was dissolved. 

It was ordered, adjudged and deereed that the act of the General 
Assembly of this State under which the special election was held on 6 
July, 1931, was valid im all respects. 

Plaintiffs excepted and appealed from the judgment to the Supreme 
Court. 


Louis A. Whitener and John C. Stroup for plaintiffs. 
Self, Bagby, Councill, Aiken & Patrick, J. L. Murphy, Jr, R. I. 


Shuford and Theodore C. Cummings for defendants. 
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Connor, J. At the date on which this action was begun, to wit: 38 
July, 1931, the city of Hickory, the town of Highlands, and the town 
of West Hickory were municipal corporations, organized and existing 
under the laws of this State. They were located in Catawba County, 
and were excreising all the powers conferred upon them by statute. The 
town of Highlands adjoined the city of Hickory on the east; the town 
of West Hickory adjoined said city on the west. The territory ineluded 
within the corporate limits of said towns, respectively, was contiguous 
to the territory included within the corporate limits of the city of 
Hickory. 

At its regular session held in 1931, the General Assembly of this 
State enacted chapter 41, Private Laws 1981. This act 1s entitled, “An 
uet for the extension of the corporate limits of the city of Hickory, 
for an election in furtheranee thereof, for the repeal of the charters 
of other towns within the extended limits, and for other purposes.” The 
validity of this act is challenged by the plaintiffs in this action on the 
ground that the General Assembly was without power, because of consti- 
tutional limitations, to enact the same. This challenge cannot be sus- 
tained. There are no limitations in the Constitution of this State or of 
the United States upon the power of the General Assembly to provide 
by statute for the extension of the corporate limits of a municipal 
corporation organized and existing under the laws of tlis State, or for 
the repeal of a statute under which a municipal corporation in this 
State was organized. 

In Lutterloh vw. Fayetteville, 149 N. C., 65, 62 S. E., 758, it is said: 
“We have held in common with all the courts of this country, that 
municipal corporations, in the absence of constitutional restrictions, are 
the creatures of the legislative will, and are subject to its control; the 
sole object being the common good, and that rests in legislative discre- 
tion. Dorsey v. Henderson, 148 N. C., 428, 62 8. E., 547; Perry v. 
Commissioners, 148 N. C., 521, 62 S. E., 608; Manly v. Raleigh, 57 
N. C., 872. Consequently, it follows that the enlargement of the munici- 
pal boundaries by the annexation of new territory, and the consequent 
extension of their corporate jurisdiction, including that o7 levying taxes, 
are legitimate subjects of legislation. In the absence of constitutional 
restriction, the extent to which such legislation shall be enacted, both 
with respect to the terms and circumstances under which the annex- 
ation may be had, and the manner in which it may be :nade, rests en- 
tirely in the diseretion of the legislature. With its wisdom, propriety, or 
justice we have naught to do. It has therefore been held that an act of 
annexation is valid which authorized the annexation of territory, without 
the consent of its inhabitants, to a municipal corporation, having a large 
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unprovided for indebtedness, for the payment of which the property 
included within the territory annexed became subject to taxation.” 

Lutterloh v, Fayetteville is cited in Chimney Rock Co, v. Lake Lure, 
200 N. C., 171, 156 8S. E., 542, as authoritative in this jurisdiction. See, 
also, Penland v. Bryson City, 199 N. C., 140, 154 S. E., 88, and Holmes 
v. Fayetteville, 197 N. C., 740, 150 S. E., 624. 

We have examined the provisions of chapter 41, Private Laws 1931, 
with respect to the organization and government of the city of Hickory 
after its corporate limits have been extended as provided in the act. 
The contention of the plaintiffs that certain of these provisions are not 
valid cannot be sustained. There is no error in the judgment that the 
act is valid in all respects. The judgment is therefore 


Affirmed. 


J. E. HASTY ET at. v. TOWN OF SOUTHERN PINES et At. 
(Filed 27 January, 1932.) 


(For digest see Highlands v. Hickory, ante, 167.) 


APPEAL by plaintiffs from Finley, J., at Chambers in Carthage, on 
30 September, 1931. From Moors. Affirmed. 

This is an action to enjoin the defendant, the town of Southern Pines, 
its mayor and board of commissioners, from exercising as a municipal 
corporation, within the corporate limits of the town of West Southern 
Pines, governmental powers, and for judgment declaring that an act of 
the General Assembly of this State, repealing the statute under which 
the town of West Southern Pines was incorporated as a municipal 
corporation, and extending the corporate limits of the town of Southern 
Pines to include therein the territory included within the corporate 
limits of the town of West Southern Pines, unconstitutional and void. 

The action was heard on a demurrer to the complaint on the ground 
that the facts stated therein are not sufficient to constitute a cause of 
action on which the plaintiffs are entitled to the relief demanded. 

The demurrer was sustained and the action dismissed. Plaintiffs 
excepted and appealed to the Supreme Court. 


R. M. Andrews for plaintiffs. 
Ernest N. Poate and U. L. Spence for defendants. 


Connor, J. The town of West Southern Pines in Moore County, 
North Carolina, was incorporated by an act of the General Assembly 
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of this State, chapter 210, Private Laws 1923. It was duly organized 
and in existence as a municipal corporation on 3 March, 1931. At its 
regular session in 1931, the General Assembly enacted chapter 39, Pri- 
vate Laws 1931. This act is entitled, “An act to repeal and abrogate 
the charter of the town of West Southern Pines in Moove County, and 
to annex the territory within the territorial hinits thercof to the town 
of Southern Pines.” By its terms this act became in full Zoree and effect 
on 3 March, 1931. 

Plaintiffs, who are citizens of this State aud residents of the territory 
included within the corporate limits of the town of West Southern Pines, 
challenge the validity of chapter 39, Private Laws 1931, on the ground 
that the General Assembly was without power, because of constitutional 
limitations, to enact the same. This challenge cannot be sustained. The 
judgment is affirmed in accordance with our decision in Highlands v. 
Hickory, ante, 167. 

\firmed. 


GENERAL MOTORS ACCEPTANCE CORPORATION vy. J. L. FLETCHER. 
(Filed 27 January, 1982.) 


Principal and Agent A a—Evidence in this case held sufficient to raise 
prima facie case of agency for collection. 


Where there is evidence that an alleged agent has repeatedly collected 
money owed to the alleged principal, and that the alleged principal has 
received the money and applied it to the debts, it is stfficient to make 
out a prima facie case of agency, and where, in an aczion by a credit 
company on a note transferred to it, the defendant offers evidence of pay- 
ment to the automobile dealer who had transferred the note to the plain- 
tiff, together with such evidence of agency, and the jury finds the fact 
of agency in favor of the defendant: Held, a judgment entered thereon 
that the plaintiff recover nothing on the note is correct. 


APPEAL by plaintiff from Oglesby, J., at September ‘Term, 1931, of 
Forsytu. -Affirmed. 

This is an action to recover on a negotiable instrument executed by 
the defendant, payable to the order of the Lindsay Fishel Buick Com- 
pany, and negotiated for value and before maturity by the said Buick 
Company to the plaintiff. 

The action was begun and tried in the Forsyth County Court. The 
issues submitted to the jury were answered as follows: 

“1. Did the defendant execute and deliver to the Lindsay Fishel Buick 
Company his written obligation as alleged in the complaint? Answer: 
Yes, by the court upon the pleadings. 
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2. Did the Lindsay Fishel Buick Company transfer said written obli- 
gation to the General Motors Acceptance Corporation before maturity, 
and for value, as alleged in the complaint? Answer: Yes, by the court 
upon the pleadings. 

3. Was the Lindsay Fishel Buick Company the agent of the plarutift, 
General Motors Acceptance Corporation, with authority express or im- 
plied, to receive for it the payments as alleged in the answer? Answer: 
Yes, 

4. Did the defendant, J. L. Fletcher, pay to the Lindsay Fishel Buick 
Company, as agent for the plaintiff, the amount of said written oblga- 
tion, as alleged in the answer? Answer: Yes. 

5. In what amount, if any, is the defendant indebted to the plaintiff? 
Auswer: Nothing.” 

From judgment that plaintiff recover nothing of the defendant, plain- 
tiff appealed to the judge of the Superior Court of Forsyth County. Its 
assignments of error on this appeal were not sustained. 

lrom judgment affirming the judgment of the Forsyth County Court, 
plaintiff appealed to the Supreme Court. 


Shuping & Hampton for plaintiff. 
Parrish & Deal for defendant. 


Connor, J. On its appeal to this Court, plaintiff relies on its assign- 
ments of error vased on its exceptions to the rulings of the judge of 
the Superior Court on its appeal from the judgment of the county court 
with respect to 1ts exceptions at the trial pertinent to the third issue. 
Iu view of the admissions in the pleadings, this is the determinative issue 
in this action, The execution by the defendant of the negotiable instru- 
ment sued on in this action, its transfer by the endorsement of the 
Lindsay Fishel Buick Company for value and before maturity to the 
plaintiff, and the payment of the amount of said instrument by the 
defendant to the Lindsay Fishel Buick Company, after its transfer and 
before its maturity, are adinitted. The defense interposed by the de- 
fendant is that the Lindsay Fishel Buick Company was the agent 
of the plaintiff, for the collection of said instrument, and that therefore 
the payment of the same by the defendant to the said Buick Company 
discharged the defendant from liability on the instrument. 

There was evidence at the trial tending to show that the Lindsay 
Fishel Buick Company was the agent of the plaintiff, as alleged in the 
answer; this evidence with evidence offered by the plaintiff to the con- 
trary was submitted to the jury under instructions which are free from 
error, 
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The judgment is affirmed under the authority of Credi! Co. v. Green- 
hill, 201 N. C., 609, 161 S. E., 72; Bank v. Howell, 200 N. C., 637, 
158 8. E., 208, and Buckner v. C. I. T. Corporation, 198 N. C., 698, 
153 S. E., 254. In these cases it is held that where there is evidence 
tending to show that an alleged agent has repeatedly collected money 
upon debts owed to the alleged principal, and the alleged principal has 
received the money collected by the alleged agent, and applied the same 
as payments on his debts, the inference is permissible tha; an agreement 
to that effect had been made by and between them, and that the evidence 
is sufficient to make out a prima facie case of agency. This principle 
is applicable in the instant case. There was no error in the judgment 
affirming the judgment of the county court. It is 

Affirmed. 


DEPENDENTS OF FRED POOLE, DEcEAsSED, v. D. T. SIGMON Et AL. 
(Filed 27 January, 1982.) 


1. Master and Servant F i—Findings of fact of Industrial ‘Commission are 
conclusive on the courts only when supported by evidence. 


The findings of fact of the Industrial Commission in a hearing before 
it are conclusive on the courts only when there is evidence in support 
thereof, and on appeal to the Superior Court it has jurisdiction to review 
the evidence in order to ascertain whether the findings of the Industrial 
Commission are supported thereby. 

2. Same—Where jurisdictional findings of Commission ar? not supported 
by evidence the Superior Court on appeal should set aside its award. 


Where the findings of fact of the Industrial Commission that the de- 
ceased was an employee of the defendant and that the defendant em- 
ployed more than five workers, N. C. Code of 1981, sec. 8081(u), are not 
supported by any evidence in the hearing before it, the findings are 
jurisdictional, and upon appeal to the Superior Court the award should 
be set aside and vacated, 


AppeaL by the defendant, D. T. Sigmon, from Moore, J., at July 
Term, 1931, of CatawsBa. Reversed 

This is a proceeding begun before the North Carolina Industrial 
Commission for an award of compensation to be paid to the dependents 
of Fred Poole, deceased, by the defendant, D. T. Sigmon, pursuant to 
the provisions of the North Carolina Workmen’s Compensation Act. 

The proceeding was heard in the Superior Court of Catawba County 
upon the appeal of the defendant, D. T. Sigmon, from the award made 
by the Industrial Commission. This award was made by the Commission 
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upon its findings of fact and conclusions of law as appear in the record. 
The award was approved by the judge of the Superior Court. 

From judgment affirming the award, the defendant, D. T. Sigmon, 
uppealed to the Suprenie Court. 


Clarence Clapp and Walter CU. Feimster for appellant. 
‘Vo counsel for appellee. 


Connor, J. We find no evidence in the record certified to this Court 
on defendant’s appeal from the judgment of the Superior Court, tend- 
ing to support the finding by the North Carolina Industrial Commission, 
that Fred Poole, deceased, at the date of his fatal injuries, was an em- 
ployee of the defendant, D. T. Sigmon. All the evidence shows that he 
was an employee of the defendants, Allen and Mathis. Nor do we find 
‘inv evidence tending to support the finding that at said date the defend- 
ant, L. T. Sigmon, had in his employment, for any purpose not less 
than five employees. For this reason there was error of law in the 
findings of fact made by the said Industrial Commission, upon which the 
said Commission made its award in this proceeding, and in the judg- 
ment of the Superior Court affirming said award. 

The findings of fact made by the North Carolina Industrial Com- 
niission, 1n a proceeding pending before the said Commission, are con- 
clusive on an appeal from said Commission to the Superior Court, only 
when there was evidence before the Commission tending to show that the 
facts are as found by the Commission. Otherwise, the findings are not 
conclusive, and the Superior Court, on an appeal from the award of the 
Commission, has jurisdiction to review all the evidence for the purpose 
of determining whether as a matter of law there was any evidence tend- 
ing to support the finding by the Commission. West v. Fertilizer Co., 
201 N. C., 556. If the fact as found by the Industrial Commission is 
jurisdictional, as in the instant case, and there was no evidence tending 
to support the finding, the award should be set aside and vacated. 

-\s there was no evidence at the hearing of this proceeding by the In- 
dustrial Commission tending to show that the deceased was an employee 
of the defendant at the date of his fatal injuries, or that at such date 
the defendant had in his employment five or more employees (N. C. 
Code of 1931, sec. 8081(1), there was error in the award made by the 
Industrial Commission against the defendant. The award should have 
been set aside and vacated by the Superior Court. The judgment affiirm- 
ing the award is 

Reversed. 
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HUNTER K. PENN anv E, E. EMERSON, RECEIVERS oF THE TWIN CITY 
BUILDING AND LOAN ASSOCIATION, vy. J. FRANK KING anp HIS 
WIFE, KATE M. KING. 

(Filed 27 January, 1932.) 


1. Trial D a—Where upon admissions in the pleadings the plaintiff is 
entitled to recover any amount the granting of a nonsuit is error. 


Where on the admissions in the pleadings the plaintiff is entitled to 
recover any amount it is error for the trial court to dismiss the action 
as in case of nonsuit, and the fact that the defendant had tendered the 
amount admitted to be due with interest and cost to the time of filing 
answer, C. S., 896, and had paid it into court subject to the plaintiff's 
order does not vary this result. 


2. Building and Loan Associations D a—Amount paid on stock by borrow- 
ing stockholder should not be credited to debt upon insolvency of 
association. 


Where in an action by a receiver of a building and loan association the 
issue is raised as to whether the defendant had made payments in 
monthly installments on the amount borrowed from the association or 
whether the payments were installments on stock purchased by him: Held, 
the issue should be submitted to the jury, and if it should find that the 
defendant was a shareholder he is not entitled to have the amounts 
paid by him on his stock credited to his indebtedness to the association. 


Appear by plaintiff from Warlick, J., at June Term, 1931, of Rocx- 
INGHAM. Reversed. 

This is an action to recover the balance due on a loan of money made 
by the Twin City Building and Loan Association to the defendants on 
16 April, 1921. 

In their complaint, the plaintiffs allege that on 16 April, 1921, the 
Twin City Building and Loan Association loaned to the defendants the 
sum of $1,500, and that there is now due on said loan the sum of 
$1,347.85, with interest from 21 June, 1930. They demand judgment 
that, as receivers of the said association, they recover of the defendants 
the said sum as the balance due on said loan. 

In their answer, the defendants admit that on 16 April, 1921, the de- 
fendant, J. Frank King, borrowed from the Twin City Building and 
Loan Association the sum of $1,500. They allege that said loan was 
payable in monthly installments, and that the said J. Frank King has 
paid all the installments on said loan, except the installment amounting 
to $27.45 due on 1 June, 1927. They allege that they have tendered to 
the plaintiffs the said sum of $27.45 and have paid said sum into the 
office of the clerk of the Superior Court of Rockingham County, subject 
to the order of the plaintiffs. 
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In their reply, the plaintiffs admit that monthly payments were made 
by the defendants to the Twin City Building and Loan Association, as 
alleged in their answer. They allege, however, that said monthly pay- 
ments were not made on the loan to the defendants, but were made on 
shares of stock in the Twin City Building and Loan Association, which 
had been subscribed for by the defendant, J. Frank King. They further 
allege that the Twin City Building and Loan Association is now in- 
solvent, and that as receivers of said insolvent Association they are now 
engaged, under orders of the court, in liquidating its affairs. 

The defendants deny, for want of information and belief, that the 
Association is insolvent. 

At the close of the evidence for the plaintiff, defendants’ motion for 
judgment as of nonsuit was allowed, and plaintiffs excepted. 

From judgment dismissing the action as upon nonsuit, plaintiffs ap- 
pealed to the Supreme Court. | 


J.M. Sharp and Allen H. Gwyn for plaintiffs. 
Allan D. Ivie, Jr., and Shuping & Hampton for defendants. 


Connor, J. On the admissions in the pleadings in this action plaintiffs 
were entitled to judgment that they recover of the defendant, J. Frank 
King, at least, the sum of $27.45, with interest from 21 June, 1930, and 
the costs of the action. The tender alleged in the answer does not relieve 
the defendant, J. Frank King, from ability to plaintiffs for the amount 
admitted to be due on the loan to him by the Twin City Building and 
Loan Association, with interest and costs which accrued prior to the 
filing of the answer. C. S., 896. There was error in the judgment dis- 
missing the action. For this reason, the judgment must be reversed. 

The determinative issues raised by the pleadings in this action should 
be submitted to the jury. If the jury shall find from the evidence that 
the defendant, J. Frank King, is a shareholder of the Twin City Build- 
ing and Loan Association and that said Association is insolvent, then 
the monthly installments paid by him to the Association should be ap- 
pled to the payment of his dues as a shareholder, and not as credits 
on his indebtedness to the Association. Rendleman v. Stoessel, 195 N. C., 
640, 143 S. E., 219. Otherwise, the payments should be apphed on the 
indebtedness, and judgment rendered for the balance due. The judgment 
dismissing the action as of nonsuit is 

Reversed, 
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CHARLES A. CABE, DECEASED, JOHN C. BUCHANAN, GUARDLAN oF MRS. 
CHARLES A. CABEH, AND MRS. CHARLES A. CABH, vy. PARKER- 
GRAHAM -SEXTON, INCORPORATED, AND TRAVELERS’ INSURANCE 
COMPANY. 

(Filed 27 January, 1982.) 


1. Master and Servant F b-——-Evidence held sufficient to support finding 
that death was caused by poisonous gases in tunnel. 

In a proceeding for compensation under the provisiors of the Work- 
men’s Compensation Act the evidence tended to show that the deceased 
was employed to run a gas dinkey engine for the removal of muck from 
a tunnel, that the gasoline engine was left running in the tunnel and 
generated deadly carbon monoxide gas, that blasts of dynamite were 
trequently set off in the tunnel which generated deadly nitrous oxide gas, 
that the tunnel had just been bored through and that, before the time 
of the injury, certain appliances for ventilating the tunnel had been 
removed, and that the gases would collect in pockets in the muck and 
drift to and fro in the tunnel, with further testimony of physicians who 
bad attended the deceased and who had qualified as experts, that the 
deceased had died from poisonous gas, is Held, sufficient to sustain the 
tinding of the Industrial Commission that the death of the deceased was 
directly caused by carbon monoxide or nitrous oxide gus, and that his 
death was compensable as arising out of and in the course of the employ- 
ment of the deceased. 


2. Master and Servant F i—Findings of fact supported by competent 
evidence are conclusive on appeal from Industrial Commission. 
The findings of fact by the Industrial Commission are conclusive on 
the courts when supported by any sufficient competent evidence. 


3. Master and Servant F c-——-Defendant held not entitled to autopsy under 
the facts and circumstances of this case. 

The provisions of the Workmen’s Compensation Act that an autopsy 
may be had under certain circumstances at the expense of the party 
demanding it does not contemplate that a party should have such right 
absolutely after the body has been interred for a long time, and the 
refusal of the Industrial Commission in its discretion to allow a motion 
therefor, first made formally at the hearing, will not be held for error 
when the condition of the body would not reveal the information sought 
under the facts and conditions of the case. Ordinarily afcver the body has 
been buried it is a matter within the court’s discretion whether disin- 
terment will be ordered, the body then being in custodia legis. 


AppreaL by defendants from Moore, J., at January “erm, 1931, of 
Haxwoop. Affirmed. 

This action was regularly instituted before the North Carolina In- 
dustrial Commission, and from an award of the hearing Commissioner 
and of the full Commission, an appeal was taken to the Superior Court 
of Haywood County where, upon a hearing, judgment was entered con- 
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firming the award of the Industrial Commission. From the judgment 
confirming said award, the defendants excepted, assigned error and 
appealed to the Supreme Court. 

It was in evidence on the part of plaintiff, that the condition of 
Charles A. Cabe’s health was good when he went in the tunnel at 
7 o’elock the night of 23 July to work. He was driving a gas dinkey or 
motor truck run by gasoline, used to pull five to ten muck cars, in and 
out of the tunnel hauling muck. The gas dinkey ran some 7,000 feet 
into the tunnel from where the muck was being removed. High ex- 
plosives of dynamite were constantly being shot. Foul and irritating 
fumes were in the tunnel, since the tunnel had been “holed through,” 
and the gases pretty much in there all the time. The smoke and gases 
would drift back and forth and would sometimes go one way and some- 
times another. The smoke from the detonations would drift back and 
forth and there was no artificial means of ventilating the tunnel at 
that time. These safety means had been taken out. No exhaust or 
intake fans and no air shaft through the roof on the side where they 
were working. There were fumes in the tunnel from the gas dinkey and 
the presence from this kind of gas at the time the bottom was being 
disturbed—there were bad odors at all times. The blow gun blew the 
smoke up and it was very bad. The effects on a man in the proximity 
was, he would have severe headaches and become sick at his stomach, 
and he would vomit. This condition had been there in the tunnel prior 
to 23 July, 1929, ever since there had been a gas motor in there. There 
was a difference in the smell of the gas and the dynamite explosion, and 
these different odors and gases were present on the evening of 23 July, 
1929. The morning of the 24th, Charles A. Cabe was very sick and 
told his brother “he was sick enough to die.’ He became unconscious 
and blind on the 24th, and died the next evening. He was vomiting 
and was pale and yellow. 

Linden Cabe, a witness for plaintiff and a brother of Charles A. Cabe, 
testified, in part: “On the morning of the 24th, he said to hurry and 
get him home. He said he was going to die before he got there. He said 
he was sick on gas, sick enough to die. . . . He said we were run- 
ning off the road, and the witness discerned that his eyesight was failing 
him. He kept saying we were going to run off. He talked out of his 
head. There were about 30 men in the crowd working right along to- 
gether cleaning up muck. Three or four of them got sick. . . . On 
the 23rd they had been shooting dynamite. The quantity used was 12 
or 18 holes. I used one-half stick about 20 inches apart about 20 or 30 
shots. They were 3 or 4 feet deep. The high places were 12, 14 or 18 
inches above the ordinary bottom. In some places only five inches. We 
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would put a hole down to grade and used about a quarter of a stick or 
half a stick. They would explode as many holes as they got ready. 
The most I remember was 24. They set off this many about 4 or 5 
times. They would come about 2 and a half hours apart. When thev 
started to set them off, we went back a lttle ways in the tunnel and 
then went right back. It was the orders to go back. I always went back 
and put up the hghts, and if it was all right, I would call in the men. 

Only three men made any complaint that I knew of. They 
complained of gas sickness and headache. . . . I ‘old them that 
morning that gas and powder smoke was too heavy and not to get too 
hot, they might get knocked out, and they obeyed my orders. Sometimes 
we kept the gas dinkey running in the tunnel allthe time. . . . The 
muck was blown up by an air gun. It was used to loosen the muck. 
It has been packed there a long time and had water running over. We 
could hardly loosen it up with a pick or shovel. We had to blow it up 
with an air gun and load it into cars. . . . We didn’t use powder 
in the tunnel only dynamite. It had the smell of dynamite in it and a 
smell like the gas from the exhaust of the gas motor. We let the motor 
run in there.” 

Loney Cabe, testified, in part: Was foreman working in tunnel, and 
brother of Charles A. Cabe. “I went to work a little earlier than he 
(Charles A. Cabe). They had done some shooting that night. I don’t 
remember how many shots, probably 30 or 40. About 16 to 25 shots at 
one time. After the shots the smoke would drift toward Sterling Creek 


until the air changed. . . . Before we broke through, there was a 
fan over the intake operated by electricity. It carried air in and 
would force the smoke back. . . . About midnight I first observed 


that Charles was sick. I went to the motor where he was lying and 
asked him what was the matter. He said he felt awful bad. Before 
that, his health had been good. He was lying on top of the motor. 

I saw him as we were coming off next morning at quitting 
time. . . . His face on the outside was pieded. It was red and 
yellow. It was just red and yellow pieded. . . . We took him over 
to the car and then on home. He said, ‘let me lay down. I am sick 
enough to die. He said he was made sick from driving that motor. 
The gas or something like that. As we came on home up cn the mountain 
he became unconscious and was talking out of his head. I could discern 
he was beyond knowing anything. . . . From the time we got 
Charles home on Wednesday afternoon, he was in an awful shape until 
he died. He was burning just like his lungs had been set on fire, and I 
couldn’t start to explain it. He coughed up something from his lungs. 
It was different from anything I had ever smelled.” 
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Dr. Grover C. Wilkes testified, in part: “I am a practicing physician 
and graduate of the North Carolina Medical School and Medical Col- 
lege of Virginia. I am licensed to practice in North Carolina. Have 
been practicing 14 years. Had two and a half years experience in the 
World War in this country and in France in the capacity of captain. 
I did everything in general medicine, very little surgery. General prac- 
tice. In the army I took a special course and studied gas in school. I 
have, during recent months, had occasion to review authorities on the 
subject. That was before the death of these people. . . . I saw 
Charles A. Cabe on 24 July, 1929. I found him in a condition that I 
considered the result of carbon monoxide poisoning. He became un- 
conscious. lle was prostrate. He was breathing very heavily when I 
suw him. His pulse was racing. His temperature was very slightly 
increased, and he was unconscious. . . . There has been two cases 
of carbon monoxide gas poisoning in the same family and they both 
died.” 

Dr. F. Angel testified for the claimants: “My name is Dr. Furman 
Angel. I live at Franklin and am 32 years old. I graduated at Jefferson 
Medical College in 1918. I spent 3 years in the U. S. Naval Service in 
the U. 8S. Naval Hospital, I returned to Philadelphia and spent 2 years 
aud 6 months in the Pennsylvania Hospital. 1 practiced surgery in the 
Naval Hospital. I own a hospital of 70-bed capacity. I have the assist- 
ance of two doctors and 28 nurses, and perform about 1,400 major 
operations per year. [ have been operating in this hospital since Au- 
gust, 1923. I had three years service in the Naval Medical Corps. My 
practice 1s confined to surgery at the hospital. [ have no general practice 
at all. We treat all kinds of cases, but surgery is our specialty. In my 
practice I have occasion to treat persons suffering from carbon monoxide 
gas poisoning. I imagine I have treated in the neighborhood of a dozen 
cases since I have been practicing medicine. I was called to treat Linden 
Cabe in my hospital. I was called on and treated Charles A. Cabe at 
his home. At the time I saw Mr. Cabe, he was practically dead. I saw 
him about 5 hours prior to his death, the day before he died, I saw 
him in the afternoon and he died at 7 o’clock that evening. He had a 
great shortness of breath; a fast pulse; he was not synose, but had a 
very livid color, the color of a dving man. The symptoms present in a 
ease of poisoning from carbon monoxide gas is the patient will have 
gastric distress, shortness of breath, fast pulse, and usually have a pink 
color, and.one that persists after death. Headaches, nausea and vomiting 
are symptoms, seeing obstacles or illusions are symptoms. Some of the 
causes that produce or generate carbon monoxide gas are combustion of 
gas in some type of motor, that is the commonest. Dynamite blasts will 
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not produce much of it, that produces a nitrous gas. Dyr.amite will pro- 
duce a deadly gas whether in confined space or not; it 1s worse in con- 
fined space. In such a tunnel as has been described in the evidence, zt 2s 
my knowledge and experience that this gas will accumulate and remain. 
in the muck. Hither gas has an affinity for mud or inuck. Pockets, 
known as air pockets, will form in a tunnel and the gas remains in those 
pockets indefinitely, and the gas has an affinity for that sort of place 
more than in the natural air. It is my opinion Charles A. Cabe died 
from some kind of gas poisoning. I did not have a spec:al test made to 
determine just what kind, but he died from gas poisoning.” 

R. S. Perry, testified for claimants, in part: “My residence is at 
Cove Springs, Ga. I am now engaged in the chemical business. I am 
in the chemical business and doing consulting work in mining and 
engineering problems. I am with a corporation, I am president of it. 
I was educated at Lehigh University in Chemical Engineering; and in 
the Royal School of Mines, in Saxony. I hold degrees from these col- 
leges; I have no other degrees. I have special work in mining and 
inetallurgy in Germany. The degree from Lehigh University is the 
degree of analytical chemistry in B.S. I am a life member of the 
American Institute of Mining and Metallic Engineering; life member 
of the Master Builders Association of Pennsylvania; I ara a life member 
of the Educational Bureau of Paint and Varnish; I am a Fellow of the 
Institute of American Chemists; member of the Franklin Institute; 
member of the American Society of Testing Materials. Since I have 
been a grown man my profession has been that of paint, varnish, and 
consulting work and professional work in occupational and other poison- 
ous gases and nuisances and mining work. As a mining 2ngineer I have 
discovered and operated mines in Alabama, Georgia, Tennessee, Arkan- 
sas and Virginia. I have had experience in mines and other places 
where tunnels were being built, several tunnels in Georgia, Arkansas 
and Virginia. At present my engineering offices are at Atlanta.” On 
cross-examination: “Q. Mr. Perry, with the headed-in condition with 
the draft of air blowing and this man riding in and out as stated to 
you; this man about midnight complained and said thar he 1s sick and 
feels awfully bad, and tells his foreman that he does not believe that 
he can work on until morning, but does; he goes in and out of the 
tunnel with the dinkey a number of times between then and morning; at 
7 o’clock his shift goes off; he goes to his quarters and goes to the dining 
room; he sits down behind the stove and says he is sick enough to die; 
he says that he is about to freeze to death, chilly, he declines to eat any 
breakfast; he vomits on two occasions; says he is sick enough to die; 
an hour elapses and he goes up to the top of the mountain; he is weak 
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in the legs; he does not keep up with the other men; he gets in an auto- 
mobile at 9 o’clock in the morning, conscious; he is pale and is a 
whiteish looking color; he says he is deathly sick; he believes he is going 
to die: he wanted his brothers to carry him home; he was driving in 
fresh air until 10:30; he said to look out, you were running off the bank, 
he was driving in the air 70 or 80 miles; he had a doctor sometime 
between the time he arrived home that evening and the next evening 
when he died; he wakes up and recognizes that he is home; he says 
‘Tam at home’; he was perfectly conscious; when the doctors talked to 
him he is able to recognize folks; he talked perfectly rational; he died 
at seven o’clock in the evening; is 1t your opinion that he died from 
the effect of one or more poisonous gases? A, Accepting contravening 
evidence, which I heard, I would conclude that he died from the effect 
of one or more poisonous gases. Q. Leaving out the other facts? A. My 
option is that he died as stated. Q. From carbon monoxide gas? A. 
From the effect of one or more poisonous gases. Q. What other? A. 
Carbon monoxide; nitrous oxide. . . . Q. If a man dies from the 
effects of carbon monoxide gas poisoning it will show in the blood taken 
frum the body the morning before he died; the test the chemist made 
showed absolutely no poison from carbon monoxide in the blood; would 
that not indicate strongly that he died from some other cause? \. It is 
purely negative; there is no reason to suppose that carbon monoxide will 
remain in the hemoglobin or the blood. Q. Experts here made the 
statement that it would show; and the chemist found negative in the 
blood. .A. If they found carbon monoxide in the blood it would be 
positive; if they did not discover it 1t would be negative. Negative 
means that they just did not discover it. Negative as used here means 
‘failure to discover.’ ” 

Upon a hearing in the court below, a judgment was entered sustaining 
the award of the Industrial Commission. The defendants excepted, as- 
signed numerous errors and appealed to the Supreme Court. The 
material ones will be considered in the opinion. 


Doyle D, Alley and Alley & Alley for plaintiffs. 
Johnson, Smathers & Rollins for defendants. 


Crarkson, J. The findings of fact and award by the North Carolina 
Industrial Commission is as follows: “It is admitted and found as a 
fact by the Commission that carbon monoxide gas can be produced 
by the improper combustion of gas and other explosive liquids and gas 
detonation; and that it is found in the excessive gas exhaust from a 
gas engine when idling in large quantities; that it is also found that 
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the explosion of dynamite produces both carbon monoxide and nitrous 
monoxide gases. Upon consideration of all the evidence the Commission 
finds as a fact: That the claimant at the time of the alleged accident was 
in the employ of the defendant. . . . That the accident and injury 
to the plaintiff arose out of and in the course of his employment and that 
his death was the direct result of poisoning from carbon monoxide or 
nitrous monoxide gas involuntarily inhaled in the Catalcochee Tunnel.” 

The defendants contend: First, was there sufficient competent evl- 
dence to sustain the findings of fact and the award in this case? We 
think so. “The findings of fact by the Industrial Ccmmission in a 
hearing before them is conclusive on appeal when there is sufficient 
competent evidence to sustain the award.” Williams v. Thompson, 200 
N.C., at p. 465. 

The defendants contend: Second, was there any evidence of an acci- 
dental injury resulting in the death of the deceased? We think so. Charles 
A. @Cabe was working for defendant in the Cataloochee Tunnel, on the 
night of 23 and 24 July, 1929, and it was contended that he ‘hed on 
25 July, 1929, from the effects of carbon monoxide or nitrous oxide 
gas poisoning. 

The Cataloochee Tunnel extended from the mouth of Cataloochee 
Creek to Waterville, a distance of seven miles, and was 12 feet 8 inches 
high, and 11 feet wide. At the time of the accident, there were four 
crews, of about thirty men each, working in the tunnel, approximately 
2,000 feet apart, and the crews worked day and night. There were two 
gasoline engines or motor trucks working in the tunnel, one coming in 
and going:out from each end, at intervals of about eizhteen minutes. 
The trucks were ordinary motor trucks, running on an iron track, and 
pulled from five to ten ears and were used to haul concrete into and 
muck out of the tunnel. At intervals of about two ard a half hours 
during the day, and all through the night of 23 July, 1929, thirty or 
forty shots and between twelve and eighteen holes of dynamite were 
exploded in the tunnel. At the time of the injury to te deceased, the 
tunnel had been “holed through,” which is to say tha; the two crews 
that began to bore the tunnel from each side of the mcuntain had met 
in the middle, and all artificial ventilation had been removed. On the 
morning of 24 July, 1929, shortly after midnight, the deceased, while 
engaged in operating one of the gas dinkeys or motor trucks, and after 
having worked in the tunnel since seven o’clock of tha evening of 23 
July, complained of being sick, and was discovered by Lis brother lying 
upon top of the truck inside of the tunnel, while the cars were being 
loaded with muck. Before quitting time, at about seven o’clock, on the 
morning of 24 July, he again complained of being sick, and said he 
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would have to be taken home. Upon arrival at his home, a doctor was 
called, and on the following day, 25 July, 1929, he died. 

The plaintiffs contended, and offered evidence tending to prove, that 
the death of Charles A. Cabe was caused by poisoning from carbon 
monoxide or nitrous oxide gas. The defendants, on the other hand, 
contended that the death of deceased was not caused by carbon monoxide 
or other gas poisoning, but that his death was due to some disease. Upon 
these conflicting contentions, the Industrial Commission found as a fact 
that the death of the deceased “was the direct result of poisoning from 
carbon monoxide or nitrous oxide gas involuntarily inhaled in the 
Cataloochee Tunnel.” Opinion reported in Volume II of the Opinions 
of the North Carolina Industrial Commission, at page 8. 

The findings of fact were sustained by the court below, and we think 
there was ample evidence. 

All of the evidence which we have recited above was unobjected to, 
and it discloses (1) That Charles A. Cabe was a healthy man when 
he went into the tunnel to work at 7 o’clock the evening of 23 July. 
At 12 o’clock he was sick and continued so until quitting time next 
morning at 7 o’clock, then he was very sick and wanted his brothers to 
hurry and get him home. He said “He was sich on gas, sick enough to 
die.” “He said he was sich from driving that motor” (the gas dinkey). 
He had illusions, was unconscious, blind and talking out of his head, 
vomiting, his coloring and many other known symptoms were those of 
gas poisoning. His brother said “He was burning gust like his lungs 
had been set on fire.” “He coughed up something from his lungs.” Dy. 
Grover C, Wilkes, a physician of more than ordinary experience, testi- 
fied “I found him in a condition that I considered the result of carbon 
monoxide poisoning.” Dr. F. Angel, a physician of great experience, 
testified: “J# is my opinion Charles A. Cabe died from some kind of 
yas poisoning . . . but he died from gas poisoning.” R. 8. Perry, 
ii mining engineer, of much experience, testified: “Q. From carbon 
monoxide gas? A. From the effects of one or more poisonous gases. Q. 
What other? A. Carbon monowide, nitrous oxide.” (2) That before the 
tunnels had been “holed through,” there were artificial measutes of 
ventilating the tunnel, but on the night of the 23d and 24th, and some 
time prior, they had been taken out. The smoke and gases would drift 
back and forth. About every two and a half hours large quantities of 
dynamite were put in the holes and shot. The muck was blown up by an 
air gun and loaded on muck ears, a gas dinkey or motor truck run by 
gasoline, hauled the muck cars, and was driven by Charles A. Cabe. 
There was stench and a deadly gas from muck that was being blown 
up. There were fumes from the gas dinkey, which sometimes was kept 
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running in the tunnel all the time. Foul and irritating fumes in the 
tunnel since 1t had been “holed through.” About midnight Charles -A. 
Cabe was lying on the top of the motor feeling “awful bad,’ but he 
worked on until quitting time, 7 o’clock, then was heard lis pitiful 
wail “sick on gas, sick enough to die.” Three of the men “complained 
of gas sickness and headaches.” We think there was ample evidence 
to sustain the ruling of the court below upholding the finding of the 
Industrial Commission. The defendants introduced evidence, but under 
our practice in this jurisdiction, it is the well settled rule and accepted 
position that, on motion to nonsuit, the evidence which makes for the 
plaintiff’s claim and which tends to support his cause of action, whether 
offered by the plaintiff or elicited from the defendant’s witnesses, will be 
taken and considered in its most favorable light for the plaintiff, and 
he is entitled to the benefit of every reasonable intendment upon the 
evidence, and every reasonable inference to be drawn therefrom. 

Pubhe Laws 1929, chap. 120, known as the “Workmen’s Compensa- 
tion Act,” sec. 2(f), is as follows: “ ‘Injury’ and ‘personal injury’ shall 
mean only Injury by accident arising out of and in the course of the 
employment, and shall not include a disease in any form, except where 
it results naturally and unavoidably from the accident.” 

We think the evidence clearly indicates that Charles A. Cabe sus- 
tained an injury by accident arising out of and in the course of his 
employment. The evidence negatives that it was an oceupational dis- 
ease. .atthiessen & Hegeler Zinc Co, v. Industrial Board, 284 IIL, 378, 
120 N. E., 249; City of Joilet v. Industrial Commission, 291 Ill, 555, 
126 N. E., 618. 

The case of Industrial Commission v. Tolson, 87 Ohio App., 282, 
174 N. E., 622, is similar to the case at bar. There a miner who had 
always been healthy, strong and vigorous, after firing a shot or shots, 
in the common parlance of mining affairs is known as the process by 
which coal is loosened, became ill, left the mine and went to a doctor 
and from there went to his home and died a few days later. The doctor 
testified that he was suffering from monoxide poisoning; that he had 
every appearance of it, a flushed face, and other conditions that follow 
such poisoning. The principal question with which the court was con- 
cerned in this case was whether monoxide poisoning was an accidental 
injury within the provisions of the Workmen’s Compensation Act. It 
was held that such an injury was accidental and that poisoning from 
carbon monoxide gas was not an occupational disease. 

The defendants contend: (3) “Is the right to have an autopsy, granted 
under section 27 of the North Carolina Workmen’s Compensation Act, 
a matter within the discretion of the North Carolina Industrial Com- 
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uission and/or can claimants recover where they have denied the right 
of autopsy?” We think under the facts and circumstances of. this case 
the carrier had no right to have an autopsy. 

Laws 1929, supra, sec. 27, the latter part is as follows: “The employer, 
or the Industrial Commission, shall have the right in any case of death 
to require an autopsy at the expense of the party requesting the same.” 

The defendant, Travelers’ Insurance Company, requested of the North 
Carolina Industrial Commission an autopsy of Charles A. Cabe, de- 
ceased, The plaintiffs’ attorneys wrote the Insurance Company refusing 
to give consent, and said: “Upon due investigation of the law, we are 
of the opinion that there is a wide difference between an autopsy, pure 
aud simple, and a post-mortem examination to be made after interment. 
We are, therefore, advising our client to resist your request for disin- 
terment. The body of the deceased was interred on 24 July, 1929, more 
than one month ago, and in view of the fact that the body was not 
embalmed, together with sentimental reasons, the widow and other 
members of deceased’s family, are seriously emphatic in thei refusal 
vf a disinterment.” 

The defendants contend that “The court erred in denying the de- 
fendants’ motion for an autopsy, upon the following findings of fact 
by the court below: ‘That, on 24 August, the defendant carrier requested 
in writing of John C. Buchanan, administrator of the estate of Charles 
A. Cabe. deceased, and guardian of his widow, the right to have an 
autopsy performed; that, on 27 August, Messrs. Alley & Alley, attorneys 
for the widow and attorneys for the guardian of the widow and the 
udministrator of the estate, wrote the defendant carrier denying the 
request, and copy of which letter is hereto attached and made a part 
of the record hereof; copy of which letter was forwarded to the Indus- 
trial Commission; that there was no formal request made upon the 
Tudustrial Commission for an autopsy until the case was called for 
hearing in Waynesville on 8 November, 1929; that the deceased, Charles 
A. Cabe, was buried on the evening of 27 July, 1929, in a wooden coffin, 
and without having been embalmed; that an autopsy at this time would 
not reveal the cause of the death of Charles A. Cabe, and further that 
an autopsy on 17 August, the date of the request upon the widow of 
the deceased, would not have revealed the cause of the death of Charles 
A. Cabe” Upon the foregoing findings of fact, the Commissioner, in 
his discretion, denies the motion of the defendants for an autopsy, and 
the defendants duly excepted and assigned error. We do not think the 
exception and assignment of error can be sustained. 

In 17 C. J., at p. 1139-40, under the subject of “Dead Bodies,” we 
find the following statement: “Except in cases of necessity or for 
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laudable purposes the policy of the law is that the sanctity of the grave 
should be maintained, and that a body onee suitably buried should re- 
main undisturbed. . . . There is a distinction between the rights 
existing prior to burial and those after burial; because after its inter- 
ment the body is in the custody of the law, and a disturbance of its 
resting place and its removal is subject to the control and direction of 
a court of equity in any case properly before it. The right to have a 
dead body remain unmolested is not an absolute one; it must yield where 
it contliets with the public good or where the demands of justice require 
such subordination. -l court will not, however, order a body tu be dis- 
interred unless there is a strong showing that it is necessary and the 
interests of justice require it.” (Ltalies ours.) 

Tn the case of Thompson v. Deeds, 98 Towa, 228, 230, 35 L. Ro UN., 
06, it is said: ‘SA proper appreciation of the duty we owe to the dead, 
and a due regard for the feelings of their friends who survive, and the 
promotion of the public health and welfare, all require that the bodies 
of the dead should not be exhumed, except under circumstances of ex- 
treme exigency.” 

“Civilized countries have always recognized and protected as sacred 
the right to Christian burial and to an undisturbed repose of the human 
body when bumed. The unauthorized disinterring of the body of a de- 
ecased human being is an indictable offense both at common law aud by 
statute, regardless of the motive or purpose for which the act is done.” 
SR. C.L., part sec. 16, at p. 694. C. S., 4820, 4321, 4822; S. v. Welson, 
04 Ne Ce at Ye 1020%- Jin piven. a Chie. TO! Nowy Tbe as 2 
WeLean, 121 N. C., 589, 42 L. R. A., 721. 

The conduct of the Insurance Company, the carrier, in this action, 
does not appeal to a sense of justice. The carrier requested the North 
Carolina Industrial Commission to exhume the body of Charles A. Cabe 
sometime after he was buried. We find nothing in the statute giving the 
right. .All the evidence in this action, taking a common scnse view of the 
reeord, shows that the employer did not in the exereise of due care, 
provide for its employee Charles A. Cabe a safe place to work. He and 
his brother were both killed by the deadly gas in the tunnel and others 
were made sick. The expert witnesses of plaintiffs and defendants may 
differ, but the admitted facts cannot be ignored. From the testimony 
of plaintifi’s expert witnesses, the blood test 1s not always controlling. 
We think-the Industrial Commission on the facts had the right to deny 
the Insuranee Company, the carrier, an autopsy. Ordinarily this is a 
matter of discretion when applied for by those having the right. 

One of the primary objects and purposes of compensation laws is to 
grant certain and speedy rehef to injured employees, or, in case of death, 
to their dependents. The deceased was killed about two and a half vears 
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ugo, and this proceedings was instituted shortly after his death in an 
effort to collect the compensation that his widow is entitled to. This 
delay is unjustifiable. It is not righteous for the carrier to delay pay- 
mieut so as to force an indigent or poor person to take less than the law 
willows under the act. From a careful reyiew of the record, the judgment 
below is 

Affirmed, 


STATE v. J. M. BREWER. 
(Filed 27 January, 1932.) 
1. Criminal Law L e—Finding that witness is an expert is conclusive 
on appeal when finding is supported by competent evidence. 
The adjudication by the Superior Court that a witness is an expert 


wili not be disturbed in the Supreme Court on appeal when there is 
competent evidence to support his finding. 


te 


Criminal Law G i-—-Where expert has made proper examination of 
bank’s assets he may testify that bank was insolvent at certain date. 
Upon the trial of a bank official under the provisions of section 224(¢), 
N. CC. Code (Michie), for permitting deposits to be taken by employees 
when he knew the bank to be insolvent, testimony of a certified public 
accountant who had had experience in such matters and who had ex- 
auimnined the books of the bank and had obtained from the directors, col- 
lectively and individually, information as to the value of its assets in- 
cluding lands and collateral, that the bank was insolvent at the time in 
question is not objectionable and an exception thereto by the defendant 
will not be sustained on appeal. 


3. Banks and Banking I b—lIn prosecution for permitting deposits when 
bank was insolvent testimony of reports to Commission is properly 
excluded. 

On the trial of a bank official for permitting deposits to be taken by 
emplovees when he knew the bank to be insolvent, section 224(g), N. C. 
(ode (Michie), a question asked a certified public accountant who had 
testified to the bank’s insolvency as to whether he had considered reports 
made to the Corporation Commission covering a certain period is prop- 
erly excluded as res inter altos acta, 


ae 


4. Appeal and Error J e—It must appear what excluded testimony would 
have been in order for exception to be considered on appeal. 
Where an exception is entered to the exclusion of certain testimony 
it must appear of record on appeal what the testimony, if permitted, 
would have been, or the exception will not be considered. 


>. Criminal Law I g-——Misstatement of contentions of a party should be 
brought to trial court’s attention in apt time. 

Exeeption to the statement of a party’s contentions in his charge to 

the jury must be taken in apt time or it will not be considered, and in 

this trial of a bank officer for permitting deposits in his bank with 
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knowledge of its insolvency, the statement of the contention that the bank 
was operating on less than the required legal reserve, was a pertinent cir- 
cumstance to go to the jury bearing upon the knowledge of the defendant 
of the bank’s insolvency. 


6. Same—Bank is insolvent within the meaning of the statute when the 
market value of its assets is less than its liabilities. 


A bank is insolvent within the meaning of the statute making an 
officer criminally liable for permitting deposits to be received with 
knowledge of its insolvency, when the actual cash market value of its 
assets is not sufficient to pay its liabilities to its depositors or other 
creditors, and Held, the charge of the court upon the evidence in the 
case was correct. 


7. Same-——Bank officer’s admission that he knew of insolvency held com- 
petent in prosccution for permitting deposits knowing insolvency. 
Upon the trial in this case of an officer of an insolvent bank for per- 
mitting deposits to be received after knowledge of its insolvency: Held, 
testimony of the officer’s admissions that he knew of the insolvency of 
the bank at the time in question with his explanation thereof is held 
competent on appeal. 


8. Same—Instruction in this prosecution for permitting deposits know- 
ing of bank’s insolvency held correct. 


Where an officer of a bank is on trial under an indictment charging 
that he permitted deposits to be made in the bank when he knew it was 
insolvent, an instruction supported by the evidence is not erroneous that 
the jury must not convict upon an assumption of the defendant’s guilt 
but that they must find beyond a reasonable doubt from the evidence that 
the defendant was guilty of the offense charged against. him, or that he 
had actual knowledge of the insolvency as defined by the court, and that 
the opinion of bank auditors and examiners is not conclusive. 


9. Criminal Law L e—-On appeal in criminal action the Supreme Court 
can review only matters of law or legal inference. 


The Supreme Court on appeal in a criminal action against an officer 
of an insolvent bank for permitting deposits to have been received with 
knowledge of the bank’s insolvency can review only matters of Jaw or 
legal inference. Art. IV, sec. &. 


AppreaL by defendant from Barnhill, J., at June Term, 1931, of 
Waker, No error. 

This was a criminal action against John M. Brewer, T. E. Bobbitt, 
S. W. Brewer, T. M. Arrington and R. M. Squires, tried before lis 
Honor, M. V. Barnhill, and a jury, at the June Special Term, 1931, 
of Wake Superior Court, upon a bill of indictment found at the June 
Term, 1931, of said court, charging said defendants, including said 
John M. Brewer, he being an officer, to wit, president of the Citizens 
Bank of Wake Forest, N. C., with receiving, or permittir.g to be received, 
deposits in said bank at said time knowing the said bank to be insolvent 
in violation of section 224(g), N. C. Code, 1927 (Michie). At the con- 
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clusion of the State’s evidence motion for judgment as of nonsuit us to 
the defendants, T. M. Arrington and R. M. Squires, was allowed by the 
court below. There was a verdict of not guilty by the jury as to defend- 
ant, S. W. Brewer. Upon the foregoing charge the defendant, John M. 
Brewer, was placed upon his trial and pleaded not guilty, The jury 
returned a verdict of guilty. 

The court below rendered judgment on the verdict: “And now, the 
defendant, J. M. Brewer, being at the bar of the court in his own 
person, and the judgment of the court being prayed by J. C. Little, 
Esq., solicitor for the State; it is ordered, considered and adjudged 
that the defendant, the said J. M. Brewer, now here, be imprisoned 
in the State prison at Raleigh, N. C., for an indeterminate sentence of 
not less than one year nor more than three years, as provided by section 
7738 of the Consolidated Statutes of North Carolina.” The defendant 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. 


Atlorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

Chas. U. Harris, Willis G. Briggs, W. H. Sawyer and Wm. B. Jones 
for defendant. 


Crarkson, J. The defendant was indicted under section 224(g¢) N.C. 
Code, 1931 (Michie), which is as follows: “Any person, being an officer 
or eluployee of a bank, who receives or being an officer thereof, permits 
un employee to receive money, checks, drafts, or other property as a 
deposit therein when he has knowledge that such bank is insolvent, shall 
be guilty of a felony, and upon conviction thereof shall be fined not 
more than five thousand dollars or imprisoned in the State prison not 
urore than five years, or both. Provided, that in any indictment here- 
under insolvency shall not be deemed to include insolyeney as defined 
under subsection (d) in the definition of insolvency under section two 
hundred and sixteen (a). (1921 chap. 4, see. 85; 1927 chap. 47, sec. 17.)” 

C. 8., 216€a), in part: “The term ‘insolvency’ means: (a) when a 
bank cannot meet its deposit habilities as they become due in the regular 
course of business; (b) when the actual cash market value of its assets 
is insufficient to pay its liabilities to depositors and other creditors; 
(c) when its reserve shall fall under the amount required by this act, 
and it shall fail to make good such reserve within thirty days aftev 
being required to do so by the commissioner of banks; (d) whenever 
the undivided profits and surplus shall be inadequate to cover losses of 
the bank, whereby an impairment of the capital stock is created.” 
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R. S. Gochenour, a witness for the State, who, after proper inquiry, 
was adjudged an expert by the court, testified, in part: After relating 
his experience as a public accountant; that he was a member of the 
firm, or employed by the firm of A. M. Pullen and Company, certified 
public accountants, and that he was employed by the Eanking Depart- 
ment of the State Corporation Commission to examine the books of the 
bank with the idea of determining its assets and liabilities, and that he 
did investigate the value of the papers and other propexty of the bank, 
whereupon the following questions were asked him: “Q. Did you in- 
vestigate the value of the papers and other property of the bank? A. 
Yes, sir. Q. Please state to his Honor and the jury to what extent 
and how you investigated the value of the assets, the notes and other 
property of the bank. A. Well, I got the directors together, all of the 
board of directors—Q, Right there; that includes the defendants here ? 
A. Yes, sir. Q. All of them? A. All of them were there. I got the 
opinion of them individually and collectively on the value of the various 
assets, and after that I had the cashier of the other bank in Wake 
Forest go over the asscts and give me his opinion on them and also 
one other outside disinterested party, taking each asset individually. 
Q. Please state whether or not you consulted each one of these defend- 
auts, to wit, T. E. Bobbitt, J. M. Brewer, S. W. Brewer, T. M. Arring- 
ton, and R. M. Squires. A. I am absolutely certain about all of them, 
except Dr, Squires. I think he was there too, but I ain not absolutely 
certain about him. Q. Mr. Gochenour, from your examination of the 
bank’s books, its assets and liabilities, including all property of the 
bank and all liabilities of the bank, please state whether or not you 
formed an opinion at that time as to whether the bank was solvent or 
insolyent. «A. Is it proper for me to ask for a definition of the word 
‘insolvency,’ so there will be no misunderstanding as to what is meant? 
Q. Keeping in mind the same question that I asked you, and keeping 
in mind that the law of North Carolina is that a bank is considered 
insolvent when the actual cash market value of its assets is insufficient 
to pay the habilities to the depositors and other creditors, assuming 
that to be the correct legal definition of the term ‘insolvent,’ please 
answer the question I asked you. (To all the foregoing questions and 
answers, defendants in apt time objected; objection overruled; defend- 
ants excepted.) Q. Go ahead and state whether you had formed an 
opinion at that time? A. Yes, sir. Q. From your exemination of the 
assets and liabilities, from your examination of this bank’s books, and 
from information you obtained from these very defendants on trial here, 
please state whether or not, in your opinion, on 26 March, 1929, and 
also on 25 March, 1929, the Citizens Bank of Wake Forest was solvent 
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or insolvent. (Objection by all defendants; objection overruled; defend- 
ants excepted and assigned error.) .\. Yes, sir, it was insolvent. I aim 
basing that opinion upon my examination of what constituted the assets, 
plus the information gained from these various defendants.” The wit- 
ness, Gochenour, further testified ‘that the estimate at that meeting 
was made on each asset separately and all were asked to state fully 
their opinion in regard to it, and they either concurred openly or did 
not make any objection to the values as discussed openly at the meeting.” 

The witness went into detail as to the value of the assets and liabilities 
of the bank and testified that the bank was insolvent $102,273.19, the 
total hability of the bank was $185,198.98 and face value of assets was 
$185,404.65, leaving a net face value of $205.67. The total amount of 
deposits was $134,988.21. ‘A certificate of deposit issued to W. R. 
Powell, Commissioner of the Sinking Fund of the town of Wake Forest 
was $8,627.24 and accrued interest on that certificate of $138.08. There 
was a deposit of J. Milton Mangum, treasurer of Wake County for 
$36,000 and accrued interest on that deposit of $463.89.” The witness 
further testified that the defendant, J. M. Brewer, at the time the bank 
failed was according to the bank’s books indebted to the bank, by both 
direct and indirect hability in the sum of $18,417.63, to which testimony 
the defendant objected and excepted and assigned error. The witness 
further testified that according to the bank’s books the defendant had 
on deposit to his personal account the sum of 23 cents. The witness 
was permitted to testify that the firm of W. C. Brewer and Company 
(J. M. Brewer being a partner), had an overdraft in the bank amount- 
ing to $3,167.63. That cash in the bank when it closed, according to 
witness’ audit, was $781.90. The witness further testified that as a 
part of the assets carried on the books of the bank was equity in real 
estate at $64,076.60. ‘That all these items of real estate were received 
by the bank as result of foreclosure proceedings prior to 1 December, 
1924; that these items of real estate had been carried on the books 
of the bank at the amount paid for them at foreclosure proceedings, to 
wit, $64,076.60, from 1 December, 1924, until the day the bank closed; 
that there were first mortgages of $44,388.64 ahead of the amount at 
which the bank bought the land in at foreclosure.” The witness further 
testified that the condition disclosed by the investigation of the books 
showed that the trouble of the bank was depreciation of land values and 
insolvency of makers of notes and that the witness did not find a false 
entry in the bank and did not find a concealment or anything of that 
kind and that the books were clear and that anyone could have examined 
the books covering five or ten years and arrived at its condition, and 
there was no suggestion of any substitution of books and apparently those 
were the same books that they had had all the time. 
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©. I. Taylor testified, in part, that most of the assets of the bank 
had been deposited with certain creditors for their protection; that 
one bank in Raleigh had $52,000 as security and that J. M. Mangum, 
county treasurer, had $31,816 as security; that certain assets had been 
pledged for the payment of certain particular claims against the bank; 
and that the real estate which the bank had owned had been pledged by 
first mortgage to secure loan upon it. 

We do not think that the foregoing exceptions and assignments of 
error made by defendant, as above set forth, to the testimony of the 
State’s witness Gochenour, can be sustained. The comvetency of this 
kind of evidence is now well settled in this jurisdiction, 

In 8S. vu. Hightower, 187 N. C., at p. 304, speaking to the subject: 
“The business of examining banks undoubtedly falls within the classifi- 
cation of trades and pursuits, requiring special skill or knowledge, 
and hence one versed in its intricacies, we apprehend, should be per- 
mitted to speak as an expert.” At p. 307: “Applying these principles 
to the instant case, we think the better practice would have been for 
Latham and Coursey to have stated the facts or to have detailed the data 
before drawing their conclusions or giving their opinions in evidence, but 
we shall not hold it for legal or reversible error that such was not re- 
quired as a condition precedent to the admission of their opinions in 
evidence before the jury. S. v. Felter, 25 Iowa, 75 S. v. Foote, 58 8. C., 
218. Speaking to a similar question, in Commission vu. Johnson, 188 
Mass,, p. 385, Bradley, J., said: ‘By this form of examination no in- 
justice is done, for whatever reasons, even to the smallest details, that 
an expert may have for his opinion can be brought out fully by cross- 
examination.’ ” 

Gochenour testified: “I got the directors together, all the board,” 
including defendant J. M. Brewer, except Dr. Squires. “I got the 
opinion of them individually and collectively on the value of the various 
assets. . . . Yes, sir, it was insolvent. I am basing that opinion 
upon my examination of what constituted the assets, plus the informa- 
tion gained from these various defendants.” 

The defendant contended that the State’s witness, Gochenour’s, testi- 
mony that the bank was insolvent, and his opinion of the aggregate 
value of its assets, was clearly incompetent and inadmissible. We cannot 
so hold. The record discloses in regard to the witness for the State, 
Gochenour, “who after proper inquiry, was adjudged an expert by the 
court.’ “Whether or not a witness is an expert is a question for the 
court below to decide, and if there is any evidence that a witness is 
an expert, the decision of the court below will not be reviewed on ap- 
peal.” Shaw v. Handle Co., 188 N. C., at p. 232. “Whether a witness 
is competent to testify as an expert is a question primarily addressed 
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to the sound discretion of the court, and his discretion is ordinarily 
conclusive. S. v. Wilcox, 132 N. C., 1120; Hammond v. Schiff, 100 
N.C., 161.” Lrles v, Pickett Mills, 197 N. C., at p. 773. 

The record discloses that Gochenour, “after relating his experience 
as a publie accountant.” N.C. Code, supra, sec. 7024(a), defines “Prac- 
tice of Public Accounting” as follows: “A person engaged in the practice 
of public accounting, within the meaning and intent of this chapter, who 
offers his or her services to the public as one who is qualified to render 
professional service in the analysis, verification and audit of financial 
records and the interpretation of such service through statements and 
reports.” Section 7024(f) makes it unlawful for any person, firm, etc., 
to engage in the practice of public accounting without receiving certifi- 
eate of qualification from the State Board of Accounting. 

In Loan Assn. v. Davis, 192 N. C., at p. 112, speaking to the subject: 
“Defendant’s objections were properly overruled. Both witnesses were 
expert accountants—one a certified accountant, and the other a bank 
officer of long experience. It was competent for them to testify as 
to the effect upon the accounting of these entries. S. v. Hightower, 187 
N.C., 300.” Bank v. Crowder, 194 N. C., 331; S. v. Maslin, 195 N.C, 
at p. 540; S. v. Rhodes, ante, 101. 

The witness Gochenour was asked by defendant: “Q. Did you investi- 
gate in making the audit for comparative purposes or any other purpose, 
reports made by bank examiners to the Corporation Commission as to 
the condition of this bank at various times, beginning in 1924, and 
until the bank closed?” (To this question the State objected; objection 
was sustained; defendant excepted and assigned error.) We think the 
objection and assignment of error cannot be sustained. Neither the 
Corporation Commission nor any other agency could give defendant per- 
mission to violate the statute. The matter was res anter alios acta alteri 
non debet. Again, the record does not disclose what the answer of the 
witness would have been, so this Court could determine its relevancy, 
competency or materiality. Newbern v. Hinton, 190 N. C., 111. 

The defendant contends that the court erred in charging as to oper- 
ating the bank without legal reserve. The following is what is com- 
plained of: “The State contends that the officers of any bank being 
operated with its reserve, as provided by statute, short by more than 
$14,000 when the total amount required is less than $18,000, must know 
that it was in bad condition; and that that circumstance is such as to 
put them on notice that the bank was insolvent at that time.” This was 
in the contentions, and if defendant thought it error he should have 
objected at the time, otherwise the matter is waived. S. v. Sinodis, 
189 N. C., at p. 571. This might not be direct evidence of insolvency, 
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but we think it is a pertinent circumstance to go to the jary as bearing 
upon the knowledge which the defendant had of such insolvency. The 
exception and assignment of error cannot be sustained. 

The defendant contends that the court erred in its definition of the 
term insolvency: “A bank is considered insolvent, gentlemen, when the 
actual cash market value of its assets is not sufficient to pay its lhabil- 
ities to depositors and other creditors. That is to say, if you find from 
the evidence that the total liabilities were $185,198.98, and you find 
that the total assets, the cash market value, amounted to less than that, 
then the bank was not solvent. If you take into consideration the land, 
money on hand, and notes, and find that the market value was less than 
$185,198.98, then the bank was insolvent. If the land was worth as 
much as it was carried on the books for, and if the notes were worth 
as much as they were carried on the books, and the other assets were 
worth as much as appeared from the books, then, according to the 
testimony, the assets totaled more than the liabilities; but if the land 
or the notes, or both together, had an actual market value so as to bring 
it below $185,198.98, then the bank was insolvent.” The part of the 
charge of the court below set forth in italics is almost the identical 
language of the statute. The balance is a detailed explanation from the 
facts in the case. We think the exception and assignment of error 
untenable. 

C. M. Medlin, a witness for the State, testified, in part: “That he 
was a resident of New Light, Wake County, and a depositor in the bank 
and that after the closing of the bank he had a conversation with the 
defendant Brewer about the solvency or insolvency of the bank. Q. Did 
vou have a conversation with him about the solvency or insolvency of 
the Citizens Bank of Wake Forest? A. Yes, sir, about the bank. Q. 
When did the conversation take place? A. The 28th day of March. Q. 
The bank closed when? A. The 26th of March, 1929. Q. Where did 
that conversation take place? A. Down at Mr. Brewer’s office. Q. Was 
it relative to the solvency or insolvency of the bank? A. Relative to 
the condition of the bank. . . . Q. Tell what your conversation 
with Mr. Brewer was? A. I went to see Mr. Brewer on the 28th. Mr. 
Brewer was sitting in his office. I stepped in and said ‘Mr. Brewer, 
what were you doing to let our bank close?’ He said he could not help 
it, he had carried it as long as he could. I said, ‘If youl were going to 
close, why didn’t you close before the farmers sold their crops and put 
the money in? His reply was that the farmers had no money. I said 
‘Mr. Brewer, it looks strange to me that you would run this bank on 
until the farmers had no money and then close.’ He said ‘We could 
have carried it a little longer, but it would have caught the hotels if we 
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had carried it on to the end of the month.’ The court: catch the hotels? 
Witness: Yes, sir, catch the hotels. Q. Go ahead. A. I said ‘How long 
has this bank been in this bad condition?’ He said, ‘Oh, this bank 
has been busted for two years or more. I bought too much land. I 
bought four hundred bales of cotton and stored it.’” The witness further 
testified, on cross-examination, that Mr. Brewer told him that he had 
never bought 400 bales of cotton with the bank’s money. 

At the request of defendant, the court below gave the following 
charge: “The statute requires that the defendant had actual, not in- 
ferential, knowledge of the insolvency of the bank at the time the de- 
posits were received. The court charges you that you cannot convict 
this defendant upon any assumption that he should have known that the 
bank was insolvent. It is the duty of the jury to find from the evidence, 
beyond a reasonable doubt, that the defendant had actual knowledge of 
the ensolvency of the bank as insolvency is defined to you by the court. 
The question of insolvency is one that must be determined by the jury, 
and the court charges you that the opinion of bank auditors, and ex- 
aminers is not conclusive on this poimt, but the jury shall give this 
testimony such weight and credence in the hght of all the evidence as it 
thinks proper. The evidence must be sufficient to prove beyond a reason- 
able doubt that the bank was insolvent and that this fact was actually 
A:nown to the defendant.” (Italics ours.) 

The court below charged the jury that the defendant had requested 
the instruction “it is just as much the law as if the court had given 
them to you on its own initiative.” 

The court below gave the contentions of the State and defendant 
fairly and accurately. The court charged: “As to the defendant, J. M. 
Brewer, if you find beyond a reasonable doubt that the bank was in- 
solvent; that he, as an officer of the bank, had knowledge of its insolvent 
condition; that, after such knowledge, he permitted Bobbitt or any 
other officer or employee to receive deposits, knowing of its insolvency, 
your duty is to return a verdict of guilty. If the evidence does not so 
satisfy you, beyond a reasonable doubt, you will return a verdict of not 
guilty. . . . Now, the State has offered certain evidence for you to 
consider, and from that testimony you will determine the guilt or inno- 
cence of the defendant in this case. In that connection, the court wishes 
to caution you that, while only the State offered evidence, you have 
no right to consider that fact adversely to the defendant, and it is in no 
wise to be considered by the jury adversely to the defendant. His 
failure to offer evidence is not an admission of guilt nor is it a circum- 
stance tending to. show that he is guilty, nor is it a circumstance to be 
considered by the jury adversely to the defendant. On the other hand, 
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when you come to consider the testimony of the State you do have the 
right to take into consideration that the evidence offered by the State 
was uncontradicted. . . . The court would say further, gentlemen, 
that you have no right to convict this defendant on account of sympathy 
for the depositors who lost money in the bank; neither have you a right 
to acquit him because of sympathy for him or those dependent upon 
him. It is your duty to find a verdict according to the facts in this 
case and the interpretation of law as laid down to you by the court.” 

The court below defined “permit,” “market value,” mentioned in the 
statute, to which no exception was taken by defendant. We think the 
court charged the jury on every phase of the evidence and the law 
applicable thereto. 

It may be noted that the testimony of Medlin, a witness for the State, 
was uncontradicted. In the conversation he had with the defendant, is 
the following: “J said, ‘How long has this bank been in this bad con- 
dition?’ He said ‘Oh, this bank has been busted for two years or more. 
I bought too much land. I bought four hundred bales of cotton and 
stored it.’”’ Defendant did not deny having made this statement. 

This Court, under Article LV, section 8 of the Constitution of North 
Carolina, has the “Jurisdiction to review upon appeal, any decision of 
the courts below upon any matter of law or legal inferer.ce.” The ques- 
tion was one of fact for the jury to determine. We find in law no error 
in the trial by the able judge in the court below. 

No error. 


J. B, JACKSON vy. DAIRYMEN’S CREAMERY anp INDEPENDENCE 
INDEMNITY COMPANY. 


(Filed 27 January, 1982.) 


1. Master and Servant F b—Evidence held to sustain finding that claimant 
received injury in accident in course of his employment. 


Evidence introduced before the Industrial Commission that the appli- 
cant for compensation under the provisions of the Workmen’s Compensa- 
tion Act was employed to deliver milk and to solicit customers during a 
price war, or competition, and whose duty it was to return the delivery 
truck at times after regular hours owing to the effort to retain the 
employer’s customers, and that the employee on the occesion in question 
was working after the usual time of returning the truck and incidentally 
ate his supper, played pool for a short time, and while engaged in his 
duty of returning the truck to the employer's premises met with the acci- 
dent in question, is Held, sufficient to sustain the finding of the full Com- 
mission that the accident occurred during the course of the applicant’s 
employment and arose out of it, and the judgment of the Superior Court 
sustaining the award will be sustained on appeal. 
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2. Same—Mere possession of whiskey by employee at time of accident will 
not bar recovery of compensation. 


The mere fact that an applicant for compensation under the provisions 
of the Workmen’s Compensation Act had in his possession whiskey con- 
trary to our statutes, 3 C. 8., 3411(b) does not alone prevent the recovery 
of compensation, it appearing that the whiskey had remained untouched 
and that such possession had no connection with the accident or in any 
manner was a contributing cause. 


ApreaL by defendants from MacRae, Special Judge, at Regular 
August-September Mixed Term, 1931, of Buncombe, Afhrmed. 

The opinion for the full North Carolina Industrial Commission in the 
above entitled action, by Matt H. Allen, chairman, filed 11 July, 1931, 
is as follows: 

“This was an appeal to the full Commission from an award of Com- 
missioner Dorsett denying compensation. The claimant was employed 
by the Dairymen’s Creamery which was located just outside of the city 
of Asheville on Route No. 4. His duties consisted of delivering milk 
to cafes, stores and hospitals in the city of Asheville, and ordinarily 
his day’s work ended about seven o’clock p.m., but he was required 
to deliver milk outside of regular hours if called upon to do so, and 
at the time of this accident there was evidence that there was a price 
war on in Asheville among those engaged in selling dairy products and 
that it was the duty of this claimant to solicit business and to engage 
and encourage the patronage of all regular customers. The claimant 
lived on the premises of the employer and it appears from the evidence 
that it was his duty after the day’s work to return the truck to the 
premises of the employer. 

On 13 September, 1930, the claimant, after making the regular rounds 
and making certain special deliveries, parked the truck down town and 
attended to business of his own and engaged in certain amusements such 
as playing pool and that sometime between 11 o’clock and midnight, 
while driving the truck from the city of Asheville to the premises of the 
employer for the purpose of returning the truck to its proper place the 
plaintiff met with an accident resulting in a compound fracture of the 
right leg with extensive bone injuries and injury to the muscles of the 
leg, with paralysis of one group of muscles in the front of his leg, and 
with a simple fracture of the left leg. 

Upon this evidence Commissioner Dorsett found as a fact that there 
was a diversion on the part of the plaintiff from the scope of his regular 
employment and that although the accident occurred while he was in 
the act of returning the truck to his employer’s premises as he was 
required to do, nevertheless the accident did not arise out of and in the 
course of his employment. 
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The full Commission cannot reach this conclusion frora the evidence. 
In the case of Brown v. Hildebran, Docket 270, filed 7 May, 1930, and 
reported in the March Advance Sheet, this Commission adopted the 
rule that 1f a master would have to respond in damages to a third party 
for an injury inflicted by his servant, then the servant under the Work- 
men’s Compensation Act is entitled to recover, and if we apply this rule 
to the instant case, this claimant is entitled to compensation. 

If this claimant had met with an accident during the period of time 
between his last delivery of milk and collection of account and the 
time that he boarded the truck to return to the dairy and while engaged 
in matters that had no connection with the master’s bus:ness we would 
have before us the question as to whether or not such deviation had 
the effect of suspending the relationship of master and servant, but this 
is not the case, because the claimant met with his aecident on the 
return trip to the dairy and after he had completed his personal business, 
and the master’s business was resumed at the time he bozrded the truck 
for the purpose of returning it to its proper place, and this being true 
the full Commission holds that the admitted deviation of from one to 
two hours docs not bar a recovery. See Jones v. Weigand, 184 Appellate 
Division, New York, 644; Peppers v. Wiggins Drug Stozes, Inc., N. C. 
Ind. Com., Vol. 1, p. 164; Bryan v. Bunis, 208 Appellate Division, 
Supreme Court, New York, page 389; Aohlman v. Hyland, 54 N. 1D,, 
710; 00 2. Le BR. 14873 Riley vo. Standard Oil Co.,. 231 N.. ¥., 301, 

The full Commission concludes that even if this claimant temporarily 
abandoned his master’s business when visiting the barber shop and pool 
room and other places on his personal business and fer his personal 
amusement, he resumed it on starting to return the truck of the master 
to its proper place. 

Upon consideration of all the evidence in this case tie Commission 
directs that the finding of Commissioner Dorsett that the accident did 
not arise out of and in the course of the employment be and the same 
is hereby vacated and set aside, and that the following findings of fact 
be substituted therefor, to wit: (1) That the claimant, J. B. Jackson, 
at the time of his alleged injury, was in the employ of the defendant, 
Dairymen’s Creamery. (2) That on 18 September, 1930, he sustained 
un aceldent and injury which arose out of and in the course of his 
employment. (8) That at the time of the accident and injury his aver- 
age weekly wages amounted to $17.50 per week. (4) That the claimant 
has been totally incapacitated from the performance of ordinary labor 
since 13 September, 1930. (5) That the extent of his permanent dis- 
abihty cannot be determined at this time. 

It is thereupon ordered that an award issue providing for the payment 
of compensation to the claimant at the rate of $10.50 pes week to begin 
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as of 13 September, 1930, and to continue until further order of this 
Commission and that the defendants pay all hospital and medical bills. 
It is further ordered that this case be set for further hearing at such 
time as the injuries of the claimant may reach a permanent status.” 

The defendants appealed from this opinion to the Superior Court. 
The following judgment was rendered: “This cause coming on to be 
heard and being heard before the undersigned judge of the Superior 
Court duly commissioned to hold the regular \ugust-September Mixed 
Term for Buncombe County while said court was sitting in regular 
session, upon the defendants’ appeal from the North Carolina Industrial 
Commission, and after hearing argument of counsel for both plaintiff 
and defendauts, and the court being of the opinion that the findings of 
fact, conclusions of law and award of the Industrial Commission should 
be affirmed, it is, ordered, adjudged and considered that the findings of 
fact, conclusions of law and award heretofore made in this matter by 
the Industrial Commission be and the same hereby are in all respects 
affirmed, and the case is hereby remanded to the Industrial Commission 
for further proceedings according to law.” 

The exceptions and assignments of error made by defendants, are 
as follows: “The Commission erred in finding as a fact that on 13 
September, 1930, the claimant sustained an accident and injury which 
arose out of and in the course of his employment, and respectfully 
submit that said finding of fact should have read as follows: ‘That on 
13 September, 1930, the claimant sustained an accident and injury which 
did not arise out of or in the course of his employment.’ The Com- 
mission erred in not finding as a fact that the claimant, J. B. Jackson, 
sustained an accident and injury occasioned by the intoxication of 
the said claimant. The Commission erred in awarding claimant com- 
pensation for the injuries received on 13 September, 1930.” The ex- 
ceptions and assignments of error and necessary facts will be considered 
in the opinion. 


Anderson & Howell for plaintiff. 
Johnston & Horner and F. M. Tongue for defendants. 


Crarkson, J. The questions involved: (1) Did the accident in this 
action arise out of and in the course of the plaintiff's employment? We 
think so. (2) Is there any evidence from which the Commission could 
find that the injury was occasioned by the intoxication of the plaintiff é 
We think not. 

We think there was sufficient competent evidence to sustain the find- 
ings of fact “that on 13 September, 1930, he (plaintiff) sustained an 
accident and injury which arose out of and in the course of his employ- 
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ment.” Public Laws 1929, chap. 120, known as the “N. C. Workmen’s 
Compensation Act,” sec. 2(f). “The findings of fact by the Industrial 
Commission in a hearing before them is conclusive upon appeal when 
there is sufficient competent evidence to sustain the award.” Wriliams 2, 
Thompson, 200 N. C., at p. 465. 

The evidence was to the effect that plaintiff was in the employ of 
the defendant, Dairymen’s Creamery, that had its place of business just 
outside of Asheville. Plaintiff every night, usually about seven o’clock, 
left his truck in the back yard of the creamery, where he lived about 
50 feet from the creamery. There was a “milk war” on in Asheville, 
price cutting, ete., customers were changing due to lower prices. 

Plaintiff testified, in part: “I was employed by the Dairymen’s Cream- 
ery. I was delivering milk to cafes and stores and hospitals and had 
charge of what is known as a ‘milk route.’ [ was supposed to get up and 
get to town by six or six-thirty. I generally loaded up about five-thirty. 
That is what I did on the 18th. . . . JI went back the third time and 
got some more milk. I don’t know about what time it was I left the 
plant the third time. I had no wateh. I guess about eight o’clock. It 
was between sundown and dark when I got the last order. I gave it to 
the Broadway Cafe. . . . I went to Rogers Cafe and ate supper and 
then I went and got a hair cut, shave and shoe shine in the Square 
Barber Shop, and then I went to Chase Street and finished collecting 
on a bill. That was after supper. I talked to several of my customers 
and then went back to the cafe... . I parked miny truek in front 
of Rogers Cafe. It was there probably an hour or two, maybe two 
hours. Q. What I want to know is, during that two hours you were 
engaged in eating supper and getting a hair eut and attending to these 
collections, did that take the entire two hours your truck was parked ? 
A. It did, and talking to those fellows and spending time with them. I 
did not take any time during that time to go out on any pleasure expedi- 
tion of my own. . . . I might have shot one game of pool or two 
games or something like that the night I was hurt. I can’t say positively 
how many games I did shoot. I may have gone in there and shot one 
game. I think it was one or maybe two games. That was after supper. 
I was not in there very long, just a few minutes. That was 
after I had attended to all my collections and stuff, after I got through. 
I was through with everything. I got through with my collections 
around ten or eleven o’elock, . . . When my people employed me, 
they employed me to get all the business I could and gave me orders 
to hold every customer I could regardless of how I could hold them 
until milk came down right away. They said to hold them from day 
to day until milk came back down and not to let them quit, but to tell 
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them they would make it right with them. . . . I didn’t use my 
truck from that time until I started back and had the wreck. It was 
parked all the time from then until I started back home. It was be- 
tween nine and ten o’clock when I made my delivery to the Broadway 
Cafe. . . . It was between seven and eight o’clock, somewhere along 
there when I left town to go back there. I went out there and got the 
milk and came to town. . . . JI have a five-year certified statement 
for driving without an accident.” 

Plaintiff, when he took the truck where it was parked and started home 
to the plant on Craggy Road, went a direct route. He testified further: 
“Tt was about eleven o’clock that I was hurt. I met a car. It was kind 
of foggy and the light glared in my face and blinded me. I cut out on 
the side of the road and whenever the car passed by I was blinded and 
cut back to the left and I cut too far and when I hit the edge of the 
eurb the lights shone up and I could see I was too far on the left-hand 
side. [I cut back to the right and the steering wheel turned over. One 
of the cross-arms on the steering wheel had been broken several weeks 
and whenever I eut it back the other way the other one came out. I 
had it come out once before then. It had come out and turned over one 
time before, running slow. The wheel turned over and bent like that. 
I had no control over it and it shot across the road. Whenever I hit 
the curb my steering wheel turned and I turned back into the road as I 
turned it to the right. The arm was broken off the left side and had 
been wrapped with tape. I had complained of it. When it was first 
taped Mr. Mason wrapped it and said he would try to get one right 
away. It was too lght a steering wheel for that heavy a truck.” 

Defendants introduced George Netherton, who testified, in part, that 
he was bookkeeper for the defendant creamery at the time of the injury 
to plaintiff. “He is supposed to get off from work as soon as he gets 
through. He has no regular time. His time is not limited. He is sup- 
posed to take care of his customers regardless of what time it is. I don’t 
think he would be supposed to work all night. His employment has no 
limit. . . . Wehad a hard time holding our customers at that time, 
and it was part of his duties to interview and hold customers.” 

Defendants introduced R. H. Mason, manager of defendant’s creamery 
and directly in charge of plaintiff, who testified, in part: “He came to 
work about six o’clock in the morning. He got his morning deliveries 
and worked his trade. He was responsible for his collections and for 
building up his route and keeping it up. . . . Generally speaking, 
he was off around seven o’clock. There were times when he worked later 
than that. All the trucks had to be in the yard when a man finished his 
work. It is the drivers’ business to solicit new business, and some busi- 
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ness was solicited at might, some in the day time. Some cafes were busy, 
and he could do more with them at might. . . . There were no 
stated hours. . . . It 1s customary for our delivery men to keep 
trucks out after working hours while they are calling on our customers 
and making collections. It has happened that our drivers brought our 
trucks in sometimes at very late hours for that reason. No special per- 
mission was given Jackson to keep the truck out at night if he was 
calling on trade in the interest of our business, but it was taken for 
granted. That practice had our sanction. Ordinarily the trucks were 
in around seven o’clock. At that time, however, there was quite a bit of 
price cutting with regard to the sale of milk, and customers were chang- 
ing due to the lower prices and there was a hard drive maintained at 
that time in order to keep the customers we had and gain some more. 
The steering wheel had been broken. A portion of it was broken and 
had been taped up.” 

From Parrish v. Armour d& Co., 200 N. C., at p. 660, we again quote 
Pollock on Torts, 6th ed., at p. 84, as follows: “Whether the servant is 
really bent on his master’s affairs or not is a question of fact, but a 
question which may be troublesome. Distinctions are suggested by some 
of the reported cases which are almost too fine to be acceptable. The 
principle, however, is intelligible and rational. Not every deviation of 
the servant from the strict execution of duty, nor every disregard of 
particular instructions, will be such an interruption of the course of 
employment as to determine or suspend the master’s responsibility. But 
where there is not merely deviation, but a total departure from the 
course of the master’s business, so that the servant may be said to be 
‘on a frolic of his own,’ the master is no longer answerable for the 
servant’s conduct.” 

The plaintiff had parked his truck in front of Rogers Cafe, some 
one or two hours before the injury. He had been on cuty from 5:30 
o’clock until after his regular hours, to hold his employers’ business. His 
was not “eye service” during the mi/k war. “Servants, obey in all things 
your masters according to the flesh; not with eye service, as men-pleasers; 
but in singleness of heart, fearing God.” Colossians 3:22. After being on 
duty some fifteen hours, he parked his truck in front of the cafe, no 
doubt hungry from his arduous duties, and went into the cafe and ate 
supper; then he got a hair cut, shave and shoe shine, collected a bill, 
talked to several customers, played a game of pool—all these took an 
hour or two—and then got in the truck and started home. Plaintiff is 
not a machine, in daily tasks human needs must be considered and 
recognized. He was not injured during the hour or two in which the 
truck was parked, but when in the truck going to his home and where 
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the truck was kept. We cannot hold, under the facts and circumstances 
of this case, that during the interim, for the purposes above mentioned, 
there was such a total departure from the course of the master’s business 
that would bar recovery. Parrish v. Armour, supra, at p. 654; Bellamy 
v. Mfg. Co., 200 N. C., 678. 

In Willis’ Workmen’s Compensation (27th ed.), at p. 29, we find: 
“In giving judgment in Benson v. Lancashire and Yorkshire Rail Co. 
(1904), 1 K. B., 242; 6 W. C. C., 20, Mathew, L. J., said (at p. 251): 
‘T do not think that the protection given by the act can be confined to 
the time during which a workman 1s actually engaged in manual labor, 
and that he would not be protected during the intervals of leisure 
which may occur in the course of his daily employment. A workman 
is not a machine, and must be treated as likely to act as workmen 
ordinarily would during such intervals; and, as regards any reasonable 
use which, while on the employer’s premises, he may make of moments 
when he is not actually working, I must not be supposed to say that 
he would be thereby deprived of the protection of the act’ . .. 
Where his actual work is finished but the workman is waiting for his 
pay (Mayor v. Leyland (1920), 138 B. W. C. C., 115). So, when a 
drayman’s employment kept him about the streets without any regular 
intervals for meals, 1t was held to be incidental to his employment that 
he should leave his dray during the course of the day for the purpose of 
obtaining reasonable refreshment. (JJartin v. Lovibond (1914), 2 K. B., 
227; 7 B.W.C.C., 248). 2...) (At p. 77): If during meal-times or 
other intervals, the workman remains on the employer’s premises under 
such circumstances that he continues in the course of his employment, 
. . . the risks of so doing, for example, locality risks, . . . or 
risks arising from reasonable acts . . . are risks incidental to his 
employment.” 

The cases cited in the opinion of the Industrial Commission are in 
accordance with the position here taken. Kohlman v. Hyland, 54 N. D., 
710, 210 N. W., 648, 1s annotated in 50 A. L. R., 1487. 

As to the second exception and assignment of error, there is no evi- 
dence on the record to sustain the contention that plaintiff was in- 
toxicated when he was injured. There is evidence that he bought a 
bottle of hquor on his way home, but he did not drink any of it and 
it was broken when the accident occurred. He is guilty of buying and 
possessing liquor, contrary to the statute (3 C. S., sec. 38411(b), but 
we cannot see how that would deprive plaintiff of a recovery in this 
action for his serious injuries. His injuries consisted of two broken legs, 
a stab wound in the back and minor bruises, also cuts over the body. 
The judgment below is 

Affirmed. 
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STATE vy. JOHN D. LANCASTER. 
(Filed 27 January, 19382.) 


1. Criminal Law G i—Expert may testify to shortage in sheriff’s accounts 
where he has examined records properly identified. 


On the trial of a sheriff for embezzlement it is competent for a witness 
who has been qualified and found by the court to be an expert in such 
matters, to testify from his examination of the books and records 
identified as the public records of the sheriff’s office, and likewise those 
in the office of the county auditor, that there was a shortage in the 
sheriff's accounts and as to the amount appearing to have been collected 
and not reported or accounted for by the sheriff, it being a matter of 
cross-examination of the defendant as to explanation of specific items 
appearing in the books and accounts from the books introduced in 
evidence. 


2. Embezzlement B c—Testimony of statement of defendant concerning 
shortage held competent in prosecution for embezzlement. 


Upon the trial of the sheriff of a county for embezzlement of the 
county’s funds it is competent for witnesses to testify that the ‘sheriff, 
when the amount of the alleged shortage was revealed to him, stated 
that it was more than he had thought, and that, upon time to make good 
being given him from time to time, he had repeatedly given his promise 
to make a full accounting. 


3. Witnesses B b—Court in its discretion may allow State to call wit- 
hesses subpocnaed by defendant. 


It is a matter within the discretion of the trial court in a criminal 
prosecution to permit the State to call and examine witnesses subpoenaed 
by the defendant. 


4. Embezzlement A a—Essential element of fraudulent intent may be 
inferred from the circumstances. 


While the intent to commit the offense of embezzlement is an essential 
ingredient of the crime, the fraudulent intent may be inferred by the 
jury under evidence sufficient to show it, and where under such evidence 
the trial court correctly defines such intent, C. S., 4276, and places the 
burden of proof throughout the trial on the State to show the intent 
beyond a reasonable doubt, an exception that the court failed to instruct 
the jury upon the element of felonious intent is untenable. 


5. Criminal Law G a—Charge in this case did not violate rule that 
failure to testify raises no presumption against defenclant. 


Where the defendant in a criminal prosecution for em.bezzlement does 
not take the stand, an exception to the statement of the contentions of 
the State that the defendant did not deny the alleged shortage when 
accused of it at the time it was discovered will not be held for error as 
violating the defendant’s right that no presumption against him should 
be raised from his failure to testify, and if the charge was a misstatement 
of the contentions it should have been called to the trial court’s attention 
in apt time. 


N.C.] FALL TERM, 19381. 205 
STATE uv. LANCASTER, 


AppEAL by defendant from Harris, J., and a jury, at March Term, 
1931, of EpcecomBer, No error. 

The defendant was tried on the following bill of indictment: “The 
jurors for the State upon their oath present: That John D. Lancaster, 
not an apprentice nor within the age of 16 years, late of the county of 
Edgecombe, on. ........ January, 1930, with force and arms at and in the 
county aforesaid, then and there holding the office of sheriff of said 
county, by virtue of said office did take into his possession $11,500, 
belonging to said county, and said money, so taken, feloniously, ae 
lently, knowingly and wilfully did embezzle, misapply and convert to 
his own use, against the form of the statute in such case made and 
provided, and against the peace and dignity of the State. Guilham, 
solicitor.” The defendant pleaded not guilty. The jury returned a verdict 
of guilty. 

The judgment of the court below is as follows: “Tt as considered, 
ordered and adjudged by the court that the defendant be confined in 
the State’s prison for a term of not less than two years nor more than 
six years, and that the sheriff of Edgecombe County be charged with 
the execution of this judgment.” The defendant made numerous excep- 
tions and assiguments of error and appealed to the Supreme Court. 

The necessary facts will be set forth in the opinion. 


Attorney-General Brummilt and Assistant Attorney-General Seawell 
for the State. 
V. EB. Fountain and Henry C. Bourne for defendant. 


Crarksox, J. The first question involved: Is it reversible error 
for the court below to permit, over the objection of the defendant, ex- 
pert testimony of witnesses for the State, as to an audit of public records 
made by them and their conclusions from such investigation of the 
records? We do not think it error. 

Frank Gorham, a witness for the State, it 1s admitted 1s an accounting 
expert. He was a competent witness to testify. S. v. Brewer, ante, 187; 
S.v. Rhodes, ante, 101. 

Defendant was sheriff of Edgecombe County, Gorham was employed 
by the commissioners of said county to make an audit of the books 
of the sheriffi’s office. It covers the period from 1 July, 1929, to 27 
March, 1980. He testified, in part, as follows: “Q. Did your audit 
show any difference between the amount collected in taxes by the sheriff, 
Lancaster, and the amount for which he accounted to the proper authori- 
ties? A. Yes. The audit was made from the original tax levy that was 
furnished defendant by the county accountant’s office and from reports 
that had been made in defendant’s office by his office help and from 
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records in the county accountant’s office. The audit is based entirely 
on records which I found in the sheriff’s office and the auditor’s (ac- 
countant’s) office. The records in the sheriff’s office were delivered 
to me by some one in the office after the defendant hac. resigned and 
the records in the auditor’s office were delivered to me Ly the auditor, 
M. L. Laughlin. As far as I know the records which I examined were 
the original county records. They were presented to me and the records 
were such as are kept in counties generally. Q. Was there any difference 
in the amount collected and the amount accounted for? A. Yes. Q. 
What was the difference? A. The difference was between amounts col- 
lected and reported and amount of deposits that were made to the 
sheriff’s account from which the various funds were paid—it was 
$13,190.58.” The court below admitted the evidence over objection of 
the defendant. The defendant excepted and assigned error. We do not 
think the exception and assignment of error can be sustained. The 
accounting expert went into detail showing the shortage. 

In 8S. v. Rhodes, supra, speaking to the subject: “Where a fact can 
be ascertained only by the inspection of a large number of documents 
made up of many detailed statements it would be practically out of 
the question to require the entire mass of documents and entries to be 
read by or in the presence of the jury. .As such examination cannot 
conveniently be made in court the results may be shown by the person 
who made the examination. Wigmore on Evidence (2 ed.), sec. 1234; 
Chamberlayne on Evidence (Vol. 3), sec. 2317. The prcduction of the 
documents and the privilege of cross-examination and of the introduc- 
tion of evidence afford ample protection of the defendant’s rights.” 

In Chamberlayne, the Modern Law of Evidence, Vol. ©, sec. 2317, we 
find: “(A unique forensic situation in which the summarv or conclusion 
of a witness customarily is received is where a very large number of 
entries, records or separate documents of any sort or kind are submitted. 
Under such circumstances, a competent witness 1s permitted to state, 
from his observation and examination, his conclusion as to what the 
papers show. The necessity for this concession hes not, as in case 
of ordinary conclusions, in the difficulty of laying original facts before 
the jury, provided that time could be spared for the purpose. No diffi- 
culty attaches to proving the individual facts of these separate entries. 
Nor is the subject-matter necessarily one of technical skill. The con- 
sumption of time, however, might well be unduly large concerning the 
existence of matters not serlously controverted. For the expediting of 
trials a presiding judge may well be justified in economizing the court’s 
time by receiving the conclusion of the witness. The rights of the ad- 
verse party are frequently safeguarded by requiring the production of 
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the original books of account or other documents. In other cases all 
that may be required is their presence in court, if demanded, or even 
their introduction into evidence, to render effective the extended cross- 
examination which will usually be accorded. As is abundantly shown 
in the foregoing decisions, the rule is equally applicable to criminal as 
fo civil cases.” (Italics ours.) 

M. L. Laughlin, a witness for the State, testified, in part, that he 
was auditor of Edgecombe County. That the taxbooks made up by 
himself and assistants were turned over to the defendant sheriff 1 
October, 1929. The matter was called to the attention of the board of 
county commissioners, on 13 March, 1930, of alleged difference between 
the collections of the sheriff and the amounts for which he had ac- 
counted. The board met that night and defendant sheriff attended. “We 
asked him if he could not make a deposit to cover the amount of money 
that he was due the county, and he replied that he had about sixteen 
or seventeen thousand dollars in checks and money in his vault and 
that he would straighten out the matter the following day. About 8 
March, after the accounts for the first of March had been audited and 
report had been made by Mr. Lancaster, [ asked him for checks to 
cover the turnover and he told me he would attend to it that afternoon. 
@. ILow much did your records show he was due you at that time? 
A. About $23,000 just prior to the first of March.” This evidence 
was admitted over the objection of defendant, the defendant excepted 
and assigned error. We think from the authorities cited above, in this 
and other jurisdictions, the county accountant’s testimony was compe- 
tent. 

The auditor further testified that the defendant, on 14 March, de- 
posited $7,044.07 and later one or two little deposits. At the request 
of the defendant he was given further time. The auditor further 
testified that defendant said “that he didn’t have any idea he was out 
of the way as much as he was, that if they would give him a little 
more time, say twenty-four hours, he would clear the matter up. They 
granted him four days time. We had another meeting on the night of 
24 March, he was present only a small part of that meeting, the biggest 
thing he did was resign, and after he resigned he got out. At that 
meeting he made the statement that on the first Monday in March 
he was very busy, and the road board was meeting in his back office 
and two or three other people were in there from Recky Mount, and he 
had a bunch of money lying on his desk and he was called out, and 
when he returned, approximately $14,000 was gone. That was the first 
time he had said anything about that. He said he had not told it before 
because he was hoping to catch the one that did it. I made an audit 
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from the records which were turned over to Mr, Lancaster and reports 
which were made in his office. . . . Q. What was the‘difference 
according to your audit between the amount of money which he col- 
lected, total amount which he collected, and the total amount which he 
paid off? A. $14,756.32.” The above question and answer was objected 
to by defendant and exception and assigument of error taken. For the 
reasons given in the authorities above cited, we think the evidence is 
competent, 

W. E. Page, chairman of the board of county commissioners, testified, 
in part, which is unobjected to: “The alleged shortage was called to 
my attention on 138 March, by Mr. Laughlin. I called a meeting for that 
night and Mr. Lancaster was present. We talked to Mr. Lancaster about 
the alleged amount not turned over and he told us the reason he had 
not turned over the money, he had a few bad checks and did not want 
to get his entire book in bad shape, that his bank book was in balance, 
he said he had $16,000 or $17,000 in his vault and that he was holding 
it on account of the few bad checks that had come back, and he told 
us that 1f we would give him to the following Saturday he would make 
all of his arrearage good. The board told him that unless he could make 
satisfactory settlement that they would be forced to asx for his books. 
We had another meeting on the 20th. He had not made good by that 
time and asked us to prolong that time until the following Monday. 
It was not deposited or made good by that time. We had the final meet- 
ing on 24 March, and the money had not been deposited at that time. The 
alleged shortage at that time according to my recollection, was $12,000 
or $14,000. At the last meeting he made the statement that on the first 
Monday when he was getting ready to make his deposit his room being 
full of people that he was called out quickly and left and when he came 
back he was about fourteen thousand dollars short. J1e said he had 
not reported this as he thought he could spot the people who had gotten 
his money but he failed to get them. He said the money was in the 
private office back of the main office. He said the road board was 
meeting there and some other people.” 

Miss Dolores Pitt, who at the time it is alleged she sheriff mis- 
appropriated or embezzled the money, was clerk in his office, testified 
that she collected the money and that at the time she collected the 
money she gave the person who paid the tax a receipt and kept blue 
duplicate sheet but that she made out all turnover sheets and she herself 
gave these turnover sheets to the auditor and attached to this sheet 
duplicate blue copy of the tax receipt that she gave the people when 
they paid the taxes; that she turned over into the possession of the 
sheriff all the money that was collected on taxes in that office while 
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she was there. The State further offered evidence tending to show that 
she had. nothing to do with the money after she turned it over to the 
sheriff, that the sheriff made deposit in the bank and looked after the 
money after it was in his possession. 

At the close of the State’s evidence and at the close of all the evidence 
the defendant made motions to dismiss the action or for judgment of 
nonsuit. C. S., 4643. 

We think the evidence ample to be submitted to the jury. In fact, 
defendant has never denied the shortage, and was given time to pay it 
when called to his attention, and said he had the money in his vault. 
He stated “he didn’t have any idea he was out of the way as much 
as he was.” Then, afterwards, he made the statement ‘He was getting 
ready to make his deposit, his room being full of people, that he was 
ealled out quickly and left and when he came back he was about $14,000 
short.” 

The next contention of defendant: Is it error for the court to permit 
at the conclusion of the defendant’s evidence, the defendant having 
offered evidence only as to his character, to permit the solicitor to call 
and cross-examine three witnesses which had been summoned and sworn 
for the defendant, but not offered as a witness, upon matters not thereto- 
fore disclosed by the evidence in the case? We do not think it error. 

We think this a matter which is ordinarily in the sound discretion of 
the court below. S. v. Allen, 107 N. C., 805; Smith v. BR. R., 147 N.C, 
607. On the record there is no evidence of the abuse of this discretion. 

The defendant further contends that the court below in charging the 
jury as to the essential elements of the crime of embezzlement, did not 
mention the intent of the defendant as a necessary element. We do not 
think the contention can be sustained. 

The following is stated in 8S. v. McDonald, 133 N. C., at pp. 683-4: 
“The crime of embezzlement is the fraudulent conversion of property 
by one who has lawfully acquired possession of it for the use and benefit 
of the owner. Embezzlement was not a common law offense. S. v, Hill, 
91 N.C., 561. . . . It was made a erime in this State by The Code, 
sec. 1014 (C. S., 4268). . . . In embezzlement there must have 
been not only a relation of trust and confidence between the owner and 
the person who is charged with the conversion, but the property must 
have been appropriated with a fraudulent purpose. Clark’s Criminal 
Law, secs. 99 and 100. We think, therefore, that the conversion of funds 
by a person who has been entrusted with them becomes criminal as an 
embezzlement only by reason of this corrupt intent, and it 1s as necessary 
for the State to establish the intent as a fact independent of the con- 
version as it is to prove the bad intent in a prosecution for larceny as 
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a fact apart from the taking. The intent to defraud is no more implied 
in a ease of embezzlement than the felonious intent is from the act of 
taking in a case of larceny.” 

In 8S. v. Falkner, 182 N. C., at p. 795-6, we find: “Again, in S. vz. 
Morgan, 186 N. C., 628, Walker, J., speaking for a unanimous Court, 
says: ‘If the act may be innocent or not according to the intent with 
which it is done, or if its criminality depends upon the intent, it is 
incumbent on the State to show the intent or to show the facts and 
circumstances from which the intent may be inferred by the jury, and 
it is necessary that the jury should find the intent as a fact before the 
defendant charged with the commission of the act can be adjudged 
guilty of a crime,’ citing S. v. AfcDonald, 183 N. C., 630.” 

Intent is inferred from facts in evidence, and it is rarely shown by 

direct proof. There was ample evidence to go to the jury to sustain 
the offense charged in the bill of indictment. C. S., 4270. The court 
below charged the jury: “The crime of embezzlement is the felonious 
and fraudulent conversion of property by one who has lawfully acquired 
possession of it for the use and benefit of another. To embezzle is for 
an agent fraudulently to misapply the property of his principal. 
That the State must satisfy you from the evidence beyond a reasonable 
doubt that this defendant knowing that this property was not his own, 
converted it to his own use. . . . The defendant contends there is 
no evidence that there is any intent to defraud the county, no evidence 
that Mr. Lancaster appropriated it for his own use or used it for the 
benefit of anyone else. . . . The law, as I understand it, is this, that 
when an act is committed, the intent to do the act is criminal, but when 
the act becomes criminal only by reason of the intent unless the intent 
is proven the offense is not proven and this intent must be found by the 
jury as a fact from the evidence. You, the jury, must say from the 
evidence whether the State has offered evidence which would satisfy you 
beyond a reasonable doubt, not only that the defendant is short, did not 
turn over the money, but that he did that with the intent to defraud 
the county, that he had the felonious or fraudulent intent to misappro- 
priate the money. If you are so satisfied of this from the evidence, 
beyond a reasonable doubt, it would be your duty to convict the defend- 
ant. But remember that you must find that this shortage was done with 
the felonious and fraudulent intent to misappropriate this money which 
belonged to the county.” Taking the charge as a whole, ‘with the conten- 
tion of defendant, as stated by the court below, we think the charge full 
and plenary. The fraudulent intent, within the meaning of the statute, 
is the intent to “embezzle or otherwise wilfully and corruptly use or 
misapply,” the money of the county for purposes other than that for 
which they are held. C. S., 4270, supra. S. v. Dunn, 1383 N. C., 672. 
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“The fraudulent appropriation is to be inferred from facts. 

Flight, concealment, evasions, form strong elements of proof.” 2 Whar- 
ton’s Criminal Law ((11th ed.), part see. 1277, pp. 1490-1-38. 

A group of exceptions and assignments of error made by defendant 
is in reference to alleged comments by the court below upon the failure 
of the defendant to take the witness stand in his own behalf. C.5., 1799, 
in part, is as follows: “In the trial of all indictments, complaints, or 
other proceedings against persons charged with the commission of crimes, 
offenses or misdemeanors, the person so charged is, at his own request, 
but not otherwise, a competent witness, and his failure to make such 
request shall not create any presumption against him,” ete. 

An examination of the record, we think, shows that the court made no 
comment upon the failure of the defendant to testify in his own behalf. 
The court below stating the contentions of the defendant, in substance 
said that the defendant did not have to go upon the witness stand, but 
could rely on the State’s evidence. All the references complained of in 
defendant’s brief refer to the fact that defendant did not deny the 
shortage at the time it was called to his attention by the board of county 
commissioners, and did not explain the matter. That there was no evi- 
dence offered in this case of any mistake in the figures. Defendant might 
have offered such evidence through other persons familiar with the facts. 
The matters complained of by defendant, the court below referred to 
them as contentions, if they were inaccurately stated at the time, they 
should have been called to the attention of the court, otherwise they are 
waived. S. v. Geurukus, 195 N. C., 642. These exceptions and assign- 
ments of error cannot be sustained. 

The court below gave the contentions accurately, fully and fairly for 
both the State and defendant. The charge was all that defendant, from 
the evidence, was entitled to. The court charged: “This defendant comes 
into court like all defendants in a criminal action in North Carolina. 
He is presumed to be innocent and that presumption comes in court 
with him and remains with him throughout the trial and the only way 
that can be repudiated is for the State to offer evidence which satisfies 
you beyond a reasonable doubt of his guilt. The burden is always on 
the State of North Carolina to satisfy you, to offer you evidence in 
every criminal case which will satisfy you of defendant’s guilt beyond a 
reasonable doubt before you can convict the defendant.” The exception 
and assignment of error that the caution to the jury in effect was an 
expression of opinion and impinged C. 8., 564, is untenable. It was the 
usual and ordinary warning given to the jury and the court finished 
the charge as follows: “Let your verdict be a fair and impartial one 
based on the evidence and the evidence alone. Take the case and say 
how you find it.” 
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The record shows that the defendant’s general reputation up to the 
time of this indictment was good. This was shown by a long hist of 
witnesses, some 48. There is no error of law in the trial of the action 
in the court below. The matter was one of fact for the jury to deter- 
mine; in law, we find 

No error. 


ALTON W. FRANKLIN anp Wire, DOROTHY G. FRANKLIN, anv R. P. 
LYON AND WIFE, RUTH LYON, v. ELIZABETH REALTY COMPANY, 
H. V. SHERRILL COMPANY, ED SMITH ANpD Wire, WILLIE CAMP- 
BELL SMITH, anp B. N. ANDREWS AnD WIFE, DAISY ANDREWS. 


(Filed 27 January, 1982.) 


1. Deeds and Conveyances C g-—Development in this case held to have 
been laid out according to a general scheme or plan. 


Where a subdivision is sold into lots by deeds with covenants restrict- 
ing the use of the land exclusively to dwellings, and the purchasers and 
their grantees, in reliance on these restrictions and in conformity there- 
with, build residences of the class designated with the >delief and under- 
standing that the restrictions would increase the value of the lots so 
purchased: Held, the plan is a general scheme and each purchaser under 
the restrictive covenants and warranties in his deed may restrain the 
building of a store for business purposes by an owner of a lot in the 
development, and the disregard of the restrictions in a very few instances 
to so slight an extent as not to materially affect the value of the other 
lots, under the facts of this case, will not vary the result. 


2. Same—Character of development had not so changed in this case as 
to warrant avoidance of restrictive covenants. 


Where lands are plotted into lots and sold with covenants restricting 
the buildings thereon to residences of a certain class and the purchasers 
have practically complied with the restrictive covenants in the deeds, the 
fact that business buildings were erected before these lots were so sold 
and conveyed on contiguous or adjoining blocks of the city will not 
alone be sufficient to show that business had extended to the lots with the 
restrictions and that therefore the restrictions should not equitably be 
enforced as to the owners of lots which had not yet been built on. 


3. Same—Restrictive covenants in this case held not rendered inoperative 
by subsequent clause in deed. 


Where lots in a development are sold and conveyed on a general plan 
restricting the class of buildings therein to residences, which restrictions 
have been practically observed, a purchaser of a lot in the development 
may not successfully contend that the general plan is varied by a further 
clause in the deed permitting a variation upon the mutual consent of 
the original grantor and subsequent purchasers under the provisions of 
the original deed in the development when no such variation has been 
made, as no harm has been suffered on account of this clause. 
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APPEAL by plaintiffs from Harding, J., at April Regular Term, 1931, 
of Mrecxiensurc, Affirmed. 

This is a civil action brought by plaintiffs against defendants to re- 
move cloud upon plaintiffs’ title by virtue of certain restrictive covenants 
in the deeds under which plaintiffs held title. Plaintiffs pray: “That it 
be decreed that the restrictions set forth in the deed from Elizabeth 
Realty Company to H. C. Sherrill Company be declared to be null and 
void and of no force and effect, and that the plaintiffs be declared to be 
the owners of said property in fee simple, freed and discharged from 
said restrictions.” 

The Elizabeth Realty Company, established a subdivision of thirty-two 
lots on East Morehead Street in the city of Charlotte, N. C. On 8 March, 
1924, by deed duly registered in Book of Deeds 534, p. 170, registry for 
Mecklenburg County, the defendant Elizabeth Realty Company con- 
veyed to the defendant H. C. Sherrill Company said thirty-two lots with 
certain restrictive covenants and conditions, one of which is “The prop- 
erty shall be used for residential purposes only,” ete. A map of the 
thirty-two lots, showing the size of the lots, ete., is recorded in Book 
332, p. 90 register of deeds office of Mecklenburg County, N.C. All of the 
lots were sold with restrictions that “the property shall be used for 
residential purposes only,’ except one. The one not restricted by deed 
has a residence built on it in accordance with the restrictions. A further 
restriction: “No residence or dwelling-house shall be erected or occupied 
on said lot costing less than $7,500 (servants’ house excepted).” The 
plaintiff, Dorothy G. Franklin, purchased from H. C. Sherrill Company. 
The other plaintiff, Dr. R. P. Lyon, is suecessor in title from H. C. 
Sherrill Company. In the deed above mentioned, from the Elizabeth 
Realty Company to H. C. Sherrill Company, is the following: “It is 
hereby understood and agreed by the parties hereto that all the fore- 
golng covenants, conditions and restrictions shall run with the land and 
shall be held to bind the land and all subsequent owners or occupants 
thereof, and the acceptance of this deed shall have the same force and 
binding effect upon the party of the second part, its successors and as- 
signs, as if said deed were signed by the party of the second part.” 
All the deeds from the defendant, H. C. Sherrill Company, conveying 
various lots contain a clause substantially as follows: “This conveyance 
is made subject to the restrictions, conditions and reservations set forth 
in the aforesaid deed from Elizabeth Realty Company.” Such is in 
plaintiffs’ deeds. 

The plaintiff Dorothy G. Franklin owns lot 4, in block 6 conveyed to 
her by H. C. Sherrill Company, by deed dated 14 July, 1928, and 
registered in Book of Deeds 713, page 69, registry for Mecklenburg 
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County, N. C. The other plaintiff, Dr. R. P. Lyon, owns lot 10 in block 5, 
conveyed to him by Coy E. Langford and wife, deed dated January, 
1925, and registered in Book of Deeds 735, p. 77, registry aforesaid. 

The plaintiffs contend: That since the date of the conveyance from 
the defendant Elizabeth Realty Company to the defendant, H. C. 
Sherrill Company above referred to, and since the dates of the con- 
veyances from the H. C. Sherrill Company to the plaintiff, Dr. Lyon, 
successor in title, in this action above referred to, the character of the 
community in which the said lands are located has been materially 
changed by the expansion of the city of Charlotte and the spread of 
industry, causing a fundamental change in the essential character of the 
property herein referred to. 

On the other hand, the defendants contend: That at the time the 
plaintiffs bought their lots every building on Morehead Street now used 
for business, about which they complain, except the filling station, was 
either in existence or in the process of construction, and some were 
occupied and in use. None that they complain of, or the filling station, 
is in the Elizabeth Realty Company development. That the Elizabeth 
Realty Company formerly owned the tract of land in which the plain- 
tiffs’ property is located; that, pursuant to a general plan to develop 
and sell that particular tract as high-class restricted residential property 
it made and recorded the map thereof recorded in Book 332 at page 
90 in the office of the register of deeds for Mecklenburg County, N. C., on 
which map is shown the property of the plaintiffs and defendants; that 
32 lots were shown on said map; and that, as appears from said map, the 
said restricted area extends from the intersection of Morehead Avenue 
and the street now known as Harding Place to the intersection of More- 
head Avenue and Coddington Avenue. That, the said Klizabeth Realty 
Company thereafter, pursuant to said general plan, proceeded to sell 
said lots as shown on said map; that it has sold all or practically all 
of said lots; that in every deed except one it has inserzed the identical 
restrictions set forth in the complaint; that in said one deed, which 
was to Chase Brenizer, an officer of the Elizabeth Realty Company, the 
said restrictions, through inadvertence, were omitted, but that shortly 
after the execution of said deed he erected upon said property a resi- 
dence, conforming in all respects to said restrictions, which residence 
is now owned and occupied by P. C. Whitlock, and that all owners of 
said lots have fully observed the said restrictions; that all persons buying 
property in said restricted area, including the defendant, H. C. Sherrill 
Company, bought in reliance upon said restrictions and general plans; 
that only a very small percentage of said lots remain unimproved at 
this time; and that all of said lots, which have been improved, are used 
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solely for residential purposes, except the lot owned by this defendant, 
If. C. Sherrill Company, on which a residence has been constructed, but 
is being temporarily used by Miss Burbank. . . . That there has 
been no change in the character of the restricted area in which is located 
the property of the plaintiffs. That to eliminate said restrictions from 
the plaintiffs’ said property, which is located in said restricted area 
and to permit the plaintiffs to use their said property for business 
purposes, as they are attempting to do, would violate said general 
plan and seriously and irreparably damage the property of the other 
owners 1n said restricted area. 

Plaintiff, Dr. R. P. Lyon, testified, in part: “The other stores facing 
Morehead Street were then occupied. They were the same ones that are 
there today, but not the same occupants. It 1s a fact that every store 
which faces Morehead Street today was in existence at the time I bought 
my lot except the filling station. That was built after I bought my 
lot.” 

Plaintiff, Alton W. Franklin, testified, in part: “I selected this place 
because it was a high-class residential place and desirable for my busi- 
ness (photography). I knew that Morehead Street was a restricted area. 
I understood that everything east of Harding Place was unrestricted. I 
saw the store on the south side. Saw the ears going back and forth on 
Morehead Street, but nothing like they are now. All the business places 
except the Burbank place and the golf course are located east of Harding 
Place (not in the Elizabeth Realty Company development). . . . I 
knew the restrictions were there because Mr. Sherrill told me so and 
I took his word for it. I do not contend there 1s anything in the deed 
that was not there when I got it. . . . I was on good terms with 
Dr. Lyon after the suit was brought. Later on he put the miniature 
golf course on his lot. I objected to that in a way. I did not go to 
any one to make objection. . . . JI didn’t consider it a nuisance and 
I didn’t try to stop him from putting it there. I never mentioned it to 
him.” 

Defendant B. N. Andrews testified, in part: My lot would be ma- 
terially depreciated as much as 50 per cent if the restrictions were 
removed. The Franklin lot is lot 4, in block 6. The golf course is on 
lot 10, block 5. . . . I paid $3,000 for the lot and $9,500 or $10,000 
for the house.” 

Mrs. John Moore testified, in part for defendant: That she lives 
in the Elizabeth Realty Company development, bought a lot in the 
spring of 1925, built and moved in it May, 1926. “When I bought the 
lot I knew it was restricted. . . . We liked the location and because 
it was restricted for residential property. . . . I think lifting the 
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restrictions on the Franklin and Lyon lots would depreciate the value 
of my lot considerably, because it would mean that the restrictions on 
the other lots would be lifted. . . . Miss Burbank has a very dis- 
tinguished clientele. High class, high toned place, very orderly very 
attractive and the best of everything and she serves delicious food. She 
does not run a restaurant. . . . I went to a luncheon. It was ex- 
actly like luncheon in a private house.” 

W.S. Liddel testified, in part for defendants: “I cons:ructed a brick- 
veneer house at a cost of from $25,000 to $27,000. The lot cost me 
$4,200. I moved in July, five or six years ago. I have lived there since.” 
This house and lot are in the Elizabeth Realty Company development. 

The judgment of the court below was as follows: “This cause coming 
on to be heard before his Honor, W. F. Harding, presiding judge, and 
a jury, 27 April, 1931, Regular Term of the Superior Court of Meck- 
lenburg County, and having been heard, and each of the defendants 
having separately moved for a judgment of nonsuit at the close of the 
plaintiff’s evidence, and these motions having been renewed at the 
close of all the evidence, and the court being of the ovinion that the 
motion should be allowed: It 1s therefore, upon motion of H. L. Taylor, 
attorney for B. N. Andrews and wife, and of C. H. Gover, attorney for 
H. C. Sherrill Company and Elizabeth Realty Company, ordered, ad- 
judged and decreed that the plaintiffs’ action be and the same is hereby 
dismissed as of nonsuit, and that the plaintiffs be taxed with the costs.” 
From the judgment as rendered, the plaintiffs excepted, assigned error 
and appealed to the Supreme Court. 


Shore & Townsend for plaintiffs. 
C. H. Gover, H. L. Taylor and Chase Brenizer for defendants. 


CrarKson, J. At the close of plaintiffs’ evidence and at the close of all 
the evidence, the defendants moved for judgment as in case of nonsuit. 
C. S., 567. The court below allowed the motion at the close of all the 
evidence, and in this we can see no error. 

What constitutes a general scheme or plan is stated .n 27 R. C. L.,, 
under “Vendor and Purchaser,” p. 766, part of sec. 531, as follows: 
“The cardinal test in determining whether a restriction imposed by a 
grantor in selling lots into which he has divided a tract of land is in 
pursuance of a general plan or neighborhood scheme has been said to be 
whether the grantor’s representation as to the restriction is made for the 
purpose of inducing the purchasers of the several lots to pay higher 
prices by reason of the restriction and their mutual protection on such 
account. In practice, however, it is frequently difficu:t to determine 
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whether restrictions in the conveyance of several lots into which a large 
tract 1s subdivided were intended as a general restrictive plan or scheme 
for the benefit of the several grantees or merely for the personal benefit 
of the grantor. It has been held that the fact that a landowner has, 
in selling parts of a tract, imposed restrictions on the use of a number 
of lots does not itself necessarily show that a general restrictive plan 
or scheme was intended. And it has been held that a general plan or 
scheme for all the purchasers of lots on a street as platted does not 
appear from the fact that most of the lots are sold subject to building 
line restrictions, where no restrictions are shown on the plat and none 
are imposed on some of the lots first sold and it is further shown that 
there have been many violations of the restrictions by lot owners and 
such violations have not been resisted by other purchasers, On the other 
hand the fact that additional restrictions are incorporated in the convey- 
ance of some of the lots does not show that a common restriction in all 
of the conveyances was not 1n pursuance of a general plan and conse- 
quently for the benefit of the several grantees. And there may be de- 
parture in a few instances in the sale of lots without restrictions without 
defeating what is otherwise an apparent general scheme of improve- 
ment.” 

We think under all the evidence that appears in this record, the 
Elizabeth Realty Company development was a general scheme or plan. 
Johnston v. Garrett, 190 N. C., 835; Bailey v. Jackson, 191 N. C., 61. 

In Johnston v. Garrett, supra, at p. 838, the law is stated as follows: 
“The Stephens Company, the owner of the land platted as block 3-A, 
subdivided said block and sold distinct parcels thereof to separate 
grantees, imposing restrictions practically identical upon the use of each 
parcel or lot pursuant to a general plan of development or improvement; 
the lots now owned, respectively by plaintiffs and defendant, are included 
within block 3-A, and are held under deeds, containing practically identi- 
eal conditions and restrictions, which the grantees in said deeds as 
recited therein understood and agreed were for the protection and gen- 
eral welfare of the community, and were covenants running with the 
land. These conditions and restrictions, upon these facts, may be en- 
foreed by any grantee of any of said lots, included within block 3-A, 
against any grantee of any other lot included in said block. 18 C. J., 
394; Homes Co, v. Falls, supra (184 N. C., 426).” 

That the omission of a restriction from a single deed does not destroy 
the generai plan. Bailey v. Jackson, supra; 27 R. C. L., supra. 

In Starkey v. Gardner, 194 N. C., at p. 79, Brogden, J., clearly makes 
the following observations when equity takes a hand: “The weight of 
authority 1s to the effect that if substantial, radical and fundamental 


218 IN THE SUPREME COURT. [ 202 
FRANKLIN t, REALTY CoO. 


changes have taken place in a development protected by restrictive 
covenants that courts of equity will not enforce the restrictions. The 
underlying reason is, we apprehend, that such changes destroy the 
uniformity of the plan and the equal protection of the restriction. For 
instance, if a residential development should, in the course of time, 
by the growth of a city or other cause, become valuable as business 
property and business houses should indiscriminately invade the develop- 
ment, then the restriction would bear unequally upon the various owners 
and equity would not permit the entrenching of such inequality.” Hig- 
gins v. Hough, 195 N. C., 652; Stroupe v. Truesdell, 196 N. C., 303. 

In AWcLeskey v. Heinlein, 200 N. C., at p. 292-3, it is said: “When 
persons desiring to become home owners purchase property in a sub- 
division protected by certain desirable restrictive covenants, the security 
of such covenants ought not to be destroyed by slight departures from 
the original plan, and valid restrictions appearing in all the deeds for 
lots in such subdivision should not be eliminated and wiped out because 
of immaterial violations of such restrictions. . . . There ts no fact 
tending to show any violation of the restriction within the subdiviston 
itself, except the fact that the owners of seven lots have signed releases 
in order to permit the owner of lot 13 to erect an art studio on said lot. 
The nature of such building does not appear. However, we are of the 
opinion that the evidence does not show such ‘substantial subversion of 
fundamental change in the essential character of the property’ as to 
warrant the removal of the restrictions.” (Italics ours.) 

In the present action we do not think there is any such departure 
or violation of the restrictive covenants and conditions in the sub- 
division itself that plaintiffs can complain of. 

In practically all of the deeds from the Elizabeth Realty Company, 
the following clause appears: “12. Provided, however, that any of the 
conditions and restrictions herein contained may be at any time and in 
any manner changed by and with the mutual written consent of the 
parties of the first part, or its successors and the owner or owners for 
the time being of the lot of land hereby conveyed.” 

It is contended by plaintiffs that this proviso authorizing modification 
by grantor defeats the general plan. 

This is the most serious contention we have to deal with, but on the 
present record plaintiffs have suffered no harm on accourt of this clause. 
The grantor has not materially changed any restrictive covenants or 
conditions, and none in regard to the property not being used for resi- 
dential purposes. The slight departure of plaintiff, Dr. Lyon, himself, 
as to the use of his lot for the miniature golf course and Miss Bur- 
bank’s “high class, high toned place” are not such that, under the facts 
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of record, affect the restrictive covenants and conditions of the deeds. 
Again, plaintiffs knew all about the restrictive covenants and conditions 
in their deeds when they purchased their lots, and should not now be 
allowed, except for good cause shown, to breach their solemn agreement. 
Those who have invested their money on the faith of these restrictions, 
eovenants and conditions, are entitled to have the contract performed as 
written, unless there are equitable reasons to the contrary—none appear 
in this record. For the reasons given the judgment is 


Affirmed. 


STERLING LUMBER COMPANY vy. N. W. ABERNATHY, SHERIFF OF 
CHEROKEE COUNTY anp R. C, MOORE; anpd R. C. MOORE v. J. W. 
RUTHERFORD and STERLING LUMBER COMPANY. 


(Filed 27 January, 19382.) 


Appeal and Error F b—Where no exceptions to referee’s report are made, 
a correct judgment entered thereon will be affirmed on appeal. 


Where a party in an action which has been referred to a referee makes 
no exception to the referee's report he is entitled to judgment only in 
accordance with the report, and a correct judgment entered thereon will 
be affirmed, and he may not contend that he is entitled to a relief which 
is not supported by the findings of fact or the conclusions of law of the 
referee. 


AppeaL by Henry MecaAden, trustee for the heirs at law of R. Y. 
MeAden and Mary T. MeAden, intervener, from Harwood, Special 
Judge, at April Term, 1931, of Curroxerr. Affirmed. 

At November Term, 1929, of the Superior Court of Cherokee County, 
the above entitled actions then pending in said court, were consolidated 
and referred for trial. 

At January Term, 1930, by an order of said court, Henry MeAden, 
trustee for the heirs at law of R. Y. MeAden and Mary T. MeAden, 
intervened in the action entitled “R. C. Moore v: J. W. Rutherford et 
al.,” and thereafter filed his pleading therein. 

The consolidated actions were heard by the referee who filed his report 
on 13 December, 1930. This report came on for hearing at April Term, 
1931, and was in all respects confirmed. There were no exceptions to 
the findings of fact or conclusions of law set out in said report. 

From judgment in accordance with the report of the referee, the in- 
tervener, Henry McAden, trustee, appealed to the Supreme Court. 
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M. W. Bell for appellant. 
L. B. Prince for appellee. 


Per Curram. There was no error in the refusal of the judge to sign 
the judgment tendered by the intervener. The contention of the in- 
tervener that he was entitled to judgment on the bond executed by the 
Sterling Lumber Company as principal, and Columbia Casualty Com- 
pany, as surety, to R. C. Moore, cannot be sustained. There is no finding 
of fact or conclusion of law in the report of the referee to support this 
contention. The intervener did not except to the report of the referee, 
and for this reason is entitled to judgment only in accordance with the 
report. 

There is no error in the judgment signed by the judge. It is in accord- 
ance with the report of the referee and is, therefore, 

Affirmed. 


J. REGGIE GREER, ADMINISTRATOR OF W. T, GREER, DECEASED, anD ALICE 
GREER, v. THE BANK OF DAMASCUS anp W. R. BAUGUESS, TRUSTEE. 


(Filed 27 January, 19382.) 


Trial A b—Order continuing action upon defendant’s paying into court 
sum in excess of that demanded in the action held erroneous. 


Upon the exercise of the trial judge of his discretionary power of with- 
drawing a juror and continuing the case, his order that the defendant pay 
into court an amount in excess of the plaintiff's demand affects a sub- 
stantial right and is erroneous, and in this case the judgment is modified 
and affirmed. 


APPEAL by defendant from Oglesby, J., at July Term, 1931, of AsHE. 
Modified and affirmed. 

This is a civil action brought by plaintiffs against defendant. “Where- 
fore, the plaintifis pray judgment against the Bank of Damascus for 
the sum of $3,000 and interest on it from 20 September, 1927, until 
paid, together with the cost of this action.” 

The defendants denied plaintiffs’ right to recover and set up new 
matter and counterclaim. 

The judgment of the court below was as follows: “This cause coming 
on to be heard before his Honor, John M. Oglesby, judge presiding, and 
a jury, the court, in its discretion, withdrew a juror and continued this 
cause, and ordered that defendant, the Bank of Damascus, pay into this 
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court before the next term thereof the sum of $7,000, to be disbursed 
according to law, it appearing to the court, by admission of the Bank of 
Damascus, that the purchase price bid by said bank had not been paid.” 


T. UC. Bowie for plaintiffs. 
W. Rk. Bauguess and U.S. G. Bauguess for defendants, 


Per Crriam. This controversy was here before—/n re Baugquess, 
196 N. C., 278. The plaintiffs only contend that they can recover $3,000 
and interest. Why, therefore, compel defendants to pay $7,000 into 
court? We think in the interest of justice the court should not have 
ordered more than $3,000 and interest, the amount plaintiffs sue for, to 
be paid into court. It was discretionary for the court below to withdraw 
a juror. Wolf v. Goldstein, 192 N. C., 818; 8S. v. Guice, 201 N. C., 761. 
The ordering of $7,000 to be paid into court affected a substantial right. 

In modifying and affirming this judgment, we do not desire it to be 
understood that the other questions appearing of record were considered, 
that arose on the trial in the court below. They are not passed on or 
decided on this appeal. The judgment is 

Modified and affirmed. 


STATE vy. DR. J. R. BROWN. 
(Filed 27 January, 1932.) 


Criminal Law G b—Testimony in this case held irrelevant to the issue 
and its admission constituted reversible error, 

Upon the trial of a physician for procuring an abortion (C. S., 4226) 
testimony of a conversation between the physician and the woman as to 
an abortion about four months prior to the time in controversy is irre- 
levant and incompetent and its admission in evidence is prejudicial to the 
defendant and constitutes reversible error. . 


AppEaL by defendant from MacRae, Special Judge, and a jury, at 
August Term, 1931, of Moorr. New trial. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
L. &. Varser and H. F, Seawell for defendant. 


Per Curtam. The defendant was indicted under C. 8., 4226, which 
is as follows: “If any person shall wilfully administer to any woman, 
either pregnant or quick with child, or prescribe for any such woman, 
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advise or procure any such woman to take any medicine, drug or other 
substance or shall use or employ any instrument or otaer means with 
intent thereby to destroy such child, unless the same shall be necessary 
to preserve the life of the mother, he shall be guilty of a felony, and 
shall be imprisoned in the State’s prison for not less than one year 
nor more than ten years, and be fined at the discretion of the court.” 

The prosecuting witness is the mother of seven children, the first 
born in 1917. She has been married twice, her first husband is dead. 
She left her second husband. She gave birth to a bastard child on 28 
September, 1980. A week before Christmas 1930, she had her regular 
menstrual period. The next regular time was about 18 January, 1931. 
“T had had sexual intercourse with a man shortly before that time.” 
About 24 January, 1931, she went to see defendant. She testified, in 
part: “I felt bad and didn’t have any appetite and didn’t feel like I had 
any ambition and asked if he could not do something for me and he 
asked to look me over and examine me and he did examine me. I did 
not tell him that I was pregnant. . . . He did not do anything 
except use some kind of instrument to dilate the vagina. . . . He 
examined me only a few minutes. There was nothing riuch said at the 
time and he told me if I didn’t get to feeling better to come back. 

After I had been to see the defendant on 24 January, I saw him 
one morning in Aberdeen in the drug store. He happened to be in there 
and came over and spoke to me and asked how I was feeling. This was 
about three days before I went to the hospital. I hold him I didn’t feel 
very bad and he told me down there that I was pregnant and he knocked 
it up. I did not pay him anything for his services.” 

Prior to the birth of her bastard child on 28 September, 1930, the 
prosecuting witness was asked by the State in reference to a conversation 
she had had with defendant in regard to an abortion. The defendant 
objected. The objection was overruled. Defendant excepted and assigned 
error. We think the question prejudicial and constitutes reversible error. 
The prosecuting witness went to see defendant as she felt bad, about 24 
January, 1931, and did not tell defendant she was pregnant. Her regular 
period was 18 January, and shortly before that time she had sexual 
intercourse with a man. The conversation prior to she birth of the 
bastard child on 28 September, 1930, was not relevant to the crime that 
defendant was charged with and on trial! for in this case. For the reasons 
given, there must be a 

New trial. 


CASES 


ARGUED AND DETERMINED 


or] OO 8 a aa 4 mal ml Oe 
NORTH CAROLINA 


SPRING TERM, 1932 


IN THE MATTER OF THE CustopY oF KATHERINE TENHOOPEN, MINor. 
(Filed 17 February, 1932.) 


1. Courts A a—Respondent’s motion for removal of hearing for custody 
of minor child to juvenile court held properly denied. 


Where the father of a minor child brings a writ of habeas corpus in the 
Superior Court for the custody of the child, the respondent being the 
maternal grandmother of the child in whose care the child was left by its 
mother, the writ is governed by the provisions of C. 8., 2241 and the 
Superior Court has original jurisdiction, and the respondent’s motion to 
transfer the hearing from the Superior Court to the juvenile court is 
properly overruled. C. 8., 5089(3). 


2. Parent and Child A c—The contest in this case was in effect between 
husband and wife for custody of minor child and C. S., 2241 applied. 


Where a minor child is left in the care of its maternal grandmother 
by its mother while she went to another state in order to establish resi- 
dence for bringing divorce proceedings, and the father of the child brings 
a writ of habeas corpus against the grandmother for the custody of the 
child: Held, the contest is to all intents and purposes between the hus- 
band and wife for the custody of the child and the writ comes within 
the spirit and letter of C. S., 2241, giving the Superior Court jurisdiction 
to award the custody of the child under the provisions of the statute. 


8. Same—The father is the natural guardian of his child and is ordinarily 
entitled to its custody. 

It is the moral and legal duty of a father to support and educate his 
children, and, as a general rule, he is the natural guardian of his chil- 
dren and is entitled to the custody and control of his children against 
all the world. 
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APPEAL by Mrs. E. T. Harmon, respondent, from Sink, J., 14 July, 
1931. From GuiitForp. Affirmed. 

This is a case heard before his Honor, H. Hovle Sink, judge, upon 
writ of habeas corpus, in which the petitioner, Paul E. TenHoopen, 
father of the minor in question, asked that the custody of his child, 
Katherine TenHoopen, a minor child five years of age, be awarded to 
him. The child being at the time of the issuing of the writ in the 
custody of the respondent, Mrs. E. T. Harmon, the maternal grand- 
mother of the child, who lives in High Point, North Carolina, the peti- 
tioner being a resident of the city of Cleveland, State of Ohio, where 
he was transferred by his employer, the Cyclone Fence Company. He 
formerly owned a home in Charlotte, N. C., where he and his wife and 
children resided. 

The court below found the facts and rendered judgment as follows: 
(a) That the minor, Katherine TenHoopen, heretofore declared by the 
court to be in its custody, was left by its mother, Katherine TenHoopen, 
with its maternal grandmother, Mrs. E. T. Harmon, of High Point, 
N. C., while she, the mother, went to the State of Nevada for the pur- 
pose of establishing a residence and obtaining a divorce from the peti- 
tioner herein. (b) That the maternal grandmother, Mrs. E. T. Harmon, 
is a woman of the highest character and has the absoluce confidence of 
the court, and is financially and otherwise capable and willing to care 
for and rear said minor. (c) That the petitioner, Paul E. TenHoopen, 
being the father of the minor, Katherine TenHoopen, 1s able and worthy 
of the custody of said minor. Wherefore, it is ordered, adjudged and 
decreed that the custody of the minor, Katherine TenHoopen, be awarded 
to the father, Paul E. TenHoopen, upon the following conditions: (1) 
That the petitioner, Paul E. TenHoopen, before receiving the custody 
of Katherine TenHoopen, shall file a bond, to be approved by the clerk of 
the Superior Court of Guilford County, with said clerk of the Superior 
Court of Guilford County, providing for its forfeiture in the event of the 
petitioner’s, Paul E. TenHoopen’s, failure to return the minor, Katherine 
TenHoopen to the jurisdiction of this court upon thirty days’ notice 
at any time within the period of three years from this date, and pro- 
viding further that the petitioner, Paul E. TenHoopen, and others in 
whose custody he may leave said minor, will permit szid minor to be 
returned to High Point, N. C., to be placed in the custody of Mrs. E. T. 
Harmon, for such part or all of the vacation period beginning fifteen 
days after the close of her school and to be returned to the residence 
of the petitioner within fifteen days prior to the opening of the fall 
term of the school, to which said minor shall go, the child to be at all 
times in the legal custody of Mrs. E. T. Harmon during her stay in 
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North Carolina, and shall be brought to and from North Carolina at 
the expense of said Mrs, E. T. Harmon. (2) It is further provided that 
either parent of said Katherine TenHoopen shall be permitted to see 
the said minor at all reasonable and convenient times during the hfe of 
this order regardless of whether she be, for the time being, in the 
custody of her father, Paul E. TenHoopen, or in the temporary custody 
of her grandmother, Mrs. E. T. Harmon. (3) Pending the filing of the 
bond as herein provided for, the petitioner being allowed thirty days to 
file same, and the appeal, if any, to the Supreme Court of North 
Carolina, the custody of the child 1s temporarily awarded to Mrs, i. T. 
Harmon. 

The respondent made numerous exceptions and assignments of error 
and appealed to the Supreme Court. 


Gold, Lork & McAnally and D. H, Parsons for respondent, Mrs. E. 1’. 
Harmon. 
Stancull & Davis for petitioner. 


Crarkson, J. We think the only material exception and assignment 
of error made by respondent, is as follows: “That the court below over- 
ruled the written motion of the respondent to transfer the hearing and 
controversy relative to the custody of the minor child to the Juvenile 
Court of the city of High Point.” We do not think this exception and 
assignment of error on the part of the respondent, the maternal grand- 
mother of the child, can be sustained on the facts of this record. The 
respondent contends that C. S., 5039 is applicable. We cannot so hold. 

This statute is in part, as follows: “The Superior Courts shall have 
exclusive original jurisdiction of any case of a child less than sixteen 
years of age residing in or being at the time within their respective 
districts: (8) Who is dependent upon public support or who js destitute, 
homeless, or abandoned, or whose custody is subject to controversy. When 
jurisdiction has been obtained in the case of any child, unless a court 
order shall be issued to the contrary, or unless the child be committed 
to an institution supported and controlled by the State, it shall continue 
for the purpose of this article during the minority of the child. The 
duty shall be constant upon the court to give each child subject to its 
jurisdiction such oversight and coutrol in the premises as will conduce 
to the welfare of such child and to the best interests of the State.” 

The above statute has been so often discussed that we refer to some 
of the cases: In re Hamilton, 182 N. C., 44, S. ¢., 183 N. C., 57, petition 
to rehear dismissed; In re Blake, 184 N. C., 278; In re Coston, 187 
N. C., 509. It may be noted in the Hamilton case, supra, that the 
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mother of the child was dead. Under the facts and circumstances of 
this case, we think that this writ of habeas corpus comes within the 
spirit, as well as the letter, of section 2241, which is as follows: ““When 
a contest shall arise on a writ of habeas corpus between any husband 
and wife, who are living in a state of separation, without being divoreed, 
in respect to the custody of their children, the court or judge, on the 
return of such writ, may award the charge or custody of the child or 
children so brought before it either to the husband or to the wife, for 
such time, under such regulations and restrictions, and with such pro- 
visions and directions as will, in the opinion of such court or judge, best 
promote the interest and welfare of the children. At any time after the 
making of such orders the court or judge may, on good cause shown, 
annul, vary or modify the same; provided, that where the father is a 
nonresident of North Carolina and the custody of the child has been 
awarded, by an order of a court of this State, to the mother who is a 
resident of North Carolina, no motion on the part of such nonresident 
father may be heard or entertained by the court for a modification of 
the order of the court, unless such father has first shewn under oath 
that, since the making of the original order, he has regularly contributed 
to the support of said child according to his means and cecording to the 
needs of the child, and, if said motion is heard and at said hearing 
such fact is not established to the satisfaction of the court, the motion 
for a modification of the order shall be denied, unless the court shall 
find that, at the time of said hearing the mother is not a fit and proper 
person to have the custody of said child. Provided, that this act shall 
only apply after the case has been reopened on time.” 

The child was in the constructive custody of the wife, the actual or 
temporary custody being in the maternal grandmother, as agent of the 
wife. We think this, to all intents and purposes, a contest between the 
husband and wife for the custody of the’child, and comes within the 
statute. C. S., 2241, supra. The whole matter has been gone into thor- 
oughly in a similar case, and we see no reason to repeat. Clegg v. Clegg, 
186 Ne Ci. 28, Bey 187 -aN C.,- 180; 

We think there was sufficient competent evidence to sustain the find- 
ings of fact by the court below. Taking the evidence unobjected to on 
the record, we think it sufficient for the court below to base its findings 
of fact and conclusions of law. If the evidence was Incompetent in refer- 
ence to the wife, we think it immaterial. We hold that the father is 
the natural guardian of his children, and as a general rule and at 
common law has the paramount right to the custody and control of his 
children against all the world. It is the moral and lezal duty of the 
father to provide for the protection, maintenance and education of his 
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children. Vewsome v. Bunch, 144 N. C., 15; In re Turner, 151 N.C, 
474; fn re Means, 176 N. C., at p. 307. 

in re Means, supra, at p. 318, it is said: “In Newsome v. Bunch, 
144 N. C., 15 GS. c., 142 N. C., 19), the child was awarded to a uon- 
resident father, who had shown that he was worthy and im every way 
qualified to care for it, and a like principle is approved and applied else- 
where in well considered cases. Lx Parte Davidge, 72 8. C., 16; Woed v. 
Wood, 5 Paige Chan., 596; 29 Cye., 1600. It may be well to uote 
that on a hearing of this kind the judginent is not intended to be a final 
determination of the rights of the parties touching the care and control 
of the child, but, on a change of conditions, properly established and 
in the courts of the mother’s donucile or other courts having jurisdiction, 
the question may be further heard and determined. 29 Cyc., 1605, citing 
MecGouch v. MeGouch, 126 Ala., 170, and other cases.” 

In Peck, Domestic Relations, 3d ed. (1930), chap. 18, p. 371, sec. 30, 
it is said: “The father has at common law the unquestioned right ot 
custody and control over his minor children as against the mother, and 
still more clearly as against any third person.” Patrick v. Bryan, 
ante, 62. 

We see no reason to disturb the judgment of the court below. Jn re 
Blake, 184 N. C., 278. The judgment is 

Affirmed. 


LELIA M. BROWN vy. MARGARET TURNER, ADMINISTRATRIX OF 
FRANK TURNER, DECEASED, 


(Filed 17 February, 1982.) 


1. Mortgages F a—Mortgagor’s liability to mortgagee is not changed 
by mortgagee’s agreement with subsequent purchaser to release part 
of land. 

Where land subject to a mortgage is sold successively by deeds in 
which the grantees assume the mortgage indebtedness, and thereafter 
the mortgagee releases a part of the land from the mortgage lien by agree- 
nent with a subsequent purchaser without the knowledge or consent of 
the mortgagor: Held, the primary liability of the mortgagor to the mort- 
gagee is not aifected by the release, and the mortgagee may recover 
against the mortgagor on a note executed by him and secured by the 
mortgage, 


2. Mortgages C a—Personal liability on note secured by a mortgage is 
not merged therein. 

The execution of a mortgage does not merge the personal liability of 
the mortgagor on his note secured thereby, and the mortgagee, upon 
default, may sue either in personam on the note or in rem by foreclosure, 
or may unite both remedies in one action. 
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3. Mortgages C d—As between the parties a release of part of land from 
mortgage does not affect mortgagee’s lien on the remainder. 


As between the original parties a release of part of the land mortgaged 
from the mortgage lien does not affect the mortgagee's lien on the re- 
mainder, which is security for the whole debt. 


AprreaL by defendant from Stack, J., at September Term, 1931, of 
Buncomsr. Affirmed. 

This is an action on a promissory note for $375 executed and de- 
livered to the plaintiff by Frank Turner, the defendant’s intestate. Trial 
by jury was waived, the material facts being as follows: 

On 13 May, 1926, Frank Turner bought from the plaintiff and her 
sister, _ Ida M. Cathey, two houses and lots described as lots 8 and 9 at 
the price of $3,000. He paid $750 and executed six notes for $375 each, 
aggregating $2,250. To secure payment he executed a deed of trust on 
both lots to the Central Bank and Trust Company. Prior to 8 May, 
1928, the debt had been reduced to $1,500, and prior to this date W. B. 
Cathey through mesne conveyances had acquired Frank Turner’s title 
to the lots. Cathey made improvements in the house on lot 9, thereby 
increasing its value $500. The value of lot 9 was then $2,000 and the 
value of lot 8 was $1,500. On 8 May, 1928, the plaintiff and her sister, 
Ida M. Cathey, made an agreement with W. B. Cathey that the trustee 
should release lot 9 from the operation of the deed of trust, so that said 
Cathey might obtain a first mortgage loan on the property. By consent 
of these parties the Central Bank and Trust Company released lot 9 
on 8 May, 1928, without notice to Frank Turner. Cathey then executed 
a mortgage or deed in trust on this lot to secure $1,200 which he bor- 
rowed from the Blue Ridge Building and Loan Association. At this 
time Cathey paid $750 of the remainder due on the notes ($1,500) 
secured by the deed of trust to the Central Bank and Trust Company 
and paid the interest on the remaining $750 to 13 November, 1928, 
leaving unpaid two notes for $375 each, the one in suit held by the 
plaintiff and the other by Ida M. Cathey. The trustee held lot 8 as 
security for these notes. Lot 9 was sold under the mo:tgage given by 
Cathey. 

The defendant contends upon these facts that Cathey became the 
principal debtor and Frank Turner a surety, who was discharged from 
liability to the mortgagee by the trustee’s release of one of the lots. 

The other question is whether the action is barred by the provisions of 
section 100 of the Consolidated Statutes. 


John H. Cathey and James E. Rector for plaintiff. 
J. E. Bawmberger and F, W. Thomas for defendant. 
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ADAMS, J. An agreement by the purchaser of an equity of redemp- 
tion with his vendor that he will assume and pay the mortgage debt 
will render him personally lable, not only to his grantor but also to the 
holder of the mortgage. As between themselves the purchaser is regarded 
as the principal debtor and the grantor as surety; and the mortgagee’s 
right to maintain an action upon this agreement rests upon the ground 
that the contract of the purchaser is a collateral stipulation obtained 
by the mortgagor, which by equitable subrogation inures to the benefit 
of the mortgagee. The mortgagee is entitled to appropriate for his debt 
any security held by his debtor for its payment, but he has no rights 
against the purchaser which could not under the contract of purchase 
have been claimed by the original debtor; and in the application of this 
equitable doctrine the mortgagee has been allowed to enforce the personal 
hhability of the purchaser only to the extent of a deficiency upon a fore- 
closure sale of the mortgaged premises and only if the party to whom 
the purchaser’s agreement was given was himself personally lable for 
the payment of the mortgage debt. The mortgagor of course remains 
liable to the mortgagee as the debtor to whom the eredit was directly 
extended. This 1s the principle set forth in Baber v. Hanie, 163 N. C., 
588. On the principle that one for whose benefit a promise is made may 
maintain an action upon the promise, it is held in a later case that the 
mortgagee may sue the mortgagor’s grantee who has assumed the pay- 
ment of the debt without forcclosing the mortgage or joining the mort- 
gagor in the action. Rector v. Lyda, 180 N. C., 577. See Keller v. 
Parrish, 196 N. C., 783, and Parlier v. Miller, 186 N. C., 500. 

We have restated these principles for the reason that the defendant 
cites Baber v. Hanie and Parlier v. Miller as authority for the position 
that the mortgagor and the person assuming the payment of the mort- 
gage debt sustained the relation of surety and principal not only as 
between themselves, but as between themselves and the mortgagee. We 
do not concur in this statement. The only parties to the present action 
are the holder of one of the notes and the administratrix of Frank 
Turner, the mortgagor. Neither of the vendees who assumed the debt 
is a party. The object of the action is to procure a judgment on the 
mortgagor’s note, not to foreclose the mortgage or to adjudicate the 
rights of all persons who were connected with the several transactions. 
The only asserted counterclaim set up in the answer consists simply of 
averments upon which it is sought to dismiss the suit and to bar the 
plaintiff’s recovery of a judgment. The only point in issue is whether 
the defendant is indebted to the plaintiff on the note. 

The doctrine that the purchaser of an equity of redemption assuming 
the payment of the mortgage debt is the principal and his grantor the 
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surety, obtains as between themselves and does not preclude the mort- 
gagee from proceeding against the mortgagor as his principal debtor, 
at least when he does not assent to the agreement. So far as the mort- 
gagce is interested the mortgagor is not a mere surety. The mortgagee 
is not required first to foreclose his mortgage; he may >dring suit only 
on the note. The fact that the mortgagor has sold the equity of redemp- 
tion to a’ purchaser who assumes the mortgage debt does not change the 
right of the holder of the note to pursue the personal remedy. He may 
bring an action in personam or an action in rem, or he may pursue both 
remedies in one action. The debt is the primary obligation between the 
parties and the note is the primary evidence of the debt. The execution 
of the mortgage does not merge the mortgagor’s personal liability. 2 
Jones on Mortgages (7th ed.), see. 1220; 41 C. J., 733, see. 783; Hillis v. 
flussey, 66 N. C., 501; Silvey v. Avley, 118 N. C., 958; IMcCashill v. 
Graham, 121 N. C., 190. His Honor was therefore correct in holding 
that the release of the hen on one of the lots did nos discharge the 
primary lability of the mortgagor. As between the original parties 
the release of a part of the mortgaged premises does not affect the 
mortgagee’s len upon the residue; this is bound for the whole debt. 
2 Jones, supra, sees, 722, 981. 

Upon the facts found by the trial court the action 1s not barred by 
section 100 of the Consolidated Statutes. Judgment 

Affirmed. 


CHARLES N. PARKER axnp FRED A. BISHOP v. CENTRAL BANK AND 
TRUST COMPANY OF ASHEVILLE, Er At, 


(Filed 17 February, 1982.) 


1. Banks and Banking C c—Detinition of ‘‘deposit for a specific purpose.” 


In order to constitute “a deposit for a specific purpose’ as defined by 
law it is necessary that the parties intend at the time ‘hat the proceeds 
of the deposit shall remain segregated and not be used by the bank in 
its ordinary business or commingled with its general funds, that there be 
an agreement, express or implied, that the deposit shall not constitute 
a part of the general funds of the bank or be subject to its exclusive use 
or control, that the bank have notice or knowledge of the character of 
the deposit at the time it is made, and that the deposit must in fact 
swell the assets of the bank, and the mere tracing of the money into the 
common funds of the bank is not a sufficient identification or segregation 
of the deposit. 
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2. Banks and Banking H d—Deposit in this case held to be for specific 
purpose and constituted a preferred claim against receiver. 


Where a sum is deposited in a bank under an agreement that the bank 
hold the funds and distribute them in accordance with an award to be 
made between the interested parties by arbitration, and the bank receives 
the deposit and gives a receipt therefor stating that it had received the 
amount deposited in escrow under the agreement and that it would pay 
the sum to the interested parties in accordance therewith, and the deposit 
is credited to the bank's “‘escrow agreement account” in its trust depart- 
ment, and the bank becomes insolvent: Held, the deposit was delivered 
to the bank under an agreement that it be applied to a particular pur- 
pose, and the bank had sufficient knowledge and notice of the trust char- 
acter of the deposit and the purpose to which the deposit was to be ap- 
plied, and the deposit was ‘‘a deposit for a specific purpose,” entitling the 
claimants to a preferred claim therefor against the assets of the bank in 
the receiver's hands. 


Civin action, before Slack, J., at November Term, 1931, of Bry- 
COMBE, 

The cause was submitted upon an agreed statement of facts, which, 
in substance, are as follows: Prior to 23 January, 1928, the plaintiffs 
rendered certain services upon the Arcade Building in Asheville, be- 
longing to the estate of E. W. Grove. A dispute arose with respect to 
such services and it was agreed that the division of the fund should be 
determined by arbitration. Thereafter the Grove estate paid by check 
the sum of $21,241.71. The check was endorsed by plaintiffs as follows: 
“Pay to the order of the Central Bank and Trust Company, for special 
deposit as an escrow, subject to the terms of the agreement between the 
undersigned payees, of date 23 January, 1928. Charles N. Parker, 
Fred .A. Bishop.” On the same day this check was deposited in the 
defendant, Central Bank and Trust Company, and said bank gave a 
receipt for said fund as follows: “We have had deposited with us 
escrow agreement, dated 23 January, 1928, between Fred A. Bishop, of 
Richmond, Virginia, and Charles N. Parker, of Asheville, N. C. We 
are also in receipt of check dated 26 August, 1929, for $21,241.71, pay- 
able to Fred A. Bishop and Charles N. Parker. This check is drawn by 
estate of E. W. Grove by St. Louis Union Trust Company of St. Louis, 
Mo. These funds will be paid out by us in accordance with the terms of 
the escrow agreement. The escrow agreement referred to was the agree- 
ment between Bishop and Parker that the division of said fund between 
them should be determined by arbitration. The last paragraph of the 
escrow agreement was as follows: “It is further agreed that upon settle- 
ment with said Grove estate by private treaty or upon rendition of the 
final judgment against said Grove estate, that the attornevs of the 
parties hereto shall have the right to collect and receive the moneys 
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found to be due to the parties hereto, or either or both of them, in ac- 
cordance with the terms of said settlement or judgment, and the saine 
forthwith to deposit as an escrow in the Central Bank and Trust Com- 
pany of Asheville, N. C., subject thereafter to be disbursed to the parties 
respectively, in accordance with the terms of the award of the arbitra- 
tors, as hereinbefore provided.” 

The sum in controversy was received by the trust department of 
defendant and deposited in the commercial department of said bank and 
entered on the books of the bank and eredited to the account known as 
the “escrow agreement account.” Thereafter, on 10 November, 1930, 
the defendant suspended business and closed its doors. 

Subsequently, on 12 December, 1930, the arbitrators, after hearing 
the evidence, awarded $1,401.67 of said fund to the plaintiff, Bishop, 
and &19,801.67 to the plaintiff, Parker. After the award was made the 
plaintiff made demand upon the liquidating agent of the defendant to 
deliver said fund in accordance with the terms of the deposit and escrow 
agrcement. The defendant declined to deliver said fund upon the ground 
that the money had become intermingled with other funcs of defendant, 
and that plaintiffs thereupon were merely unsecured creditors of the 
bank. The cause was heard and the trial judge entered ¢ judgment, the 
pertinent portion of which is as follows: “It 1s, thereupon, ordered, 
adjudged and decreed that the claim of the plaintiffs be and the same 
is hereby allowed as a preferred claim against the assets of the Central 
Bank and Trust Company, and when final settlement 1s made by said 
defendant the said claim shall be allowed priority in payment oyer 
the claims of the common creditors and shall either be paid in full, 
us a preferred claim, or, in the event of an insufficient amount, to pay 
all of the preferred claims, then it shall share pro rata with the other 
preferred claims against the said Central Bank and Trust Company.” 

From the foregoing judgment the defendant appealed. 


Merrimon, Adams & Adams and Carter cd Carter for plaintiffs. 
Johnson, Smathers & Rollins for defendants. 


BrocpEeN, J. The questions of law involved in the appeal may be 
stated as follows: 

(1) Is the deposit which is the subject of the controversy “a deposit 
for a specific purpose” as contemplated and defined by law 4 

(2) Does such deposit entitle the owner or beneficiary thereof to a 
preferred claim upon the assets of an insolvent bank? 

Bank deposits are classified by law as general deposits, special de- 
posits, and deposits for a specific purpose. The definitions of such de- 
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posits are set forth in Corporation Commission v. Trust Co., 193 N. C., 
696, 1388 8S. E., 22. The Court says: ‘A deposit for a specific purpose 
1s made when money or property is delivered to a bank to be applied 
to a designated object, or for a purpose which is particularly defined, as, 
for example, the payment by the bank of a specified debt. It is neither 
general nor wholly special. It partakes of the nature of a special de- 
posit to the extent that the title remains in the depositor, and does 
not pass to the bank. The consequence is that the money, if not applied, 
or 1f misapplied, may be recovered as a trust deposit.” The general 
principles governing such deposits have been discussed and applied in 
the following cases, to wit: Bank v. Davis, 114 N. C., 343,19 S. E., 280; 
Corporation Commission v. Trust Co., 193 N. C., 696, 188 S. E., 22; 
Corporation Commassion v. Trust Co., 194 N. C., 125, 188 S. E., 530; 
Bank v. Corporation Commission, 201 N. C., 381, 160 S. E., 360. The 
whole question is discussed with great clearness of detail by Parker, 
Circuit J., in Porssion v. Williams; First National Bank of Ventura v. 
Wilhams; Marshburn v. Williams, 15 Fed. (2d), pp. 582, et seg. 

The foregoing decisions and others of like tenor establish certain 
ear-marks or indicia by which a deposit for a specific purpose or a trust 
deposit may be recognized and established. These indicia may be classi- 
fied as follows: (1) The parties must intend at the time the deposit is 
made that the proceeds thereof shall remain segregated and not comm- 
mingled with the general funds of the bank and used by it in aceord- 
ance with the ordinary customs or usages of banking practice; (2) 
there must be an agreement, express or implied, that such deposit shall 
uot constitute a part of the general funds of the bank and subject to its 
exclusive use and control in the ordinary course and prosecution of its 
business; (3) notice or knowledge of the trust character of the deposit 
must be disclosed or appear at the time the deposit is received by the 
bank; (4) the deposit must, in fact, swell or increase the assets of the 
bank; (5) the mere tracing of the money into the common funds of 
the bank is not a sufficient identification or segregation of the deposit. 

Applying the pertinent principles of law to the facts disclosed by the 
record, it is manifest that the deposit involved in this case was delivered 
to the bank to be apphed to a designated object or for a purpose particu- 
larly defined in the escrow agreement. This escrow agreement put the 
bank upon notice that the fund was to be held pending an arbitration 
proceeding and to be disbursed in accordance with the award. Indeed, 
the bank received the fund with sufficient knowledge of the trust char- 
acter and quality of the deposit, upon express agreement that such fund 
was to be used exclusively for the designated purpose. Therefore, the 
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court is of the opinion that the fund was a trust deposit. Consequently, 
the law, as appled by decisions and textwriters impresses upon such 
fund a preferential quality. Hence, it is concluded that the judgment 
Was correct. 

Affirmed. 


EVERETT GOSNELL, By His NExt FRIEND, 8. K. GOSNELL, v. SOUTHERN 
RAILWAY COMPANY, BILTMORE HOSPITAL, INcORPORATED, AND 
HALCYONE PARKER HILLIARD, EXeEcuTrix or DR. WM. D. HIL- 
LIARD. 

(Filed 17 February, 1952,) 


1. Physicians and Surgeons D b——Person employing physician is liable 
to injured party only for failure to use due care in selecting physician. 
Where an employer, in recognition of his legal or morsel duty, employs 
a physician or surgeon to attend an injured employee, the only duty which 
the employer owes the employee in this respect is to exercise reasonable 
care in the selection of the physician or surgeon, and where, in an 
action by the employee against the employer to recover damages for the 
negligent treatment of the employee by the physician selected by the em- 
ployer, there is no allegation that employer failed to exercise reasonable 
care in the selection of the physician, a judgment dismissing the action 
aus to such employer is correct. 


2. Hospitals C a—Hospital is not liable for negligence of physician not 
employed or selected by it. 

A hospital which undertakes to furnish only the facilities for an opera- 
tion or for the treatment of a patient is not responsible for the negligence 
of a physician chosen by the injured person or by a third person for him, 
und where, in an action against a hospital for damages caused by the 
negligence of a physician, there is no allegation that th2 physician was 
employed by the hospital or treated the patient as agent of the hospital, 
the action is properly dismissed as to the hospital, there being no cause 
of action stated against it. 


3. Judgments L b-——Judgment for personal injury against tort-feasor 
will not bar action against physician for negligent treatment of 
injuries. 

A judgment recovered against a person negligently causing a personal 
injury to the plaintiff will not bar an action by the plaintiff against a 
physician or his executrix for damages caused by the negligent treat- 
ment of such injuries by the physician, the two causes of action being 
separate and distinct. and the second action not arising out of the 
negligence alleged in the first. 


Appear by plaintiff from Stach, J., at October Term, 1931, of Manr- 
son. Affirmed as to defendants, Southern Railway Company and Bilt- 
more Hospital, Incorporated; reversed as to defendant, Halcvone Parker 
Hilliard, executrix. 
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This is an action to recover of defendants damages for personal in- 
juries suffered by plaintiff, resulting from the unskillful and negligent 
treatment of plaintiff's broken leg by Dr. William D. Hilliard, testator 
of the defendant, Haleyone Parker Hilliard, executrix, such treatinent 
having been given to plaintiff while he was in a hospital owned and 
operated by the defendant, Biltmore Hospital, Incorporated, pursuaut 
to the employment of the said Dr. Hilhard by the defendant, Southern 
Railway Company, to treat plaintiff’s broken leg, as a physician and 
surgeon, in said hospital. 

On or about S August, 1926, plaintiff, one of its employees, was in- 
jured by the negligence of the defendant, Southern Railway Company. 
The said defendant caused the plaintiff to be taken immediately after 
he was injured to a hospital owned and operated by the defendant, Bult- 
more Hospital, Incorporated, and to be treated in said hospital pro- 
fessionally by Dr. William D. Hilliard, a physician and surgeon, duly 
licensed to practice his profession in this State. At the time he was 
employed by the defendant, Southern Railway Coimpany, to treat the 
plaintiff, and while he was treating plaiutiff in the hospital owned and 
operated by the defendant, Biltmore Hospital, Incorporated, Dr, Hilhard 
was actively engaged in the practice of his profession in Buncombe 
County, North Carolina. 

As the result of his injuries caused by the neghgence of the defendant, 
Southern Railway Company, plaintiff’s leg was broken between the 
knee-joint and the hip-joint. At the request of the defendant, Southern 
Railway Company, and pursuant to his employment by said company, 
for that purpose, Dr. Hilliard undertook to treat and did treat plain- 
tiff’s broken leg, while he was in the hospital. It is alleged in the com- 
plaint and, for the purposes of this appeal, admitted by the defendants, 
that his treatment was unskillful and negligent, and that as the result 
of said unskillful and negligent treatment, plaintiff was seriously and 
permanently injured, to his great damage. 

This action was begun on 4 January, 1928, to recover of the defend- 
ants as damages for the injuries resulting from the unskillful and negli- 
gent treatment of plaintiff’s broken leg, the sum of $10,000. Since the 
commencement of the action, Dr. William D. Hilhard has died. Ils 
exccutrix, Haleyone Parker Hilliard, has been duly made a party to 
the action. 

On 6 October, 1926, the plaintiff instituted an action in the Superior 
Court of Buncombe County against the defendant herein, Southern 
Railway Company, to recover damages for the personal injuries suffered 
by him, resulting from the negligence of said defendant on 8 August, 
1926. That action was tried at the October Term, 1927, of the Superior 
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Court of Buncombe County and resulted in a judgment that plaintiff 
recover of the defendant, Southern Railway Company, the sum of 
$2,750. That judgment has been fully satisfied by the payment to the 
plaintiff by the Southern Railway Company of its amount. 

When this action was called for trial, after the pleadings had been 
read, the court was of opinion that upon the facts admitted therein, as 
above set out, the plaintiff was not entitled to recover of the defendants, 
or of either of them. 

From the judgment dismissing the action, in accordance with the 
opinion of the court, plaintiff appealed to the Supreme Court. 


John A. Hendricks for plaintiff. 

R.C. Kelly, Guy Roberts and Jones & Ward for defendant, Southern 
Railway Company. 

Johnson, Smathers & Rollins for defendants, Biltmor2 Hospital, In- 
corporated, and Halcyone Parker Hilliard, executrix. 


Connor, J. It is well settled in this and other jurisdictions that where 
an employer, in recognition of his legal or moral obligations to his em- 
ployee, employs a physician or surgeon to render professional services 
to his employee, who is in need of such services, whether as the result 
of the negligence of the employer or otherwise, the only duty which the 
employer owes to such employee, is to exercise reasonaole care in the 
selection and employment of the physician or surgeon. Where the em- 
ployer has exercised such care, and has employed a physician or surgeon 
who is duly licensed to practice his profession in this State, who is 
actively engaged in such practice, and who is not known to the employer 
as wanting in professional skill or character, the employer will not be 
held able for damages resulting from the unskillful or negligent treat- 
ment of his employee by the physician or surgeon employed by him. 
Barden v. R. R., 152 N. C., 318, 67 S. E., 971. The general rule is 
that an action for damages caused by the negligence or unskillfulness of 
a physician or surgeon engaged by one person to attend upon another, 
professionally, cannot be maintained against the employer, unless he was 
himself chargeable with a want of proper care in the selection and em- 
ployment of the physician or surgeon. 19 A. L. R., p. 1183. In the 
absence of an allegation in the complaint in the instant case that the 
defendant, Southern Railway Company, failed to exercise reasonable 
care in the selection and employment of Dr. Hilliard to :reat the plain- 
tiff, professionally, after he was injured by the negligence of said de- 
fendant, the facts stated in the complaint are not sufficient to constitute 
a cause of action against the defendant, Southern Railway Company. 
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For this reason, there is no error in the judgment dismissing the action 
as to said defendant. 

In Penland v. Hospital, 199 N. C., 314, 154 S. E., 466, it is said: “The 
owner of a hospital, whether an individual, firm or corporation, 1s not 
liable for damages resulting from a surgical operation, or from treat- 
ment, medical or otherwise, m said hospital, when the surgeon who per- 
formed the operation or the physician who treated the patient, was 
emploved by the patient, or by some one other than such owner, and the 
damages resulted from the negligence of such surgeon or physician. 
The owner of the hospital, when the hospital 1s conducted for his, their, 
or its gain, and not for charitable purposes, is Hable for such damages 
when they result from injuries caused by the negligence of such owner, 
or by the negligence of his, their or its agents, servants or employees 
acting within the seope of their employment. When the owner of the 
hospital undertakes only to furnish the facilities for the operation, or 
for the treatment of the patient, and the patient selects and employs 
the surgeon who operates on or the physician who treats the patient, 
such owner, although he, they or it charges for the use of the facilities 
furnished, is not Hable for damages resulting solely from the negligence 
of the surgeon or physician.” In the complaint in the instant case, it 
is not alleged that Dr. Hilhard was an employee of the defendant, 
Biltmore Hospital, Incorporated, or treated the plaintiff as the agent 
of said defendant. In the absence of such allegations, the facts stated 
in the complaint are not sufficient to constitute a cause of action against 
the defendant, Biltmore Hospital, Incorporated. For this reason there 
is no error in the judgment dismissing the action as against the said 
defendant. 

The cause of action alleged in the complaint in this action against Dr. 
William D. Hilliard, upon which plaintiff demands judgment against 
the defendant, Haleyone Parker Hilliard, lis executrix, did not arise 
out of the negligence of the defendant, Southern Railway Company. 
It arose out of and is founded upon the unskillful and negligent treat- 
ment of plaintifi’s broken leg by Dr. Hilhard. The judgment recovered 
by the plaintiff against the Southern Railway Company in the action 
tried in the Superior Court of Buncombe County and fully satisfied by 
said company before the commencement of this action, is not a bar 
to plaintiff’s recovery in this action against the defendant, Halcyone 
Parker Hilliard, executrix of Dr. Wiliam D. Hilliard. The cause of 
action on which said judgment was recovered is separate and distinct 
from the cause of action alleged in the complaint in this action. For 
this reason plaintiff is not barred from recovery against said defendant 


238 IN THE SUPREME COURT. [ 202 


GUARANTY Co, v, HILL. 


in this action by said judgment. There is error in the judgment dis- 
missing the action as to the defendant, Haleyone Parker Hillard, 
executrix. 

Lhe judgment dismissing the action as to the defendants, Southern 
Railway Company and Biltmore Hospital, Incorporatec, is 

Affirmed, 

As to the defendant, Haleyone Parker Hilliard, executrix, it is 

Reversed. 


UNITED STATES FIDELITY AND GUARANTY COMPANY y. 
JOHN C, HILL. 


(Hiled 17 February, 1982.) 


1. Indemnity A b-—-Sheriff held liable on agreement to indemnify surety 
on his bond under the facts of this case. 

Where a sheriff in his application for a surety bond obligates himself 
among other things to indemnify the surety against loss arising from the 
execution of the bond, and in an action against the surety in the Federal 
Court in another State a judgment is rendered against it on the bond 
for an alleged assault by the sherift’s deputies on offenders against the 
laws of this State whom the deputies arrested there and brought back 
here: Jield, the surety has suffered loss by reason of the execution of 
the bond and may recover the amount of such loss against the sheriff 
on his agreement to indemnify, the action being on the contract of in- 
demnity executed here and not on the judgment rendered in the other 
state, and the principle that courts of one state will not take jurisdiction 
of an action brought on the bond of an officer of another state has no 
application to the present action. 


2. Controversy without Action C a—Agreement that court, should render 
judgment on facts agreed waives all defenses set up in answer. 


Where a defendant agrees that the court should render judgment ac- 
cording to an agreed stetement of facts submitted to it he thereby waives 
all defenses set out in the answer theretofore filed. 


stacy, C. J., not sitting. 


APPEAL by plaintiff from Stack, J., at May-June Term, 1931, of 
Henprerson. Reversed. 

This is an action to recover on a contract by which the defendant 
covenanted and agreed to indemnify the plaintiff against loss by reason 
or in consequence of the execution by the plaintiff of a bond as surety 
for the defendant. 

The action was heard and tried on an agreed statement of facts, which 
appears in the record. These facts are substantially as follows: 
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At the election held in Henderson County, North Carolina, in Novem- 
ber, 1926, the defendant, John C. Hill, was elected sheriff of said 
county for a term of two years, beginning on or about 1 December, 
1926. Before qualifying as such sheriff, the defendant was required by 
statute to execute and file with the board of commissioners of Hender- 
son County, an official bond, payable to the State of North Carolina, and 
conditioned as provided by statute, C. S., 3930. 

On 22 November, 1926, the defendant apphed to the plaintiff to 
become his surety on said bond. 

The plaintiff is a corporation organized under the laws of the State 
of Maryland, with its principal office in the city of Baltimore, in said 
State, and duly licensed to execute bonds in the State of North Carolina, 
as surety. The application made by the defendant to the plaintiff was 
in writing, and contained the following paragraph: 

“T certify that the answers given to the foregoing interrogations are 
true, and in consideration of the United States Fidelity and Guaranty 
Company executing the bond herein applied for, I do hereby covenant, 
promise and agree to pay the premium of $25.00 per annum, in advance, 
during the continuance of the bond, and to indemnify and keep indemni- 
fied the said company from and against any and all loss, cost, charges, 
suits, damages, counsel fees, and expenses of whatever kind or nature 
(including such costs and expenses, if any, which may be incurred by 
said conipany in case it shall institute legal proceedings to be relieved 
from further liabihty on said bond), which said company shall or may, 
for any cause, at any time, sustain, or incur, or be put to, for or by 
reason or in consequence of said company having entered into or exe- 
cuted said bond.” 

In consideration of the covenants and agreements of the defendant 
contained in said application, the plaintiff executed, as surety, the 
official bond, which the defendant was required to file and did file with 
the board of commissioners of Henderson County. This bond was duly 
approved, and recorded as required by statute. 

While the said bond was in force, one H. A. Cook instituted an action 
thereon in the Court of Common Pleas of Greenville County, in the 
State of South Carolina, to recover damages for an assault made on him 
by two deputies of the defendant. In said action it was alleged that 
two deputies of the defendant wrongfully and unlawfully assaulted and 
arrested the said H. A. Cook, in the city of Greenville, South Carolina, 
and kidnapped and unlawfully carried him into the State of North 
Carolina. On the petition of the defendant, the action was removed 
from the State court to the United States District Court for the Western 
District of South Carolina, for trial. The defendant in this action was 
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not a party to the action instituted on his bond in South Carolina; the 
said defendant was, however, notified by the plaintiff cf the pendency 
of the action, and, with his attorney, attended the trial, where he testified 
as a witness for the plaintiff. The defendant was requested by the 
plaintiff not to join himself as a defendant in said actior, for the reason 
that plaintiff was of the opinion that without such joinder the court in 
which said action was pending for trial, was without jurisdiction. 

At the trial of the action in the United States District Court tor the 
Western District of South Carolina, judgment was rendered against the 
plaintiff for the sum of $1,000, and costs. 

The plaintiff has paid the amount of said judgment, to wit: $1,181.60, 
and has also paid as a fee to its counsel in said action the sum of $500. 

The court was of opinion that on the statement of facts agreed, the 
plaintiff is not entitled to recover of the defendant in this action, and 
therefore dismissed the action. 

From judgment dismissing the action, and taxing it with the costs, 
the plaintiff appealed to the Supreme Court. 


Ewbank, Whitmire & Weeks for plaintiff. 
Ray, Redden d: Redden for defendant. 


Connor, J. After the pleadings had been filed in this action, and 
when the same came on for trial, the parties submitted to the court an 
agreed statement of facts. It was agreed that if on these facts the court 
should be of opinion that plaintiff is entitled to recover, judgment should 
be rendered that plaintiff recover of the defendant the sum of $1,681.50 
and the costs of the action, and that if the court should be of opinion 
that plaintiff is not entitled to recover, judgment should be rendered, 
dismissing the action. The court was of opinion that on the facts agreed, 
plaintiff is not entitled to recover, and thereupon rendered judgment 
dismissing the action. In this there was error. 

By his agreement that the action should be submitted to the court 
for judgment on the facts agreed, the defendant waived all defenses set 
out in his answer. It was agreed that plaintiff had sustained a loss in 
the sum of $1,681.50, by reason and in consequence of its execution of 
the bond as surety for the defendant. Under the terms of his covenant 
contained in his written application to the plaintiff, the defendant is 
liable to the plaintiff for the sum of $1,681.50. Judgment should have 
been rendered that plaintiff recover of the defendant the sum of 
$1,681.50, and the costs of the action. 

This is not an action on the judgment rendered by the United States 
District Court for the Western District of South Carolina. The question 
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discussed in the brief filed for the defendant on his appeal to this Court 
is not presented on the record. In Brower v. Watson, 146 Tenn., 626, 
244 8. E., 362, 26 A. L. R., 991, it was held that the courts of one state 
will not take jurisdiction of an action by a citizen of another state for 
injury caused to him by breach of the bond of a sheriff, given under 
the laws of such other state, by an act committed there, when the bond 
is payable to the state, and the action is to be brought in its name. This 
principle is sound, but it has no applheation in the instant case. The 
judgment is 

Reversed. 


Stacy, C. J., not sitting. 


L. S. GORDON et au, vy. A. L. PENDLETON ef AL, 
(Filed 17 February, 1982.) 


1. Appeal and Error E h—Although record is not clear in this case the 
appeal is considered on theory of trial in lower court. 

In this action brought against the officers of an insolvent baiuk by its 
stockholders and creditors alleging damages caused by the defendant’s 
neglect in its management, a demand upon the receiver to bring the action 
and its refusal to do so does not clearly appear of record, but it appearing 
upon information of counsel that the case was not decided in the lower 
court on this point and that the demand and refusal had been made, the 
Supreme Court accordingly considers the case on appeal. 


2. Corporations C c—Corporate officers are liable for wilful or negligent. 
failure to exercise due care in the performance of their duties. 


The directors and managing officers of a corporation are not liable in 
damages for mere errors of judgment or slight omissions in the perform- 
ance of their duties, but they are liable in proper cases for loss or deple- 
tion of the corporation’s assets due to their wilful or negligent failure to 
exercise reasonable diligence in the performance of their official duties, 
they being regarded as in the nature of trustees and being required to 
exercise that degree of care that a man of ordinary prudence would 
reasonably use in the conduct of his personal business under the circum- 
stances, and upon a breach of this legal duty the corporation may sue 
in case of solvency, and when insolvent, the receiver may do so. 


3. Banks and Banking H b—Evidence in this case held insufficient to 
sustain action against officers for wrongful depletion of assets. 


In this action against the managing officials of a bank for wrongful 
depletion of assets in mismanagement of the affairs of the bank in making 
loans in excess of the statutory limit, C. 8., 220(d), and in making loans 
to themselves or upon paper with their endorsement without sufficient 
security, C. 8., 221(n): Held, the evidence is insufficient to be submitted 
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to the jury, it appearing that no loss to the assets of the bank had been 
caused by the acts of the officials, and the judgment of the lower court 
dismissing the case as of nonsuit is sustained on appeal. 


AppraL by plaintiffs from a judgment of nonsuit rendered by F'riz- 
zelle, J., at November Term, 1931, of Pasquotank, 

The Carolina Banking and Trust Company was a cordoration which 
transacted a banking business in Elizabeth City from 21 October, 1921, 
until 12 August, 1929. At the latter date the Corporation Commission 
took charge of its affairs and put it 1n process of liquidation on account 
of its alleged insolvency. When the doors were closed some of the de- 
fendants were directors, one was president, one, vice-president, one, 
cashier, and another assistant cashier. The complaint alleges that others 
were members of the loan board and of the executive conmittee. 

The plaintiffs L. S. Gordon and G. E, Pritchard, who were stock- 
holders, instituted the present action in their own right and as credi- 
tors, and on behalf of all other creditors of the corporation. They 
alleged that before beginning the action they called upoi the Corpora- 
tion Commission to bring suit and that the Corporation Commission 
declined to do so or to join in this action. 

The plaintiffs allege in substance, but with minute detail, that the 
defendants failed and refused to perform their duties with a fair and 
reasonable measure of skill; failed and refused to regulate and manage 
the business of the corporation with a reasonable degree of safety; failed 
and refused to exercise due diligence in the collection of solvent loans 
and to disclose the impairment of the bank’s capital and the insufficiency 
of its surplus and wrongfully permitted its officers and directors to bor- 
row money from the bank without good collateral or ample security and 
without the approval of a majority of the board of directors expressed 
by written resolution; also that the officers, employees and directors un- 
lawfully made loans to themselves, to each other and to other persons 1n 
excessive and unlawful amounts upon direct and indirect obligations, 
and in other respects failed and refused to perform the duties imposed 
upon them by law. 

They further allege that by reason of the negligence of the defendants 
in the respects set out in the complaint the bank was destroyed and 
rendered insolvent; that its debts were left unpaid and that its assets 
were greatly impaired, by reason of which plaintiffs have been damaged 
in a large amount. 

The defendants in their answer denied the material allegations of the 
complaint and alleged that the plaintiffs were stockholders in the bank, 
and that they had circulated slanderous, defamatory and derogatory re- 
ports with reference to its solvency, to the great damage of the defend- 
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ants. At the close of the plaintiffs’ evidence the defendants moved for 
nonsuit; their motion was allowed and the plaintiffs excepted and 


appealed. 


Ward & Grimes for plaintiffs. 
Ehringhaus & Hall, J. H. LeRoy, Jr., and McMullan & MeMullan 
for defendants. 


Apams, J. We are informed that the present action was instituted 
after the plaintiff had ineffectually requested the banking department 
of the Corporation Commission to bring suit against the defendants for 
delinquency in the discharge of their duties. Proof of the demand and 
refusal is not clearly set out in the record but we are told that the action 
was not dismissed for the reason that the demand had not been made. 
In the briefs, as in the oral argument, only one question is debated: 
that is, whether the plaintiffs’ evidence is of sufficient probative force 
to call for the verdict of a jury. If it is not, the plaintiffs’ counsel, while 
insisting upon its sufhciency, commendably indulges the “hope that the 
judgment below will be affirmed.” 

It is an established principle that the directors and managing ofhcers 
of a corporation, though ordinarily not responsible for mere errors of 
judgment or slight omissions, are to be considered and dealt with as 
trustees, or quasi-trustees, In respect to their corporate management, and 
in proper cases may be held hable for loss or depletion of the company’s 
assets due to their wilful or negligent failure to perform their official 
duties. Ham v. Norwood, 196 N. C., 762; Corporation Commission v. 
Bank, 198 N. C., 113; Besseliew v. Brown, 177 N. C., 65. It is said 
in the case last cited that when they accept these positions of trust they 
are expected and required to give them the care and attention that a 
prudent man should exercise in lke circumstances and charged with a 
like duty; that if there is a breach of legal duty in this respect, causing 
a loss of the company’s assets, the corporation may sue; and that in 
case of insolvency the action may be maintained by the receiver. 

The appeal raises the question whether the evidence with its legitimate 
inferences reveals such disregard of this principle as reasonably requires 
a reversal of the judgment. The chief assault of the plaintiffs is directed 
to the defendants’ alleged official delinquency in making loans that were 
unauthorized and unsecured and in permitting a reserve deficiency. We 
have endeavored to analyze the evidence in reference to these matters 
and have concluded that the plaintiffs’ position cannot be maintained. 
A detailed statement of the exhibits would involve intricate calculations 
and would serve no useful purpose. For this reason we restrict the 
opinion to a statement of the result of our investigation. 
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With respect to the loans, the defendants have accepted the plaintiffs’ 
statement that the total direct liability of the directors, their families and 
corporations, was $111,071, and that the endorsements amounted to 
$102,428.98. The plaintiffs contend that some of these loans were made 
without good collateral or ample security in breach of C. S., 221(n) and 
that others were in excess of the amount which the bank was authorized 
to lend under C. S., 220(d). The defendants admit that the sum 
$111,071 represents the direct liabilities, but they contend that the 
indirect obligations of $102,428.98 involve many duplications which, 
when properly considered, reduce the aggregate obligations of the defend- 
ants to an amount but slightly in excess of the sum stated as their direct 
obligations; and, further, that the estimated financial worth of the de- 
fendants exceeds $800,000. The defendants further coritend that if no 
allowance be made for the duplication and the total] obligations be 
measured by the reduced amount of the capital stock (reduced from 
$250,000 to $125,000) and a few loans according to this standard were 
in excess of the legal limit, still the loans were made before the capital 
stock was reduced, and after the reduction every effort consonant with 
sound banking was made to curtail the loans. As a result, they say, 
no loan exceeded the limit at the time it was made. 

The defendants admit that through inadvertence they made some loans 
that were unauthorized but insist that upon request of the bank ex- 
aminer the error was corrected. 

We do not see that the plaintiffs’ position is materially aided by his 
contention in reference to the reserve deficiency. 

Upon an inspection of the record we find no convincing or satisfactory 
evidence that the alleged negligent acts of the defendants resulted in any 
pecuniary loss either to the bank or to the plaintiffs. The judgment is 
therefore 

Affirmed. 


G. M. GLENN, TrusTEE, vy. ROSS ASHBY, AcENT. 
(Filed 17 February, 1932.) 


Deeds and Conveyances C c—-Grantee in deed in this case: took fee simple 
under rule in Shelley’s case, and limitation over was defeated. 


Construing a deed in consideration of natural love and affection to the 
grantor’s grandson by name “for life with remainder to his bodily heirs 
Di" -usceattveuuenss , if any, otherwise to M.”: Held, the grantee acquired a fee- 
simple title under the rule in Shelley’s case, and the limitation over to M. 
was defeated by the grantee’s having living children, the condition not 
stipulating that the limitation over should take effect upon the death of 
the grantee without bodily heirs him surviving. 
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AppEan by defendant from Small, J., at October Term, 1931, of 
FRANKLIN. Affirmed, 

This is a controversy without action involving the construction of the 
following clauses in a deed executed by J. Y. Medlin and Cora T. Medlin 
to Rex Weathersby on 24 August, 1925: 

“That said Cora T. Medlin and husband, J. Y. Medlin, in considera- 
tion of the natural love and affection which they have for their grand- 
son, Rex Weathersby, have bargained and sold, and by these presents 
do grant, bargain, sell and convey to said Rex Weathersby for hte with 
remainder to the bodily heirs of said Rex Weathersby by.............. jal any, 
otherwise to J. R. Medlin, certain tracts or parcels of land in Franklin 
County, State of North Gaol adjoining the lands of D. W. Spivey 
and others and bounded as follows, 

“To have and to hold the ufovesiid user or parcel of land and all 
privileges and appurtenances thereto belonging, to the said Rex Weath- 
ersby for hfe with remainder to the bodily heirs of said Rex Weathersby, 
if any, otherwise to J. R. Medlin to their only use and behoof forever.” 

On 14 November, 1929, Rex Weathersby and his wife executed and 
delivered to G. M. Glenn, trustee, two deeds of trust conveying the real 
property 1n controversy. The trustee exposed the property to sale under 
the terms of the trust and the defendant became the last and highest 
bidder subject to the approval of title. The sale was confirmed by the 
clerk. The trustee tendered a deed and the defendant declined to accept 
it on the ground that the title acquired by Weathersby is defective in 
that the fee is or may be defeated by the ulterior limitation in his deed. 
It is admitted that Rex Weathersby has children. 

It was adjudged at the hearing that the plaintiff as trustee can convey 
title in fee simple and that the defendant is obligated to comply with 
his bid. The defendant excepted and appealed. 


Gatling & Morris for plainteff. 
James E. Shepherd and S. Brown Shepherd for defendant. 


Apams, J. The controversy turns upon the question whether Rex 
Weathersby acquired a title in fee simple under the rule in Shelley’s 
case. The plaintiff insists that the rule applies and that he can therefore 
convey to the grantee an indefeasible title, while the defendant takes 
the position that the ulterior limitation prevents the application of the 
rule. His Honor adopted the plaintiff’s view. 

Conceding the position that if the terms of the devise carry the entire 
estate in fee tail whether general or special the first devisee takes an 
estate in fee, we find that the phrase, “heirs of Rex Weathersby by 
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wianereks ,’? 1s unimportant. -lWorehead v. Jontague, 200 N. C., 497; 


Sessoms v. Sessoms, 144 N. C., 121; Jones v. Ragsdale, 141 N. C., 200. 
The property is conveyed to “Rex Weathersby for hfe with remainder 
to the bodily heirs of said Rex Weathersby by ...000...0.000.. ” This clause 
standing alone transfers a title in fee to the grantee, but it 1s followed 
by the words “if any”—. e., if there are any bodily heirs. It 1s ad- 
mitted that the grantee has children, living bodily heirs. The condition 
imposed by the words “if any” is thus fulfilled and the limitation to 
Medlin is defeated. By the express terms of the deed Rex Weathersby 
takes the fee. Substantially similar language was construed in Radford 
v. Rose, 178 N. C., 288, in which it is said, “Note that the language 
is not ‘dying without bodily heirs, or ‘leaving no bodily heirs,’ but that 
‘they have no bodily heirs, a condition fully met by the fact that the 
plaintiff has three bodily heirs, to wit, three living children.” 

Upon the agreed facts it is not necessary to intimate what the effect 
would have been had the ulterior limitation depended upon the death of 
Rex Weathersby without bodily heirs surviving him. Judgment 

Affirmed. 


WARREN G. MYERS v. W. R. FOREMAN. 
(Filed 17 February, 1982.) 


1. Appeal and Error H b—Upon death of appeNant after docketing of 

appeal his executor is allowed to be made a party under Rule 87. 

In this case the appellant died after the case was docketed and the 

motion of his executor that it be made a party was allowed under 

Rules of Practice in the Supreme Court, No. 87, the motion being made 
before the case was called for hearing in its regular order. 


2. Trial E c—In this case a new trial is awarded for the failure of the 
instructions to state material evidence in the case. 


Where the charge of the trial court fails to state the evidence of a 
party relative to a material point and which directly bears on the amount 
recoverable, a new trial will be awarded when prejudice is shown for the 
failure of the charge to comply with the provisions of C. S., 564, requiring 
that the trial court shall state in a plain and correct manner the evidence 
given in the case. 


AppEAL by defendant from Oglesby, J., at June Special Term, 1931, 
of MeckLensurG, New trial 

Plaintiff and defendant were engaged as partners, under the firm name 
of Warren G. Myers and Company, at Charlotte, N. C., in the business 
of selling machinery, supplies and equipment, from about 1 September, 
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1923, to 1 January, 1930. The partnership was dissolved on 1 January, 
1930. This action was begun on 3 March, 1930. Both plaintiff and de- 
fendant upon the facts alleged in their pleadings pray for an accounting 
between them as partners, each contending that upon a proper account- 
ing in accordance with the terms of their partnership agreement, the 
other is indebted to him. 

The action was first tried by a referee under an order made upon 
the motion of the defendant. The plaintiff excepted to this order, and 
thereby reserved his constitutional right to a trial by jury of the issues 
of fact arising upon the pleadings. C. S., 573. The referee heard the 
evidence offered at the trial before him by both the plaintiff and the 
defendant, and thereafter duly filed his report, setting out therein both 
his findings of fact and his conclusions of law, as required by statute, 
CuBr. 

The referee found that the net profits of the partnership entered into 
by plaintiff and defendant in August, 1923, and dissolved on 1 January, 
1930, amounted to the sum of $8,903.60, and that in aecordance with 
the terms of the partnership agreement, the account of each partner 
should be credited with one-half of this sum, to wit: $4,451.80. Ile also 
found that the plaintiff had received from the partnership the sum of 
$10,152, in money and merchandise, and was therefore indebtcd to the 
partnership in the sum of $5,700.20. He further found that the defendant 
from time to time during the existence of the partnership had loaned to 
it the sum of $9,360.19, In money, and that since its dissolution on I 
January, 1930, the defendant had paid a note for $1,500, which had 
been executed by the partnership. The aggregate of these sums 1s 
$10,860.19. The referee found that the defendant had received from the 
partnership during its existence the sum of $9,411.49, and that therefore 
the partnership is indebted to the defendant in the sum of $1,448.70. 

Upon these findings of faet, the referee concluded that plaintiff is 
indebted to defendant in the sum of $3,574.45, with interest. On the 
report of the referee, the defendant is entitled to judgment that he re- 
eover of the plaintiff the sum of $3,574.45, with interest and costs. 

Plaintiff duly excepted to the findings of fact and conclusions of law 
made by the referee and set out in his report. With his exceptions to the 
findings of fact made by the referee, plaintiff tendered issues upon which 
he demanded a trial by jury. The action was thereupon tried by a jury. 

The issues submitted to the jury were answered as follows: 

“1, Did the plaintiff and the defendant enter into a partnership agrec- 
ment as alleged in the complaint? Answer: Yes. 

2, What was the amount of the net profits from the business of said 
partnership? Answer: $17,000.70. 
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d. In what amount, 1f any, is defendant indebted to plaintiff as alleged 
in the complaint? «Answer: $8,500.35. 

4, In what amount, if any, is plaintiff indebted to defendant as alleged 
in the answer and cross-complaint? Answer: $2,618.” 

From judgment on the verdict of the jury that plaintiff recover ot 
the defendant the sum of $5,882.35, with interest and costs, the defend- 
ant appealed to the Supreme Court. 


H.L. Taylor and T. L. Kirk patrick for plaintiff. 
Shore & Townsend for defendant. 


Connor, J. After this appeal was docketed in this Ccurt, and before 
it was called for hearing in its regular order, the defendant, W. R. 
Foreman, died. His executor, American Trust Company, voluntarily 
appeared in this Court by its counsel and moved that it be made a party 
defendant in the action, in its representative capacity. J’he motion was 
allowed in accordance with the Rules of Practice in this Court. Rule 37. 

The testimony of the witnesses who testified at the trial before the 
referee was reduced to writing and filed in the record, as required by 
statute. C. 8, 577. This testimony, together with the exhibits offered 
by both the plaintiff and the defendant at the trial before the referee, 
was the only evidence submitted to the jury, in accordance with the 
provisions of the statute. C.S., 573. The issues appearing in the record 
were answered by the jury from this evidence, under the charge of the 
court. The referee found that the net profits of the pa:tnership, from 
its commencement in .\ugust, 1923, to its dissolution on 1 January, 1930, 
were $8,903.60, while the jury found from the same evidence that the 
net profits of the partnership during its existence were $17,000.70. On 
an accounting upon the findings by the referee the plairtiff is indebted 
to the defendant in the sum of $3,574.45, while on an azcounting upon 
the verdict of the jury the defendant is indebted to the plaintiff in the 
sum of $5,882.35. This wide discrepancy is due in part, we think, to the 
failure of the judge in his charge to the jury to comply with the pro- 
visions of C. S., 564. An examination of the charge set out in the 
transcript filed in this Court shows that it was not in eomphance with 
the provisions of the statute, in that the judge failed to state in a plain 
and correct manner the evidence given in the case, and failed to declare 
and explain the law arising on the evidence. No reference is made in the 
charge to the testimony of the plaintiff that he had received from the 
partnership the sum of $4,400, for his personal expenses and not for 
expenses incurred by him in prosecuting the business of the partnership. 
Conceding that the terms of the partnership agreement were as contended 
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by the plaintiff and as found by the jury, this sum at least should have 
been deducted from plaintiff’s share of the net profits. The defendant 
is entitled to a new trial for the error of the court in failing to comply 
in its charge to the jury with the provisions of C. S., 564. It is so 
ordered. 

New trial. 


J. CHARLIE SIMS y. MARY SUE DALTON. 
(Filed 17 February, 1982.) 
1. Executors and Administrators C f—Demurrer in action by creditor 


of estate against beneficiary under the will held properly sustained. 


The personal representative of a deceased is a necessary party to a suit 
to recover assets of the estate, and where the holder of one of several 
bonds secured by a mortgage on the deceased’s home place brings action 
against the beneficiary under the deceased’s will to declare the legacy 
a trust fund for the payment of the bond, and it appears that the bequest 
is insufficient to pay all the bonds and that the executor and other bond- 
holders have not been made parties, the defendant’s demurrer is properly 
sustained. 


2. Pleadings D b—Defect of material parties plaintiff appearing on face 
of complaint may be taken advantage of by demurrer. 


A defect of material parties appearing upon the face of the complaint 
may be taken advantage of by demurrer, and when not appearing upou 
the face of the complaint, such defect must be taken advantage of by 
answer, or the objection will be deemed waived, C. 8., 511. The distinc- 
tion is noted between neecssary and proper parties. 


AppeAL by plaintiff from Sink, J., 9 November, 1931, of Pot. 
Affirmed. 

This is an action brought by plaintiff against the defendant to recover 
the sum of $656.00, with interest from 1 August, 1928, on a bond now 
held by him, given by T. M. (Timothy) Revis, secured by deed in trust 
to M. R. McCown, trustee, on his “home place,” said deed in trust duly 
registered in register of deeds office for Polk County. The plaintiff con- 
tends that under the will of Timothy Revis, his government compen- 
sation certificate was willed to defendant with the understanding that 
plaintiff’s bond should be paid and that defendant became indebted to 
plaintiff as aforesaid. “That the defendant, Mary Sue Dalton, received 
the proceeds of the government compensation certificate of said Timothy 
Revis in an approximate amount of $1,000, and the said funds in the 
hands of said defendant, by virtue of the provision of said will of 
Timothy Revis, became trust funds, to be used in the manner directed 
and provided in said will.” 
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The defendant demurred, specifying the grounds. The court below 
sustained the demurrer. Plaintiff, excepted, assigned error and appealed 
to the Supreme Court. Other necessary facts will be set forth in the 
vpinion. 


M, RR. McCown for plaintiff. 
J. S. JMassenburg for defendant. 


Crarkson, J. The plaintiff relies on item 6 of Timothy Reyis’ will, 
which is as follows: “It 1s my special wish, and she has agreed thereto, 
that inasmuch as I have made Mary Sue Dalton the beneficiary under 
my government compensation certificate, that she turn over to my execu- 
tor hereinafter named the sum of five hundred ($500) dollars to be used 
for the care and living expenses of the said Annie Mitchell, and that 
the remaining sum of my compensation certificate shall be used by the 
suid Mary Sue Dalton in paying the installments due under mortgage 
against my home place, which eventually will become the property in 
fee simple of the said Mary Sue Dalton.” 

As to War Risk Life and Disability Insurance, see 73 A. L. R., 819. 

Plaintiff contends that defendant holds the fund under the will in 
trust to pay the bond secured by decd of trust which he holds on the 
“home place.” We cannot so hold. It is alleged that the Government 
Compensation Certificate approximately amounted to $1,000. The reeord 
discloses that there were other bonds than plaintiff’s secured by the deed 
of trust. The complaint alleges that plaiutiff’s indebtedness is “one of 
the obligations.” 

As grounds for demurrer, the defendant, in substance, contends (1) 
That “the plaintiff has not legal capacity to sue.’ C. S., 511(2); as 
there arises no relationship as creditor and debtor between plaintiff and 
defendant; (2) that on the face of the complaint, if p-aintiff’s conten- 
tion is correct, it was the executor’s right and dutv to recover assets. 
C.S., 170; (8) that on the face of the complaint it appears “There is a 
defect of parties plaintiff or defendant.” C. S., 511(4). It is well 
settled in this jurisdiction that if there is a defect of material parties, 
the defendant must take advantage of the same by demurrer if the defect 
appears from the complaint, and if not, by answer. O-herwise he will 
be deemed to have waived such objection. 

In N. C. Practice and Procedure in Civil Cases (McIntosh), p. 451, 
part sec, 441, speaking to the subject, we find: “If it appears upon the 
complaint that there is a defect of parties, plaintiff or defendant, objec- 
tion is taken by demurrer, and for such defect not so appearing objection 
is taken by answer. The defect does not refer to the want of some legal 
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capacity of a party, but to the omission of some who should have been 
joined either as plaintiffs or defendants. A distinction is made between 
necessary and proper parties, as to the effect of the demurrer, in that a 
necessary party must be joined, and a proper party may be joined, if the 
court deems it advisable.” Lanier v. Pullman Co., 180 N. C., 406; 
Yonge v. Ins. Co., 199 N. C., at p. 17; Wiggins v. Harrell, 200 N. C., 
336. For the reasons given the judgment of the court below is 


Affirmed. 


IN THE MATTER OF THE BANK OF WHITEVILLE. 
(Filed 17 February, 1982.) 


1. Appeal and Error J b—TIn this case the appeal from the refusal to 
grant a continuance is dismissed. 
An appeal from the refusal to grant a continuance, which involves no 
question of law or legal inference, will be dismissed. C. 8., 560. 


2. Appeal and Error E h—Where there is no statement of case on appeal 
the Supreme Court is limited to correctness of judgment appealed 
from. 


Where the record contains no statement of case on appeal the Supreme 
Court is limited to the consideration of the judgment, the appeal being 
considered an exception thereto. 


AppeaL by W. H. Roberts et al., from Barnhill, J., at Chambers in 
Wilmington, 26 September, 1931. From Cotumsvts. 

On 10 March, 1931, the Corporation Commission, acting through the 
ehief State bank examiner, took possession of the Bank of Whiteville, a 
banking institution in Columbus County, for the purpose of liquidating 
it under authority of C. S., 218(c). 

Thereafter, on 14 September, 1931, the Commissioner of Banks, who 
succeeded to the powers of the Corporation Commission, gave notice to 
all creditors, depositors and stockholders of the Bank of Whiteville that 
on 26 September, 1931, or as soon thereafter as counsel could be heard, 
he would apply to the resident judge of the district for an order author- 
izing and directing the Commissioner of Banks to sell and transfer cer- 
tain receivables, the property of the Bank of Whiteville, at private sale, 
it appearing to the Commissioner that such would be to the interest of 
all concerned. 

The resident judge not being able to hear the matter at the time set, 
transferred the same to be heard by the judge presiding in the district 
at Wilmington. 
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The appellants, depositors in the Bank of Whiteville, appeared before 
the presiding judge of the district at the time set and asked for addi- 
tional time within which to prepare their defense to the petition. The 
court declined to postpone the hearing; whereupon the matter was heard 
and the petition allowed, the court finding that such action would in- 
crease the dividends to the depositors by at least 20 per cent. 

The respondents appeal, assigning as error the order of the judge 
refusing to give them additional time within which to prepare their 
case. 


John D. Bellamy & Sons and Manning & Manning for appellants. 

Varser, Lawrence, McIntyre & Henry for appellees, Smith and Me- 
Kenzie. 

Attorney-General Brummitt and Assistant Attorney-General Seawell 
for appellee, Commissioner of Banks. 


Stacy, C. J. The granting or refusing a continuance, which involves 
no question of law or legal inference, is not subject to review on appeal. 
C. S., 560; Dupree v. Insurance Co., 92 N. C., 418. Hence, following 
the course pursued in Goodman v. Goodman, 201 N. C., 808, 161 S. E., 
686, and Bird v. Bradburn, 181 N. C., 488, 42 S. E., 936, the appeal 
will be dismissed. 

Furthermore, as the record contains no statement of case on appeal, 
we are limited to a consideration of the judgment, the appeal itself 
being regarded as an exception thereto. Casualty Co. v. Green, 200 
N. C., 5385, 157 S. E., 797. No reason appears on the face of the record 
proper for disturbing the judgment. 

Appeal dismissed. 


JESSE MANGUM v. JOHN HENRY WINSTEAD ET AL, 
(Filed 17 February, 1932.) 


1. Negligence D c—Nonsuit on plaintiff's action will be sustained where 
jury finds on defendant’s cross-action that plaintiff was negligent. 
Where, in an action to recover damages sustained in an automobile 
collision, a judgment as of nonsuit is entered on the plaintiff's action, 
and on the defendant’s cross-action the jury answers the issue as to 
the plaintiff’s negligence ‘‘yes,” and finds that the defendant was not 
guilty of negligence and awards damages: Held, upon the plaintiff's ap- 
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peal from the judgment as of nonsuit on his action the finding of the 
jury that the plaintiff was negligent would bar his recovery, and the 
judgment will be sustained. 

2. Appeal and Error J d—Burden is on appellant to show error. 


On appeal the burden is on the appellant to overcome the presumption 
against error, the burden of showing error being upon him. 


\ppEAL by plaintiff from MacRae, Special Judge, at June Term, 
1931, of DurHam. 

Civil action to recover damages for an alleged negligent injury to 
plaintiff and his Buick automobile, caused by a collision between said 
automobile, while being driven by plaintiff's son, and a Chevrolet sedan 
owned by the defendant, C. H. Winstead, and operated at the time by 
his son for family use. 

The defendant set up a counterclaim and asked for damages sustained 
in the same collision by reason of the alleged negligence of the plaintiff. 

Judgment of nonsuit was entered on the plaintiff's cause of action, 
and the jury returned the following verdict on the defendant’s counter- 
claim: 

“1, Was the defendant, C. H. Winstead, damaged by the negligence 
of the plaintiff, as alleged in the answer? Answer: Yes. 

“2, Did the defendants contribute to their injury or damage, by their 
own, or either of their own, neglgence, as alleged in the reply? Answer: 
No. 

“3. What damage, if any, is the defendant, C. H. Winstead, entitled 
to recover of the plaintiff? Answer: $181.70.” 

The plaintiff appeals from the judgment of nonsuit entered on his 
cause of action and from the judgment rendered on the verdict. 


Brawley & Gantt for plaintiff. 
FO. Carver, Victor S. Bryant and B. I, Satterfield for defendants. 


sracy, C. J. In the face of the verdict, which is not challenged by 
the appeal, 1t would be singular if the plaintiff should also recover in 
the instant case. One who causes or contributes to an injury by his own 
negligence is not entitled to damages therefor. Neither plaintiff nor 
defendant 1s permitted to recover for injuries resulting from a collision 
when the negligence of each contributed thereto as a proximate cause. 
Construction Co. v. f. #., 184 N. C., 179, 1138 8. E., 672. It follows, 
therefore, that the judgment of nonsuit on plaintiff’s cause of action, 
which seems correct upon the evidence, must, upon its own merits and 
for this additional reason, be sustained. In any view of the case, the 
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plaintiff has failed to overcome the presumption against error. Jachson 
v. Bell. 201 N. C., 336, 159 S. E., 926; Barley v. McKay, 198 N. C., 
638, 152 8. E., 893. To prevail on appeal, he who alleges error must 
successfully handle the laboring oar. Frazier v. A. R., ante 11; Poin- 
dexter v. BR. &., 201 N. C., 833, 159 S. E., 926. 

Affirmed. 


JOHN MILLER v. GLOBE MANUFACTURING COMPANY. 
(Filed 17 February, 1932.) 


Master and Servant C b——Held; evidence disclosed that injury was from 
accident that could not have been foreseen, and nonsuit was proper. 
Evidence that the plaintiff’s injury was caused by his stepping on a 
small dowel pin swept up with other odds and ends cn the floor of the 
manufacturing plant where he was engaged at work tends to show an 
injury from an accident which could not have been reasonably foreseen 

by his employer, and a judgment as of nonsuit will be sustained on appeal. 


Apprat by plaintiff from Shaw, Emergency Judge, at March-April 
Term, 1931, of Guitrorp. 

Civil action to recover damages for an alleged negligent injury, tried 
in the municipal court of the city of High Point where the case was 
nonsuited and judgment affirmed on appeal to the Superior Court of 
Guilford County. 

The evidence tends to show that plaintiff was employed by the de- 
fendant to work in the eabinet room of its manufacturing plant, and 
on 5 October, 1928, while carrying an arm full of china-closet posts or 
legs—each being about four feet long—he stepped on a dowel pin, a 
small piece of wood about an inch and one-half long, which caused him 
to fall and break his leg. There was an accumulation of trash on the 
floor “just a little of everything, shavings, dowel pins and just httle 
pieces of stuff that is cut off of furniture,” which were swept up in 
piles from all around the room. Plaintiff testified on cross-examination : 
“The reason that I stepped on it was not because the dowel pin was so 
small that I could not see it. I was not looking.” 

From a judgment of nonsuit entered at the close of p.aintifi’s evidence, 
he appeals, assigning errors. 


Walser & Casey and Phillips & Bower for plainteff. 
Peacock & Dalton and Biggs & Broughton for defendant. 
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Stacy, C. J. Plaintiff’s injury seems to have resulted from one of 
those unfortunate accidents which was not anticipated and could not 
have been foreseen in the exercise of a reasonable prevision on the part 
of the defendant. Therefore, under the principles announced in God- 
dard v. Desk Co., 199 N. C., 22, 153 S. E., 608, Crisp v. Lumber Co., 
199 N. C., 348, 154 S. E., 811, Hing ». Power Co., 198 N. C., 86, 150 
S. E., 711, and Warwick v. Ginning Co., 153 N. C., 262, 69 S. E., 129, 
the judgment will be upheld. 

Affirmed. 


MRS. LOUISE NEWELL vy. J. G. NEWELL. 
(Filed 17 February, 1982.) 


Appeal and Error J c—Ordecr continuing motion for alimony pendente 
lite to hearing held not subject to appellate interference. 


An order continuing a wife’s motion for alimony pendente lite to the 
hearing without prejudice to either party is held not to be subject to 
appellate interference. 


AppEAL by plaintiff from Cowper, Special Judge, at September Term, 
1931, of MECKLENBURG. 

Civil action for divorce a mensa et thoro, and for alimony pendente 
lite. C. S., 1666. 

From an order continuing plaintiff’s motion for alimony to the hear- 
ing, without prejudice to either party, the plaintiff appeals, assigning 
errors. 


John Newitt for plaintiff. 
J.F. Newell and George W. Wilson for defendant. 


Sracy, C. J. Conceding, without deciding, that it was error to con- 
tinue to the hearing plaintiff’s motion for alimony pendente lite, never- 
theless, in the absence of a sufficient showing, which perhaps may yet be 
made, the refusal to allow the motion is not cause for appellate inter- 
ference. Hennis v. Hennis, 180 N. C., 606, 105 S. E., 274; Hasely v. 
Fasely, 173 N. C., 5380, 92 8. E., 353. 

Affirmed. 
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CHESTER BROWN, ADMINISTRATOR OF M. T. ASKEW, v. SOUTHERN RAIL- 
WAY COMPANY anp J. E. DIVELBLISS, anp CHESTER BROWN, 
TRADING AS CHERO-COLA BOTTLING COMPANY. 


(Filed 17 February, 1932.) 


1. Death B c—Only personal representative of deceased may bring action 
for wrongful death. 


The right to maintain an action for the wrongful death of a deceased 
rests exclusively upon our statute, C. S., 160, which requires that the ac- 
tion must be brought within one year from the date of the death by 
the personal representative of the deceased, and that the recovery there- 
under should not be liable for the debts of the deceased but should be 
distributed to his heirs at law as provided therein, and where the death 
is caused by the negligence of an employee while acting within the 
scope of his authority the employer may be joined as a defendant under 
the doctrine of respondeat superior. 


2. Master and Servant F a—In action against third person for wrong- 
ful death defendant may not set up award as a defense. 


Where the administrator of a deceased employee sues an engineer of a 
train and the railroad company for the deceased’s wrongful death, the 
defendants may not set up the defense that compensetion for the em- 
ployee’s death had been paid by his employer under the provisions of the 
Workmen's Compensation Act since the Compensation Act provides that 
upon the payment of compensation thereunder for an injury to an employee 
caused by the negligence of a third person the employer or the insurance 
earrier shall have the right to maintain an action in the name of the 
employee and shall be entitled to subrogation of the emiployee’s rights to 
the extent of the compensation paid him, the balance cf the recovery to 
be paid to the employee or his representative, and C. 8., 160 provides 
that an action for wrongful death can be maintained only by the de- 
ceased's personal representative, the tort-fcasors being liable for their 
negligence and having no interest in the distribution of the recovery 
under the provisions of the statute. 


3. Master and Servant F a—Liability of employer under Compensation 
Act is exclusive and he may not be held liable as joint tort-feasor. 
The remedy under the Workmen's Compensation Act is exclusive and 
under the express terms of the statute an employer is relieved of all 
further liability for injury to or death of an employee, and where the ad- 
ministrator of a deceased employee brings action against third persons 
for the employee’s wrongful death, C. S., 160, the motion of the de- 
fendants that the deceased’s employer be made a party as a joint tort- 
feasor with them should be denied. N. C., Code of 193°, sec. 8081(r). 


ApprEats by both plaintiff and defendants, Southern Railway Com- 
pany and J. E. Divelbliss, from Harding, J., at June Term, 1931, of 
BunxcomBe. Reversed in plaintiff’s appeal; affirmed in defendants’ 
appeal. 
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This action was begun in the Superior Court of Buncombe Ceunty. 
Plaintiff is the administrator of M. T. Askew, who died in the city of 
Asheville, on 20 January, 1980. The action is to recover of the de- 
fendants, Southern Railway Company and J. E. Divelbliss, damages for 
the death of plaintiff’s intestate. 

It is alleged in the complaint that on or about 20 January, 1930, 
plaintiff’s intestate was struck and killed by one of the engines of the 
defendant, Southern Railway Company, while the said engine was being 
operated by the defendant, J. E. Divelbliss, as an engineer employed 
by the said Railway Company, at Sulphur Springs crossing on State 
Highway No. 10; that at the time he was struck and killed, plaintiff’s 
intestate was driving a truck owned by the Chero-Cola Bottling Com- 
pany of Asheville, as an employee of said company; and that the 
proximate cause of the death of plaintiff’s intestate was the negligence 
of the defendants, Southern Railway Company and J. E. Divelbliss, as 
specifically alleged in the complaint. Plaintiff demands judgment that 
he recover of the defendants, Southern Railway Company and J. E. 
Diyelbliss, the sum of $50,000, as damages for the death of his intestate. 

After the complaint was filed, the defendants, Southern Railway Com- 
pany and J. E. Divelbliss, moved before the clerk of the Superior Court 
of Buncombe County that Chester Brown, trading as Chero-Cola Bot- 
tling Company, be made a party defendant to the action. In support 
of their motion, the said defendants filed an affidavit tending to show 
that the death of plaintift’s intestate was caused by the negligence of 
the Chero-Cola Bottling Company, his employer, and that he contributed 
to the injuries which resulted in his death by his own negligence. They 
moved that the Chero-Cola Bottling Company be made a defendant in 
the action on the ground that if the said defendants by their negligence 
as alleged in the complaint caused the death of plaintiff’s intestate, and 
for that reason are liable to plaintiff in this action, the said Chero-Cola 
Botthng Company by its negligence as alleged in the affidavit con- 
tributed to his death, and is for that reason jointly liable with defend- 
ants to plaintiff in this action. The said defendants relied on the 
provisions of section 618 of the N. C. Code of 1931, which are to the 
effect that in all cases pending in the courts of this State, in which the 
plaintiff seeks to recover damages of the defendant as a joint tort-feasor, 
the defendant may at any time before judgment is obtained, upon 
motion, have the other joint tort-feasors made parties defendant to the 
action. The motion was allowed by the clerk of the Superior Court and 
plaintiff appealed to the judge of the Superior Court of Buncombe 
County. 
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After summons had been duly served on Chester Brown, trading as 
Chero-Cola Bottling Company, in accordance with the order of the 
clerk of the Superior Court, the defendants, Southern Railway Com- 
pany and J. E. Divelbliss, filed an answer to the complaint. In this 
answer, they denied the allegations of the complaint, which are essential 
to plaintiff’s cause of action against them. For a third and further 
answer and defense to said cause of action, the said defendants, alleged 
in said answer: 

“1, That on and prior to 20 January, 1930, the plaintiff’s intestate, 
M. T. Askew, was in the employ of Chester Brown, trading and doing 
business under the name of Chero-Cola Bottling Company, and that on 
and prior to said date the plaintiff’s intestate and said Chester Brown 
were operating under the terms and provisions of the Workmen’s Com- 
pensation Act for the State of North Carolina, as ratified aid approved 
by the General Assembly of North Carolina, on 11 March, 1929, and 
that pursuant thereto, as defendants are informed and believe, the said 
Chester Brown, operating as aforesaid, caused to be taken out a certain 
insurance policy, by the terms of which it was set forth and provided 
that in the event of the death or injury of the said M. T. skew, while 
in the employ of the said Chero-Cola Bottling Company, he or his 
representatives should receive compensation from said insurance com- 
pany, in accordance with the terms and provisions of said Workmen’s 
Compensation <Act. 

2. That as defendants are informed and believe, after the death of the 
said M. T. Askew, as alleged in the complaint, and after the said 
Chester Brown duly qualified as administrator of his estate, the said 
Chester Brown, administrator as aforesaid, entered into negotiations 
with the Industrial Commission of the State of North Carolina, which 
Commission is charged with the supervision and approval of settling 
with the employees when injured, or their representatives in the event 
of death, and thereafter the said Chester Brown, administrator as afore- 
said, accepted a settlement and award as made by the said Industrial 
Commission as aforesaid; and has disbursed, or is holding said funds 
for the benefit of the estate of M. T. Askew, deceased. 

3. That if the said Chester Brown, trading as Chero-Cola Bottling 
Company, did not take out insurance for the benefit cf plaintiff’s in- 
testate and his estate in case of his death, and of other emplovees of said 
Chero-Cola Bottling Company, then said Chero-Cola Bottling Company 
itself, as defendants are advised, informed and believe, through and 
with the consent of the Industrial Commission, settled with the estate 
of plaintiff’s intestate, to wit: with Chester Brown, administrator, and 
the said Chester Brown, administrator, has disbursed said funds or 1s 
holding them for the benefit of the estate of M. T. Askew, deceased. 
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4. That said Chester Brown, administrator as aforesaid, in accepting 
said compensation, on account of the death of the said M. T. Askew, is 
barred to prosecute this action against these answering defendants on 
his own behalf, and these defendants hereby plead said settlement, ac- 
ceptance and award so made by said administrator in bar of the plain- 
tiff’s right to prosecute this action. 

5. That the plaintiff, Chester Brown, administrator of the estate of 
M. T. Askew, deceased, is not the real party in interest in the institution 
and prosecution of this action; that in the event of any recovery in said 
action, said sum so recovered would not, in law, or in fact, go to the 
estate of M. T. Askew, deceased, but to the contrary, would be dis- 
bursed by the said Chester Brown, administrator, either to the Chero- 
Cola Bottling Company, or to the insurance company which was carry- 
ing the liability and risk on the Chero-Cola Bottling Company, that 
these answering defendants are not advised as to the name of said in- 
surance company, but they aver and say that said insurance company 
or the Chero-Cola Bottling Company above mentioned, 1s the real party 
in interest, and should be made a party to this action, in order that 
defendants may be advised of their rights in the premises.” 

After the answer had been filed by the defendants, Southern Railway 
Company, and J. E. Divelbliss, the plaintiff in apt time moved that 
paragraphs 1, 2, 3, 4 and 5 of the third further answer and defense as 
set out in said answer be stricken therefrom, for that, 

“(n) Said defense states a conclusion of law and puts no facts in 
issue. 

(b) It attempts to set up as a further defense that the plaintiff’s 
intestate, M. T. Askew, received compensation under the Workmen's 
Compensation Act of the State of North Carolina, and that the plaintiff 
holds said alleged settlement for the benefit of the estate of M. T. 
Askew, and for that reason the plaintiff is barred from prosecuting this 
action: and further attempts to set forth that the plaintiff is not the 
real party in interest and that the sum so recovered would not in law 
or in fact go to the estate of the said M. T. Askew, but that the insur- 
ance company or the Chero-Cola Botthng Company is the real party in 
interest; that any and all of such facts, if true, raise questions of law 
and not questions of fact to be passed upon by the jury; that it is 
expressly provided in the Workmen’s Compensation Act of North Caro- 
lina, ratified by the General Assembly on 11 March, 1929, in section 11, 
that the acceptance of an award under this act for compensation for the 
injury or death of an employee shall operate as an assignment to the 
employer of any right to recover damages which the injured employee 
may have against any other party for such injury or death; and that 
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such employer shall be subrogated to any such right ard may enforce 
in hig own name or in the name of the injured employee, or his personal 
representative, the legal liability of such party. 

“And said section of said act further provides that the amount of 
compensation paid by the employer or the amount of compensation to 
which the assured or the injured employce or his dependents are entitled 
shall not be admissible as evidence in any action brought to recover 
damages, but any amount collected by the employer under the provisions 
of the section, in excess of the amount paid by the employer or for 
which he is liable, shall be held by the employer for the benefit of the 
injured employee or other person entitled thereto, Jess such amounts as 
are paid to the employer for reasonable expenses and attorney’s fees, 
when approved by the Commission; and said section further provides 
that when any employer is insured against liability for compensation 
with any insurance carrier and such insurance carrier shall have paid 
any compensation for which the employer is hable, or shall have assumed 
the liability of the employer therefor, it shall be subrogated to all the 
rights and duties of the employer and may enforce such rights in its own 
name and in the name of the injured employee or his personal repre- 
sentative.” 

When the action came on for trial at June Term, 1931, an order was 
entered therein by the judge presiding, affirming the order of the clerk 
making Chester Brown, trading as Chero-Cola Botthrg Company, a 
party defendant, and allowing the motion of the plaintiff that para- 
graphs J, 2, 3, 4 and 5 of the third further answer and defense be 
stricken from the answer. 

From this order both the plaintiff and the defendants, Southern Rail- 
way Company, and J. E. Divelbliss, appealed to the Supreme Court. 


Harkins, Van Winkle & Wallon for plainttff. 
R.C. Kelly and Jones & Ward for defendants. 


Connor, J. This action is to recover damages for the death of plain- 
tiff’s intestate. It is alleged in the complaint that his death was caused 
by the negligence of the defendant, J. E. Divelbliss, while said defendant 
was engaged in the performance of his duties as an employee of the de- 
fendant, Southern Railway Company. The facts stated in the complaint 
are sufficient to constitute a cause of action against the defendant, J. E. 
Divelbliss, arising out of tort, by virtue of the provisions of C. S., 160, 
and against the defendant, Southern Railway Company, on the principle 
of respondeat superior. It is well settled, of course, that an employer is 
liable for damages resulting from the tort of his employee, committed 
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in the course of his employment. This principle is founded on the 
maxim of the law that one who does a thing through another, does it 
himself. Quiz facit per alium facit per se. 

The right to recover damages for the death of a human being caused 
by the wrongful act of another, did not exist at common law. It 1s 
altogether statutory. In this State the right of action is conferred by 
C. 8., 160. In Hinnant v. Tidewater Power Co., 189 N. C., 120, 126 
S. E., 307, it is said by Adams, J., “In Baker v. Bolton, 1 Camp., 493, 
Lord Ellenborough said: ‘In a civil court, the death of a human being 
could not be complained of as an injury.’ Whatever the foundation on 
which this rule is made to rest—whether on the ground that a personal 
right of action dies with the person, or that the value of a human life 
may not become the subject of judicial computation, or that the rela- 
tion of the parties is terminated by death—it 1s true as stated in /nsur- 
ance Company v. Brame, 95 U.S., 754, 24 L. Ed., 580: ‘The authorities 
are so numerous and so uniform to the proposition that, by the common 
law, no civil action les for an injury which results in death, that it is 
impossible to speak of it as a proposition open to question. It has been 
decided in many cases in the English courts and in many of the State 
courts, and no deliberate, well-considered decision to the contrary is to 
be found.’ Hilliard on Torts 87, see. 10. /latch v. R. &., 183 N. C., 617, 
112 S. E., 529, Mitchell v. Talley, 182 N. C., 688, 109 S. E., 882, Hood 
v. Telegraph Co., 162 N. C., 70, 77S. E., 1096, Broadnazx v. Broadnax, 
160 N. C., 482, 76 S. E., 216, Boltch v. R. A., 188 N. C., 870, 50S. E,, 
689, Kilian v. BR. R., 128 N. C., 261, 38 S. E., 8738." See LTieffenbrun 
v. Flannery, 198 N. C., 397, 151 8. E., 857, in which the decision rests 
upon the proposition that the action 1s statutory and does not exist at 
comimon law. 

Tt is well settled, therefore, that the mght to maintain an action to 
recover damages for the death of a human being in the courts of this 
State, upon the allegation that the death was caused by the wrongful 
act of the defendant, is conferred by statute, and must be begun and 
prosecuted in accordance with statutory provisions. It is provided by 
statute that the action must be begun within one vear after the death, 
by the executor, administrator or collector of the decedent, and that “the 
amount recovered in such action is not lable to be apphed as assets 
in the payment of debts or legacies, but shall be disposed of as provided 
in this chapter for the distribution of personal property in case of in- 
testacy.” C. §., 1387, ch. 1. Damages for the wrongful death may be 
recovered only by the personal representative of the decedent; the 
amount recovered must be paid by such representative only to persons 
designated by the statute as the beneficiaries of the recovery. Such 
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persons are beneficiaries not primarily because of their relationship to 
the decedent, as his next of kin, or heirs at law, but by virtue of the 
statute under which the action is begun and prosecuted to judgment. 

It has been held by this Court that a widow has no right of action 
for the wrongful death of her husband, by reason of ler relationship 
to the deceased as his widow. /fowell v. Commissioners, 121 N. C., 362, 
28S. E., 362. A father as such cannot recover damages for the wrongful 
death of his son. Hope v. Peterson, 172 N. C., 869, 90 S. E., 141. No 
part of the amount recovered can be applied to the payment of the 
widow’s “Year’s Support,” provided by statute, C. S., 4108. Broadnar 
v. Broadnax, 160 N. C., 432, 76S. E., 216. The personal representative 
of the deceased holds the amount recovered by him as damages for the 
wrongful death of the decedent, not as assets of the estate of the dece- 
dent, but in trust for the beneficiaries designated by the statute. Avery vr. 
‘Brantly, 191 N. C., 396, 181 S. E., 721. 

It must be conceded for the purpose of deciding the question of law 
presented by plaintiff’s appeal from the order of the judge affirming the 
order of the clerk of the Superior Court of Buncombe County, that the 
Chero-Cola Bottling Company be made a party defendant in this action, 
that said company by its negligence, concurring with the negligence of 
the defendants, J. E, Divelbliss and Southern Railway Company, as 
alleged in the complaint, caused the death of plaintiff’s intestate; that 
at the time of his death, plaintiff’s intestate was an employee of the 
Chero-Cola Botthng Company and was engaged in the performance of 
his duties as such employee; that plaintiff’s intestate and the said Chero- 
Cola Bottling Company, by reason of their relation as employee and 
employer, and of their acceptance thereof, were subject to the provisions 
of the North Carolina Workmen’s Compensation Act; and that in ac- 
cordance with the provisions of said act, the said Chero-Cola Bottling 
Company or its insurance earrier, has paid to plaintiff the amount 
awarded or approved by the North Carolina Industrial Commission, as 
compensation for the death of his intestate. 

On the foregoing facts, the Chero-Cola Bottling Company was liable 
to plaintiff, as a joint fort-feasor, for the damages resulting from the 
death of his intestate, unless by virtue of the provisions of the North 
Carolina Workmen’s Compensation Act, the said company was relieved 
of such liability. If the said company is hable as a joint tort-feasor, 
there was no error in the order of the judge affirming the order of the 
clerk. 

In lfipp v. Farrell, 169 N. C., 551, 86S. E., 570, it is said: “Author- 
ity here and elsewhere is to the effect that where the wrongful acts of 
two or more persons concur in producing a single injury, and with or 
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without concert between them, they may be treated as joint fort-feusors, 
and, as a rule, sued separately or together, at the election of the plaintiff. 
Hough v. R. R., 144 N. C., 692, 57 8S. E., 469. The only case with us 
which tends to impose any restriction on the position is that of Guthrie 
v. Durham, 168 N. C., 573, 84 S. E., 859, where on a question of 
primary and secondary liability of joint tort-feasors, it was held that, ou 
application of the defendants, the person primarily liable should be made 
a party, the policy and purpose of our present Code of Procedure re- 
quiring that every feature of a given controversy should be settled in one 
action as far as consistent with the orderly and efficient administration 
of justice.” See Bowman v. Greensboro, 190 N. C., 611, 1380 S. E., 502. 

A plaintiff who has been injured by the wrongful act or acts of two 
or more persons, who are liable to him as joint fort-feasors, may sue 
one or more of such persons, at his election. But since the enactment of 
chapter 68, Public Laws 1929 (see section 618 of N. C. Code, 1931), at 
any time before a judgment is obtained, the joint tort-feasors who are 
sued, may, upon motion, have the other joint tort-feasors made parties 
defendant. This statute is applicable only where the persons sought to be 
made parties defendant are, upon the facts alleged in support of the 
motion, hable as joint tort-feasors. 

In Conrad v. Foundry Co., 198 N. C., 728, 153 S. E., 256, it is said 
that the General Assembly of this State by its enactment of chapter 
120, Public Laws 1929, known as the Workmen’s Compensation Act, 
discarded the theory of fault as the basis of lability of an employer to 
his employee, when both have become in accordance with its provisions, 
subject to said act, and conferred an absolute right of compensation on 
every employee who is injured by an accident arising out of and in the 
eourse of the employment. In consideration of the enlarged liability of 
the employer to an injured employee, the employee is deprived by the 
act of certain rights and remedies which he had prior to its enactment, 
both at common law and under statutes of this State. Section 11 of said 
act (N. C. Code, 1931, see. 8081(7), expressly provides that “the rights 
and remedies herein granted to an employee, when he and his employer 
have accepted the provisions of this chapter, respectively, to pay and 
accept compensation on account of personal injury or death by accident, 
shall exclude all other rights and remedies of such employee, his personal 
representatives, parents, dependents or next of kin, as against his em- 
ployer, at common law or otherwise, on account of such injury, loss of 
service or death.” 

By virtue of the foregoing provision of the statute, the Chero-Cola 
Bottling Company, on the facts appearing in the record, and admitted 
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for the purposes of plaintiff’s appeal, is not liable to plaintiff as a joint 
fort-feasor. The said company has been expressly relieved of such 
liability by the provisions of the statute. For this reason, there was 
error in the order of the judge afhrming the order of the clerk of the 
Superior Court of Buncombe County. The order is reversed. 

It is further provided in section 11 of chapter 120, Public Laws 1929 
(N.C. Code, 1931, sec. 8081(1), that when “such employee, his personal 
representative or other person may have a right to recover damages for 
such injury, loss of service or death from any person other than such 
employer, he may institute an action at law against such third person 
or persons before an award is made under this chapter, and prosecute 
the same to its final determination; but either the aceeptance of the 
award hereunder, or the procurement of a judgment in an action at law, 
shall be a bar to proeceding further with the alternate remedy.” This 
provision manifestly precludes an employee who has been awarded and 
paid compensation by his employer for an injury under the provisions 
of the North Carolina Workmen’s Compensation Act, from prosecuting 
an action against a third person for damages for the same injury; and 
also precludes an employee who has recovered damages for his injury 
from a third person, from claiming compensation from his employer 
under the act. It does not affect the right of the employer or of the in- 
surance carrier, who has paid the award, from maintaining an action 
against the third person, who by his wrongful act has caused the injury 
for which compensation was awarded and paid. With respect to the 
right of the employer to maintain an action against a third person: who 
by his wrongful act has caused an injury to the employee, resulting in 
damages, 1t 1s provided by the statute that.“the acceptaice of an award 
under this chapter against an employer for compensation for the injury 
or death of an employee shall operate as an assignment to the employer 
of any right to recover damages which the injured employce or his 
personal representative, or other person, may have against any other 
party for such injury or death; and such employer shall be subrogated 
to any such right and may enforce, in his own name, or in the name 
of the injured employee, or his personal representative, the legal liability 
of such other party.” It is also provided by the statute that where an 
insurance carrier has paid the compensation awarded to the injured 
employee, or to his personal representative, the insurance carrier shall 
have the same right to maintain an action against the third person, as 
that conferred by the statute on the employer. In either case, the action 
18 prosecuted not in behalf of the injured employee, or of the persons 
who are designated as beneficiaries of the recovery, under C. S., 160, but 
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in behalf, primarily, of the employer or of the insurance carrier. The 
amount recovered is applied first to the reimbursement of the employer 
or of the insurance carrier for such sums as may have been paid by 
elther of them to the employee or in case of his death to his personal 
representative. Only the excess, if any, is payable to the injured em- 
ployee, or to such persons as may be entitled thereto. 

The payment by the Chero-Cola Bottling Company or by its insurance 
carrier of the award made or approved by the North Carolina Tidus- 
trial Commission, is not a bar to the prosecution by the plaintiff of this 
action against the defendants, J. E. Divelbliss and Southern Railway 
Company. This action is expressly authorized by statute, and neither 
the Chero-Cola Bottling Company nor its insurance carrier 1s a neces- 
sary or proper party, although they are primarily the beneficiaries im 
whose behalf the action 1s prosecuted by the plaintiff as the personal 
representative of the deceased employee, C. 8., 449. The statute pro- 
vides for the distribution of the amount recovered in the action, if any, 
and neither the defendant, J. E. Divelbliss, nor the defendant, Southern 
Railway Company, has any interest in such distribution. 

The allegations of paragraphs 1, 2, 3, 4 and 5 of the third further 
answer and defense are irrelevant. The facts alleged in said paragraphs 
do not constitute a defense to this action. They are immaterial, and 
do not affect the right of the plaintiff to recover, nor the amount of the 
recovery. These paragraphs were properly stricken from the answer, on 
motion of the plaintiff. C. 8., 537. It is expressly provided by statute 
that “the amount of compensation paid by the employer or the amount 
of compensation to which the injured employee or his dependents are 
entitled, shall not be admissible as evidence in any action brought to 
recover damages, but any amount collected by the employer under the 
provisions of this section in excess of the amount paid by the employer 
or for which he is lable, shall be held by the employer for the benefit 
of the injured employee or other person entitled thereto, less such 
amounts as are paid by the employer for reasonable expenses and at- 
torneys’ fees when approved by the Commission.” 

There was no error in the order that paragraphs 1, 2, 3, 4 and 5 of the 
third further answer and defense filed by the defendants be stricken 
from their answer. The order in that respect is affirmed. 

Reversed in plaintiff’s appeal. 

Affirmed in defendants’ appeal. 
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STATE vy, CHARLEY BEAL, HAZEL McMAHAN, BOSE FAIN, MARY 
BEST, anp LEE ELLEN HARBIN. 


(Filed 17 February, 1982.) 


1, Criminal Law F c—Where new trial is granted on appeal from con- 
viction on one count plea of former jeopardy as to other counts is 
bad. 

Where the defendants, under indictment charging them with breaking and 
entering a store with intent to commit lareeny, with larceny, and with 
receiving stolen property, are found guilty on the last count, and on 
uppeal their request for a new trial is granted: Held, although there 
are some technical differences between a venire de novo and a new trial 
they both have the same result, and upun the subsequent trial the defend- 
ants’ objection to a trial upon a new indictment containing substantially 
the same charges as the original and their plea of forme: acquittal as to 
the first two counts cannot be sustained, the granting of a new trial 
upon the defendants’ request carrying with it a new trial upon all the 
counts in the indictment. 

2. Criminal Law G f—Admissions of one defendant were properly con- 
fined to question of his guilt in ecxclusion of that of other de- 
fendants. 

Where several defendants are on trial for the same offenses in one 
action, the admission in evidence of testimony of admissions of one of 
the defendants will not be held for error upon objection of the other 
defendants where it appears that the trial court carefully instructed the 
jury to consider the admissions only on the question of the guilt of the 
defendant making them. 


AppEAL by defendants from Harding, J., at August Term, 1931, of 
CHEROKEE. 

The three counts in the indictment charge the defendants (1) with 
breaking and entering a storehouse occupied by one Lee Shields wherein 
merchandise, ete., was kept with intent thereim to commut larceny in 
breach of C. S., 4285; (2) with the larceny of the personal property ot 
said Shields; and (3) with feloniously receiving the property knowing 
it to have been stolen. 

The following entry appears 1n the record: 

“Upon the call of this case for trial, the defendants ard each of them 
entered a plea that they, and each of them, had theretcfore been tried 
and acquitted of the offense of burglary, and of the offense of larceny, 
alleged in the bill of indictment, and they and each of them requested 
the court to submit an issue to a jury on the said plea of former ac- 
quittal. To the charge of receiving stolen goods knowing them to have 
been stolen the defendants pleaded not guilty. Upon such plea the State 
and defendants admitted, and the court found, the following facts: 
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1. That the defendants were placed on trial at the March Term, 1930, 
upon the following bill of indictment, to wit: “State of North Caro- 
lina—Cherokee County — Superior Court — March Term, 1930. The 
jurors for the State, upon their oath present that Charley Beal, Hazel 
MeMahan, Bose Fain, Mary Best, Jimmy Hunt, and Lee Ellen Harbin, 
late of the county of Cherokee, on 31 March, 1930, with force and arms 
at and in the county aforesaid, a certain store-house, shop, warehouse, 
banking house, counting house, and building, occupied by one Lee 
Shields, wherein merchandise, chattels, money, valuable securities were, 
aud were being kept, unlawfully, wilfully, and feloniously did break 
and enter with intent, the merchandise, chattels, money, valuable securi- 
ties of the said Lee Shields then and there being found, to steal, take 
and carry away, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the State. 

“And the jurors for the State upon their oaths aforesaid do further 
present: that the said Charley Beal, Hazel McMahan, Bose Fain, Mary 
Best, Jimmy Hunt, Lee Ellen Harbin, afterwards, to wit: on the day 
and year aforesaid, with force and arms at and in the county aforesaid, 
the following articles of personal property, to wit: meat, lard, coffee, 
automobile fixtures, money and merchandise, goods and wares, of the 
value of fifty dollars, the goods, chattels and moneys of one Lee Shields, 
then and there being found, feloniously did steal, take and carry away, 
contrary to the form of the statute in such ease made and provided and 
against the peace and dignity of the State. 

“And the jurors for the State upon their oaths aforesaid do further 
present: that the said Charley Beal, Hazel McMahan, Bose Fain, Mary 
Best, Jimmie Hunt, and Lee Ellen Harbin, afterwards, to wit: on the 
day and year aforesaid with force and arms at and in the county afore- 
said, the said meat, lard, coffee, automobile fixtures, money, merchan- 
dise, goods and wares Of the value of fifty dollars, of the goods, chattels 
and moneys of the said Lee Shields before then feloniously stolen, taken 
and carried away, feloniously did receive and have the said meat, lard, 
coffee, money, merchandise, goods and automobile fixtures then and 
there, well knowing said goods, chattels and moneys to have been felo- 
niously stolen, taken and carried away, contrary to the form of the stat- 
ute in such case made and provided and against the peace and dignity of 
the State. Davis, Solicitor.” 


2. “That the cause went to the jury after evidence having been offered 
and argument of counsel made, and the jury came in and rendered a 
verdict as follows: ‘All of the defendants guilty on the third count of 
haying these goods in their possession, knowing them to be stolen goods.’ 
‘Not guilty as to the breaking and entering, and for larceny.’ 
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“Upon the coming in of the verdict the defendants and each of them 
moved to set aside the verdict. 

“Motion overruled by the presiding judge. 

“The defendants in apt time excepted. 

“The defendants moved the court for arrest of judgment and for the 
release of the defendants. 

“Motion overruled. And defendants in apt time excepted. 

“Upon the verdict the court rendered the following judgment: It is 
the judgment of the court that the male defendants, to wit: Charley 
Beal, Bose Fain, and Jimmie Hunt, be confined in the jail of Cherokee 
County for a period of two years and assigned to work on the public 
roads of any county with which the commissioners may make arrange- 
ments; and that the female defendants Hazel McMahan, Mary Best, 
and Lee Ellen Harbin, be confined in the jail of Cherokee County for a 
period of two years. 

“Thereupon defendants and each of them appealed to the Supreme 
Court of North Carolina. 

“Before said judgment was pronounced but after coming in of the 
verdict the defendants moved to set aside the verdict and for a new 
trial. Motion overruled, and defendants excepted. The cefendants then 
moved in arrest of judgment and for their release and discharge from 
custody, motion overruled and defendants excepted. Notice of appeal 
was given in open court, and further notice waived; appeal bond in the 
sum of $1,000 fixed for each defendant. 

“The cause was regularly docketed in the Supreme Court and there 
heard upon the exceptions set out in the record to the Supreme Court, 
as appears in the record of the case in the Supreme Court. 

“From the certified opinion of the Supreme Court, this court finds 
as a fact that the defendants’ assignment of error based on the excep- 
tions therein was sustained and that the Supreme Court ordered a 
venire de novo. 

“At the March Term, 1931, the solicitor sent a new bill in this case 
which bill was returned ‘a true bill’ by the grand jury, and this cause 
on such new bill is the same cause that was tried at the March Term, 
1930, in which verdict was rendered and judgment pronounced and from 
which defendants appealed to the Supreme Court and which was heard 
in the Supreme Court and a venire de novo ordered. When this cause 
came on for trial counsel for defendants moved the court to go to trial 
on the three ccunts in the bill of indictment found at the March Term, 
1930, and not in the bill found at the March Term, 1931. 

“Upon the foregoing admissions and findings of fact the court is of 
opinion, and holds, that the pleas of defendants of former acquittal on 
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the first and second counts in the bill of indictment of March Term, 
1931, cannot be sustained, and declines to submit an issue to the jury 
on the former acquittal. To this ruling of the court the defendants and 
each of them excepted, and this constitutes defendants’ Exception No. 1. 

“To the failure of the court to hold, on the foregoing adiissions, that 
the defendants had been tried, and acquitted, of the offenses of burglary 
and of larceny alleged in the bill of indictment, the defendants except 
and this constitutes defendants’ Exception No. 2. 

“The defendants moved the court that the trial proceed under the 
bill of indictment found at the March Term, 1930, and not under the 
indictment found at the Mareh Term, 1931, and on the third count 
in said bill. Motion overruled and defendants except, and this is Ex- 
ception No, 3. 

“Whereupon the defendants were placed on trial under all three 
counts contained in the bill of indictment found at the March Term, 
1931, and the defendants again excepted, and this is their Exeeption No. 
4.” 

In the case at bar the jury returned as their verdict: “All five defend- 
ants guilty on the first and second counts.” 

Judgment was pronounced on the verdict and the defendants excepted 
and appealed. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Hill & Gray and Moody & Moody for defendants, 


Apams, J. At the March Term, 1930, of the Superior Court of Chero- 
kee County the defendants were indicted for storebreaking, larceny, and 
recelving stolen goods knowing them to have been stolen. They were 
put on trial and the jury returned the following verdict: “All of the 
defendants guilty on the third count of having these goods in their 
possession, knowing them to have been stolen. Not guilty as to breaking 
and entering and for larceny.” The defendants moved to set aside the 
verdict and to arrest the judgment. Their motions were overruled; they 
excepted; and from the judgment on the verdict they appealed. This 
Court awarded a venire de novo on the authority of S. v. Barbee, 197 
N. C., 248, in which it was held that a finding by the jury that the de- 
fendants were guilty of having the property in their possession knowing 
it to have been stolen was not responsive to the indictment and was not 
sufficient to support a judgment. S. v. Beal, 200 N. C., 90. 

At March Term, 1931, of the Superior Court the grand jury re- 
turned another bill against the defendants, which, according to the 
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finding of the trial court, states “the same cause that was tried at the 
March Term of 1930.” When the present case was called in the Superior 
Court the defendants moved that the court proceed on the third count 
in the bill found at March Term, 1930, and that an issue of former 
acquittal be submitted on the first and second counts. Both motions 
were denied. Whether this ruling is correct depends upon the legal 
effect of the decision of this Court awarding a venire de novo. 

We need not point out the technical distinction between a renire de 
novo and a new trial, for while they differ in material respects they 
agree in this, that both award a new trial. The content:on that a new 
trial extends to the whole case is deduced from the principle that the 
defendant in a criminal action cannot claim protection under a verdict 
which at his instance is set aside, and that the granting of a new trial 
left nothing to support the verdict but placed the parties in the position 
they would have occupied had there been no trial. In the brief which 
they filed in 8. v. Beal, supra, the defendants insisted that “they should 
have a new trial,” and a new trial was granted them. At the second trial 
they claimed exemption from prosecution on the first ancl second counts 
on the ground that on these they had previously been acquitted. 

The defendants cite a number of authorities from other states in 
support of their position, and it must be admitted that in other juris- 
dictions there is marked diversity of opinion on the question. But this 
Court is committed to the opposing view, and we cannot now accept the 
proposed doctrine without overruling our own decisions. 

In 8. v. Stanton, 23 N. C., 424, in an opinion written by Ruffin, C. J., 
the Court established the principle that where a defendant who is ac- 
quitted upon one count in an indictment and convicted upon another 
appeals and a venire de novo is awarded there must be a retrial upon 
the whole case. There in the first count the indictment charged the 
defendant with forgery and in the second with uttering and publishing 
the paper knowing it to have been forged. The Court granted a new 
trial and said, “As this is done at the instance of the prisoner, the 
former verdict must be sect aside entirely, and a venire de novo awarded 
to retry the whole case.” 

The decision was made in 1841 and on the point in question it has 
been cited with approval in S. v. Grady, 83 N. C., 643; S. v. Craine, 
120 N. C., 601; 8S. v. Freeman, 122 N.C., 1012; S. v. Gentry, 125 N.C, 
733; S. v. Matthews, 142 N. C., 621; and in the concurring opinion in 
S. v, Davis, 175 N. C., 723. The sentiment expressed by Smith, C. J., 
in S. v. Grady, supra, may therefore be deemed pertinent: “In this 
State it has been ruled, Chief Justice Ruffin delivering the opinion of 
himself and his able associates, that when, at the instance of a convicted 
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prisoner charged in several counts in an indictment, on some of which he 
is found not guilty, a new trial is awarded, the entire verdict is set aside 
and he is put on trial as before upon the entire bill. S. v. Stanton, 23 
N. C., 424. We should be reluctant to disturb the doctrine laid down 
upon such high authority, and so long since acquiesced in, except upon 
the most cogent conviction of its error, notwithstanding the weight of 
modern authority to the contrary.” 

The foregoing cases are applicable if the two bills are identical; but 
while the transactions referred to are the same the second and third 
counts in the second bill are not identical with, but an enlargement 
upon, the corresponding counts in the first. The difference consists in 
the number, description, and value of the articles charged to have been 
stolen or feloniously received. If the bill returned in March, 1931, 1s 
in effect a new bill, the defendants were properly tried upon it pursuant 
to the practice approved in S. v. Lee, 114 N. C., 844 and other cases. 
So, whether the counts in the two bills are essentially different or 
practically identical, the first four exceptions must be overruled. 

It is suggested by the appellants that some of the cases approving 8. vt. 
Stanton, supra, merely hold that in an indictment for murder a new 
trial on a verdict for manslaughter reopens the whole case on the prin- 
ciple that manslaughter is a lesser degree of the offense charged; but no 
decision of this Court has reversed or modified the doctrine laid down 
in the Stanton case, which deals with the exact question under con- 
sideration. 

These are the principal exceptions. There are others relating to the 
admission of evidence but they are without merit. It was competent 
for the State to show where the defendants were and the circumstances 
under which they were arrested, the relation they sustained to one 
another and the articles that were found in their possession, not exclud- 
ing “a small quantity of liquor.” Testimony concerning the adiission of 
Mary Best was restricted to the question of her guilt, and if it did not 
tend to implicate her it was certainly not prejudicial to her codefend- 
ants. His Honor was careful to instruct the jury with great clearness 
that the testimony as to her admission should not be considered as 
against the others. In the charge there is no prohibited expression of 
opinion and no reversible error with respect to the possession of the 
goods, 

The motion for nonsuit was properly refused. Upon a careful inspec- 
tion of the record we find 

No error. 
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MINNIE SWAINEY, ADMINISTRATRIX OF JAMES SWAINEY, v. THE GREAT 
ATLANTIC AND PACIFIC TEA COMPANY, anp B. M. BEALER, JR. 


(Filed 17 February, 1982.) 


1. Highways B o-——Evidence of defendant’s negligence held insufficient 
to be submitted to the jury. 


Where, in an action to recover damages for the negligent killing of the 
plaintiff’s intestate, there is evidence only that the intestate was killed 
while riding a bicycle at or near a street intersection by being struck by 
an auto-truck driven by the defendant: Held, the defendant's motion 
for judgment as of nonsuit should be allowed, the mere fact of the col- 
lision raising no presumption of negligence, and there being no evidence 
to support the allegations of the complaint as to the negligent driving 
of the defendant. 


2. Negligence A e-——There is no presumption of negligence from a col- 
lision on a highway or street. 
The mere fact of a collision on a street or highway raises no presump- 
tion that either party was negligent. 


APPEAL by defendants from Stack, J., at October Term, 1931, of 
BrncomBe. Reversed. 

This action was begun and tried in the General County Court of Bun- 
combe County. The plaintiff is the administratrix of ker son, James 
Swainey, who died in the city of Asheville, on 25 October, 1930. This 
action 1s to recover damages for his death. 

In her complaint plaintiff alleges that the death of her intestate was 
the result of personal injuries which he suffered on 22 October, 1930, 
and which were caused by a collision at the intersection of Merrimon 
Avenue and Maney Avenue in the city of Asheville, between a bicycle on 
which he was riding, and an automobile which was owned by the defend- 
ant, the Great Atlantic and Pacific Tea Company, and driven by the 
defendant, B. M. Bealer, Jr. She alleges that the collision was caused 
by the negligence of the defendant, B. M. Bealer, Jr., who was an em- 
ployee of his codefendant, and that at the time of the collision, the said 
defendant was engaged in the performance of his duties as such em- 
ployee, and was acting within the scope of his employment. The specific 
acts of negligence on the part of the defendant, B. M. Bealer, Jr., alleged 
in the complaint as the proximate cause of the collision, are as follows: 

“(a) The careless, negligent, wrongful and unlawful operation of said 
Buick automobile by the defendant at a dangerous, reckless and unlawful 
rate of speed; 

(b) The wrongful and unlawful operation of said automobile by the 
defendant in driving same around the corner of a street intersection 
without going beyond the center of said intersection as provided by the 
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laws of this State for the safety of the citizens thereof, and without 
giving a signal or warning; 

(c) The wrongful and unlawful operation of said automobile around 
the corner of a street intersection at a greater rate of speed than allowed 
by the laws of this State in such case made and provided, to wit, more 
than fifteen miles per hour; 

(d) The careless and negligent operation of said automobile without 
keeping a proper look-out for the rights and safety of this plaintiff’s in- 
testate, and others who might be using said street or crossing said inter- 
section at the time and place alleged; 

(e) In the wrongful and negligent manner in which the defendant 
cut over on to the left-hand side of Merrimon Avenue and around the 
left-hand corner of Maney Avenue, at such an excessive rate of speed 
as to make it entirely impossible for this plaintiff’s intestate to avoid 
the collision, although as this plaintiff is advised, informed and believes, 
he made every effort so to do.” 

At the trial of the action there was evidence tending to show that 
between six-thirty and seven o’clock, p.m., on 22 October, 1930, there 
was a collision at the intersection of Merrimon Avenue and Maney 
Avenue, in the city of Asheville, between a bicycle on which plaintifi’s 
intestate was riding, and an automobile owned by the defendant, the 
Great Atlantic and Pacific Tea Company, and driven by the defendant, 
B. M. Bealer, Jr., an employee of said company; and that as the result 
of said collision, plaintiff’s intestate suffered personal injuries from 
which he died on 25 October, 1930. 

The only witness who testified that he saw the collision testified that 
he did not see the automobile or the bicycle before the collision. This 
Witness wag at a filling station located on the corner of Merrimon 
Avenue and Maney Avenue, standing in front of his automobile, and 
pouring water into its radiator, at some distance from the intersection 
of said avenues. He heard a big, dull thud. He looked up and saw that 
some object, which he immediately discovered was a bicycle, had struck 
the automobile about its windshield. He went at once to the scene of 
the collision, and there found plaintiff’s intestate lying on the street. 
The boy was unconscious, and was bleeding at the nose and at the 
mouth. His feet were pointing down Merrimon Avenue, and his head 
toward Grace Street. The defendant, B. M. Bealer, Jr., had driven the 
automobile some distance up Maney Avenue. When he was informed 
of the accident, he returned at once to the scene. The defendant said 
that he had not realized that there had been a collision between the 
automobile which he was driving and a bicycle—that he thought he had 
run over a pan in the street. The boy was taken by the witness and the 
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defendant to a hospital in the eity of Asheville, where he died on 25 
October, 1930. 

There was no evidence tending to show at what rate of speed either 
the automobile or the bicycle was being driven before the collision, nor 
was there any evidence tending to show where the collision occurred 
with respect to the intersection of Merrimon Avenue and Maney Avenue. 
Plaintiff offered no evidence tending to show that the defendant, B. M. 
Bealer, Jr., had turned the automobile from Merrimon Avenue into 
Maney Avenue before the collision. There was evidence tending to show 
that the bicyele which approached the intersection of the avenues along 
Merrimon iivenue, proceeding in a southerly direction, struck the auto- 
mobile about the windshield. The automobile approached the inter- 
section on Merrimon Avenue, proceeding in a northerly direction. There 
was no light on the bicycle. The collision occurred between six-thirty 
and seven o’clock, p.m., on 22 October, 1930. 

There was evidence tending to show that plaintiff’s :ntestate at the 
time of his death was about 16 years of age; that he was employed as a 
messenger boy by the Postal Telegraph Company and was engaged in 
the performance of the duties of such employment at the time of the 
collision. The evidence tending to show that he was a boy of fine char- 
acter and of great promise was not contradicted at the trial. 

At the close of the evidence for the plaintiff, both defendants moved 
for judgment as of nonsuit. The motion was denied, and defendants 
excepted. Neither defendant offered evidence. 

The issues involving the liability of each defendant were answered in 
accordance with the contentions of the plaintiff. Fron judgment that 
plaintiff recover of the defendants the sum of #25,000, the amount 
assessed by the jury as her damages, the defendants appealed to the 
judge of the Superior Court of Buncombe, assigning numerous errors at 
the trial in the General County Court. 

At the hearing of defendants’ appeal, their assignments of error were 
specifically overruled. From judgment affirming the judgment of the 
General County Court, the defendants appealed to the Supreme Court. 


Braxton Miller, Campbell & Sample and Zeb. V. Curtis for plaintiff. 

Joseph W. Little for defendant, Great Atlantic and Pacific Tea Com- 
pany. 

Carl W. Greene for defendant, B. M. Bealer, Jr. 


Connor, J. On defendants’ appeal from the judgment of the Gencral 
County Court in this action, there were assignments of error based on 
fifty-six exceptions duly noted by the defendants at the trial in the 
General County Court. Each of these assignments of error was duly 
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considered, and ruled on by the judge of the Superior Court, as shown 
by the record. Smith v. Texas Co., 200 N. C., 39, 156 S. E., 160. None 
was sustained. Each was specifically overruled. The judgment of the 
General County Court was affirmed. 

On defendants’ appeal from the judgment of the Superior Court, 
there are twenty-two assignments of error, each based on an exception 
duly noted by the defendants to the ruling of the judge of the Superior 
Court on an exception noted by the defendants at the trial in the General 
County Court. The questions of law involved in this appeal are duly 
presented to this Court. As we are of opinion, however, that there was 
error in overruling defendants’ exception to the refusal of the judge of 
the General County Court to allow their motion for judgment as of 
nonsuit, at the close of the evidence, we have not considered and do not 
pass on assignments of error based on other exceptions. 

There is no presumption of negligence arising out of a collision be- 
tween a bicycle and an automobile, where the collision oceurs on a pubhe 
road or a street. In the absence of negligence on the part of the rider 
of the bicycle, or of the driver of the automobile, as the cause of the 
collision, there is no legal lability on the part of either to the other for 
damages resulting from the collision. Where the collision was accidental 
no action for the recovery of damages can be maintained. -Llustin vr. 
R. R.,197 NX. C., 819, 148 S. E., 446. 

In the instant case after a careful consideration of the evidence set 
out in the record, we fail to find any evidence sufficient to sustain the 
allegations of the complaint. In the absence of such evidence, defend- 
ants’ motion for judgment as of nonsuit at the close of the evidence 
should have been allowed. C. 8., 567. For error in overruling defend- 
ants’ assignment of error based on their exception to such refusal, the 
judgment afhrming the judgment of the General County Court must be 

Reversed, 


J. J. PIERCE vy. F. H. BIERMAN, MABEL B. BIERMAN, LEX MARSH, Jr., 
LEX MARSH COMPANY, a Corporation, G. L. BRYSON, H. L. McKEE 
AND HOME REAL ESTATE AND GUARANTY COMPANY, A CORPORATION. 


(Filed 17 February, 1932.) 


Fraud A b-~Evidence held insufficient to show deception constituting 
fraud. 
All prior negotiations are merged in the written instrument in the 
absence of fraud, mistake or other maintainable equity, and the law 
presumes that the parties to a contract have deliberately chosen words 
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fit and suitable to express their meaning and intent, and where a con- 
tract for the exchange of real property between the parties is reduced to 
writing and the complaining party has read it and deliberated several 
days before executing it: Held, he may not recover against the other 
party damages caused by his ignorance of the difference between the legal 
liability of taking property subject to a mortgage and assuming to pay a 
mortgage debt thereon, and where the evidence tends only to show a 
mistake based upon such ignorance a motion as of nonsuit should be 
allowed. 


Civin action, before Harding, J., at March Term, 193°, of MECKLEN- 
BURG. 

The plaintiff instituted an action against the defendants, F. H. Dier- 
man and wife, to recover $600 evidenced by three promissory notes. The 
defendants, Bierman and wife, filed a petition asking that the other 
defendants be made parties to the suit. This was done. Thereupon the 
Biermans filed an answer admitting the execution of the notes held by 
the plaintiff and setting up a cross-action against the otaer defendants. 
The cross-action of Bierman and wife against their codefendants 1s 
founded in substance upon the following facts: Bierman and wife owned 
a lot in Mecklenburg County on Hutchison Avenue, sometimes referred 
to as the Derita Road property. The defendant, Lex Marsh, and H. J. 
Authony owned a piece of property in Mecklenburg County known as 
the North Brevard Street property. The defendant, McKec, was a real 
estate agent in Charlotte, who approached the Biermans and inquired 
if they would be interested in trading or exchanging the Hutchison 
Avenue property for the Brevard Street property. Thereafter Bierman 
looked over the Brevard Street property owned by Lex Marsh, and, after 
examining the property, notified the defendant, McKee, that he was 
interested and requested McKee to come to see him about the trade. 

On 6 September, 1928, all of the defendants entered into a written 
contract stipulating “that Bierman and wife were to convey to Lex 
Marsh Company, their executors or assigns a lot of land fronting on 
Derita Road. . . . Lex Marsh Company, their executors or assigns, 
agree to take title to the above mentioned property, sub:ect to $12,000, 
payable $2,000 per year over a period of six years.” Lex Marsh Com- 
pany agreed to convey to Bierman and wife the North Brevard Street 
property, and F. H. Bierman and wife, Mabel B. Bierman, agreed “to 
assume and execute a total mortgage of $20,000, and ayree to pay to- 
gether with interest from date of transfer of the property.” 

Thereafter on 18 September, 1928, Bierman and wife executed a 
warranty deed to the defendant, G. L. Bryson, conveying the Derita 
Road property in which said deed it is provided: “This conveyance is 
made subject to the indebtedness represented by said deed of trust in 
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the amount of $12,102.” On the same day Lex Marsh and Anthony 
conveyed to Bierman and wife the Brevard Street property by a war- 
ranty deed, which said deed contains the following stipulations in the 
warranty clause: “Except for that certain deed of trust to E. J. Caffrey, 
trustee for the Mechanics Perpetual Building and Loan Association, 
recorded in Book ......, at page ....... of the Mecklenburg registry, securing 
a loan in the gross amount of $12,000, on which there is a balance of 
$11,550, which balance the parties of the second part hereby assume 
aud agree to pay.” 

The final result of these transactions was that Bryson, bierman’s 
grantee, received Bierman’s property subject to a mortgage or deed of 
trust of $12,102, whereas Bierman received the Brevard Street property 
and agreed to assume and pay off a mortgage or deed of trust of $11,550 
thereon. 

Bierman and his wife allege that the other defendants played a trick 
on them or defrauded them by reason of the fact that McKee, the real 
estate agent, gave them to understand that each party to the transaction 
was to assume and pay the indebtedness of the other, whereas, in fact, 
Bierman assumed the payment of the mortgage on the Brevard Street 
property, while Bryson purchased Bierman’s property subject to a mort- 
gage, thereby incurring no personal lability. Bierman testified that he 
completed the tenth grade in school and “at that time that was con- 
sidered a pretty good education.” He further testified that when the de- 
fendant, McKee, brought him the contract “I did not sign it 
because I wanted to look it over, examine it, and see if it was in aceord- 
auce with the terms I had talked over with him. I read it and the 
same language is In it now as was in 1t when I read it. I did not read 
it over while McKee was in my office, but did read it over sometime 
within a day or two after I got it. I read it over to my wife, and she 
is a woman of similar education to mine. I discussed the contract with 
her. I read the deeds made pursuant to that contract and checked them 
over to see whether they conformed with the terms of the contract, and 
found they did.” He further testified that he examined the Brevard 
Street property thoroughly and ‘after my investigation I thought the 
trade I was getting was a better proposition than the one I had. I called 
McKee in a day or two and told him I would like to see him and would 
be interested in making a trade. He came to see me. I told him I had 
made an inspection of the property and that I was interested. I told 
him that I would be interested in the proposition and to go to Lex Marsh 
and get his proposition. The proposition came to me from Lex Marsh 
Company. In a few days McKee came back to me and brought a proposi- 
tion from Lex Marsh Company. . . . Mr. McKee was very much 
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interested in getting me to sign the contract, but I did not sign it that 
day. I wanted time to read it over, study it, and talk it over with my 
wife, and did that. Then both of us signed it. I took it up with my wife 
and signed it, and two or three days later called Mr. McKee and asked 
him to come down in reference to it.” There was further testimony 
that Bierman first discovered the difference between buying property 
subject to a debt and assuming and agreeing to pay the debt in No- 
vember, 1928. There was further evidence that on 6 February, 1929, 
after Bierman had made complaint, that Bryson reconveyed the Derita 
Road property back to him in exactly the same condition and subject 
to the same encumbrance originally existing, and that Bierman recon- 
veyed to the Lex Marsh Company the Brevard Street property. There 
is some controversy as to whether Bierman paid out anything on either 
project. 

There was no controversy with respect to the right of plaintiff to 
recover $600 on the notes held by him as the jury found he was an inno- 
cent purchaser for value. 

The issues upon the cross-action are as follows: 

1. “Did the defendants, Lex Marsh, Jr., Lex Marsh Company, G. L. 
Bryson and H. L. McKee, or either of them, fraudulently induce F. H. 
Bierman and wife, Mabel B. Bierman, to enter into contract, whereby 
I, H. Bierman and wife conveyed certain real estate on Derita Road to 
Lex Marsh Company or its assigns, subject to indebtedness of $12,102.68, 
as alleged in the cross-complaint of F. H. Bierman and wife, Mabel B. 
Bierman ?”’ 

2. “Did the defendants, Lex Marsh, Jr., Lex Marsh Company, G. L. 
Bryson and H. L. McKee, or either of them, fraudulently induce F. H. 
Bierman and wife to enter into a contract whereby Lex Marsh, Jr., and 
others conveyed to F. H. Bierman and wife, Mabel B. B:erman, certain 
real estate on Brevard Street, on which real estate F. H. Bierman and 
wife assumed and agreed to pay mortgage indebtedness of $20,000? 

3. “Have defendants, F. H. Bierman and wife, Mabel B. Bierman, 
been damaged by the fraud of said defendants ?” 

4, “What actual damages, if any, are the defendants, F. H. Bierman 
and wife entitled to recover?’ 

5. “What punitive damages, if any, are defendants, If. H. Bierman 
and wife, entitled to recover?” 

The jury answered the first issue “Yes,” the second issue “Yes,” the 
third issue “Yes,” the fourth issue “$1,600,” and the fifth issue “None.” 

From judgment upon the verdict the defendants, Lex Marsh Com- 
pany, Lex Marsh, Jr., Bryson and McKee, appealed. 
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Bridges & Orr for F. H, Bierman and Mabel B, Bierman. 
Fred B. Helms for Lex Marsh, Jr., Lex Marsh Company, G. L. Bry- 
son, and H. Ll. McKee. 


Broapen, J. The defendants in the cross-action instituted by Bierman, 
assert that there was no competent evidence of fraud or conspiracy, and 
that the cross-action should have been nonsuited upon motion duly made. 
The difference in the liability imposed arising from the purchase of 
property “subject to a debt” and that arising when a purchaser “assumes 
and agrees to pay a debt” is defined and apphed in Keller v. Parrish, 
196 N. C., 7383, 147 S. E., 9; Harvey v. Knitting Co., 197 N. C., 177, 
148 S. E., 45. It is obvious from the evidence that Bierman did not 
understand the difference between these two legal terms or the degree 
of liability imposed thereby, but he was an intelligent man and signed 
the contracts of exchange and executed the deed for his own property 
after full study, investigation and deliberation. 

Decisions of courts and works of approved textwriters agree that, 
when a party of full age executes and delivers a written contract, all 
prior verbal negotiations are merged in the written instrument in the 
absence of fraud, mistake or other maintainable equity. Moreover, in 
such cases the law assumes that the parties have deliberately chosen 
words fit and suitable to express the intent and meaning of the transac- 
tion. The general aspects of the law upon the pertinent facts are stated 
in Conservatory v. Dickenson, 158 N. C., 207, 73 8. E., 990; Forbes v. 
Knitting Mul, 195 N. C., 51, 141 8. E., 352; Cromwell v. Logan, 196 
N. ©., 588, 146 S. E., 233; Elam v. Realty Co., 182 N. C., 599, 109 
S. E., 632; Burton v. Insurance Co., 198 N. C., 498, 152 S. E., 396. 

Applying the rules of law to the facts, the Court is of the opinion 
that the motion for nonsuit upon the cross-action should have been 
granted. 

Reversed. 


Ww. Cc. JORDAN vy. F. 8S. WETMUR, Trading as WETMUR MOTOR COM- 
PANY, DEFENDANT; CAROLINA DISCOUNT CORPORATION, INTERVENER. 


(Filed 17 February, 1932.) 
1. Evidence C c—Burden is on intervener to establish his claim. 
The burden is on an intervener to establish his claim or title. 


2. Chattel Mortgages B b——Prior registered chattel mortgage has priority 
of lien over subsequently registered title-retaining contract. 

Where the purchaser of an automobile signs a title-retaining contract 

to secure the balance of the purchase price, and, prior to making the 
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down payment and the delivery of the car, executes a chattel mortgage 
thereon to a third person to secure money borrowed, and the chattel 
mortgage is registered prior to the registration of tie title-retaining 
contract: Held, the lien of the chattel mortgage is superior to that of the 
title-retaining contract. C. 8., 8811, 3312. 


APPEAL by defendant Carolina Discount Corporation, intervener, from 
Stack, J., and a jury, at May-June Term, 1931, of Flexpersox. No 
error. 

The facts undisputed are as follows: The plaintiff incroduced in evi- 
dence a chattel mortgage from C. G. Howard to W. C. Jordan, dated 
16 January, 1930, filed for registration 16 January, 1939, at ten-twenty 
a.m., and recorded in Book 63, at page 28, in the records of chattel mort- 
gages for Henderson County, which chattel mortgage secured the pay- 
ment to the plaintiff of the sum of $126, and conveyed to the plaintiff 
mortgagee one Ford touring ear, No, A-2101897, model 1929. The plain- 
tiff also introduced a note attached to the said chattel mortgage given 
by the said C. G. Howard to W. C. Jordan, bearing the same date as the 
chattel niortgage and being in the amount of $126. 

Plaintiff testified, in part: “I took this mortgage and note from 
C. G. Howard. He came in one or two days before he got the money 
and said he wanted to borrow $120 to pay for a car, and would give a 
mortgage on the car for that much. I agreed to lend him $126, in- 
cluding interest, and on 18 January he came back with the mortgage 
all signed and recorded. I don’t know who drew it. I carne to the court- 
house to see if there was anything ahead of the mortgage and did not 
find anything so I came back and gave him the check and he turned 
over to me the note and mortgage. This was on 18 January. 

Howard told me he had bought a car from Wetmur and this money 
was to pay for it. . . . When Howard came in and got the money, 
he said he was going to finish paying for a car.” 

The evidence on the part of the defendants: Ralph Hester, manager 
for Wetmur Motor Company, testified, in part: “Mr. Howard came 
to our place on 16 January, 1930, and wanted to trade cars. He had a 
1928 Ford roadster that he wanted to trade in. We agreed on a price 
for his old car and he said he did not have quite enough money to make 
the first payment, but asked us to go ahead and trade and fix up the 
papers and then hold the papers and the car until he got enough money 
to make the down payment. He kept his old car and said he would 
use that until he got the rest of the money to make the down payment. 
He signed the contract for the car. We filled out an application for a 
license and title and gave that to him and he went to Asheville and got 
the tag and put it on the 18th, saying that he had a government check 
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and could finish paying for it and wanted to get the car. The car was 
then stored in our place. It had never been delivered. He made the 
cash payment and delivered his old car and the sales contract and we 
delivered the new car on 18 January, 1930.” 

The intervener, Carolina Discount Corporation, then offered in evi- 
dence a conditional sales contract between Wetmur Motor Company, 
dealer, and C. G. Howard, purchaser, dated 16 January, 1930. The 
conditional sales agreement recites that Wetmur Motor Company had 
on the date thereof agreed to sell and C. G. Howard agreed to buy a 
Ford touring car, model 1929, motor No, A-2101897, for the price of 
$594, of which the buyer had on that date paid to the seller the sum of 
$182, leaving a balance of $412.32, payable in 12 monthly installments 
of $34.36, each payment to be evidenced by the buyer’s promissory note, 
the payment of which notes to be secured by the said conditional sales 
agreement. The agreement further provided that title to the car and 
extra equipment shall not pass on delivery to the buyer but shall remain 
vested in and be the property of the seller, or assigns, until the purchase 
price has been fully paid. The conditional sales agreement further pro- 
vides that in the event of default by the buyer, the seller may, without 
demand or notice, take possession of the car, and all rights of the buyer 
under the agreement shall cease and terminate absolutely thereupon. 
The said conditional sales agreement contains an assignment thereof by 
the Wetmur Motor Company to Carolina Discount Corporation dated 
16 January, 19380, 

R. B. Hester (recalled), testified: “Mr. Howard made cash payment 
for this automobile on 18 January, by a government check. I think 
$117.70 was what he paid. Then we delivered the car. We got the 
money from the Carolina Discount Corporation on 18 January. We 
did not deposit the draft until after the car was delivered. (Cross- 
exailnation.) We made out the papers with Howard on 16 January, 
and he signed them then. The terms of the sale were all agreed upon 
and the sales contract I have been talking about was signed on 16 
January, so that all he had to do was to come back and bring the cash 
payment and get the car, which he did on the 18th. On the 16th we 
gave him an application to get the title. He said he wanted to wait 
until he got the rest of the money, but he went to Asheville and got the 
license and put it on the car the next day, and said as soon as his 
government check came in he would come and get it. He got his license 
on the 17th. The Wetmur Motor Company signed an application for 
his license on the 16th, declaring him to be the owner of the car. He 
drove the car out on the 18th. Howard was killed about a year ago. I 
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don’t think he left anything. Q. The application for title, state whether 
or not that showed a lien in favor of the Carolina Discount Corpora- 
tion? A. Yes, it did.” 

The issucs submitted to the jury and their answers thereto were as 
follows: 

“1. Is the intervener the owner of and entitled to the possession of the 
car sued for? A. No. 

2. If not, what was the value of the car at the time i: was possessed 
by the intervener? A. $200 (by consent).” 

The court below rendered judgment for plaintiff on the verdict, the 
intervener assigned error and appealed to the Supreme Court. 


Shipman & Arledge for plaintiff. 
Smith & Joyner for intervener. 


CuarKxson, J. The first issue, which is determinative of the action, 
is as follows: “Is the intervener the owner of and entitled to the posses- 
sion of the car sued for?’ 

The court below charged the jury “If you beleve the evidence and 
all the evidence you will answer that issue “No.” We think the charge 
of the court below correct under the facts and circumstances of this 
case. 

The Carolhna Discount Corporation is the intervencr im this actiou. 
The burden is on it to show title—it has the laboring oar. 

Speaking to the subject, it is held in fill v, Patillo, 187 N. C., at p. 
5382: “In such a proceeding the intervener is not called on or required, 
and indeed he is not permitted to question the validity of plaintiff’s 
claim against defendant, nor to file any answer thereto which denies or 
tends to deny its validity. On the contrary, the intervener has himself 
become the actor in the suit and on authority is restricted to the issue 
Whether his claim of right and title is superior to that of the original 
plaintiff.” Lockhart v. Insurance Co., 193 N. C., at p. 12. 

It will be noted that the conditional sales agreement under which 
the intervener claims the automobile is dated 16 January, 1930. It is 
therein recited “Wetmur Motor Company had on the date thereof agreed 
to sell and C. G. Howard agreed to buy a Ford touring car,” ete. The 
terms were all settled and agreed upon in writing—The coming to- 
gether of two minds on a thing done or to be done.” Qverall Co. v. 
Holmes, 186 N. C,, at p. 481. 

This conditional sales agreement was signed by Howard on 16 Janu- 
ary, and “all he had to do was to come back and bring the cash pay- 
ment and get the car, which he did on the 18th.” On the 16th Howard 
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made a chattel mortgage to W. C. Jordan, the plaintiff, which was 
duly recorded on that day. Plaintiff Jordan agrecing to lend Howard 
on the car $126 taking his note and chattel mortgage. On 18 January 
plaintiff went to the records and found nothing prior to this chattel 
mortgage and gave Howard the money. On the same day Howard gave 
Wetmur Motor Company the amount agreed upon under the conditional 
sales agreement. 

C. 8., 3312, is as follows: “Al] conditional sales of personal property 
in which the title is retained by the bargainor shall be reduced to writing 
and registered in the same manner, for the same fees and with the same 
legal effect as is provided for chattel mortgages, in the county where the 
purchaser resides, or, in case the purchaser shall reside out of the State, 
then in the county where the personal estate or some part thereof is 
situated, or in ease of choses in action, where the donee, bargainee or 
mortgagee resides.” Under C. 8., 8311, provision is made as to registra- 
tion of chattel mortgages. 

In Ellington v. Supply Co., 196 N. C., at p. 789, citing numerous 
authorities, is the following: “In construing the registration laws of 
this State, this Court has consistently held that no notice, however full 
and formal, will supply the place of registration.” Duncan rv. Gulley, 
199 N. C., 552. 

Under the facts and circumstances of this case, to have priority over 
plaintiff's chattel mortgage the conditional sales agreement should have 
been recorded first. 

Plaintiff took precaution to examine the record before lending his 
money to Howard on the chattel mortgage which was recorded, the 
conditional sale was not recorded at that time. 

In Best v. Utley, 189 N. C., at p. 864-5, the following observation is 
made: ‘The publie policy, upon which our registration laws are founded, 
favors an interpretation and construction of statutes relative to pro- 
bates and registration, which will encourage confidence in records affect- 
ing titles, rather than suspicion, doubt, or uncertainty.” 

The intervener has the burden to show title, from the facts appearing 
on this record, we do not think it has done this. In the judgment in 
the court below, we find 

No error. 
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PASQUOTANK COUNTY v. SURETY CoO, 


STATE OF NORTH CAROLINA, Upon RELATION OF PASQUOTANK 
COUNTY; J. C. THOMPSON, C. A. OWNLEY, W. O. ETHERIDGE, G. D. 
JENNINGS, JOHN TT. WILLIAMS, H. CARTWRIGHT anxp C. B. 
MUNDEN, COMMISSIONERS OF PASQUOTANK CouNTy; N. BE. AYDLETT, 
CLERK SUPERIOR COURT OF PASQUOTANK COUNTY; AND NN. E. AYDLETT, 
RECEIVER OF BERENICE anno ESTHER LEE BAILEY, ROSA ano SAM- 
CEL BATEMAN, ALMA BERRY, CHILDREN oF MARY W. BRIGHT, 
MILTON BRIGHT, VIVIAN BRIGHT, WAYLAND BRITTON, ERNEST 
F. CARTWRIGHT, JOHN T. CARTWRIGHT, STERLING W, CART- 
WRIGHT, MARGARET CHORY, BRUCE CLIFTON, GRAHAM COM- 
MANDER, RAYMOND anpbD ROLAND DOWNING, BUSSIE anp MIL- 
DRED EVANS, DANIEL B. FEARING, GLENN and EUGENE GOD- 
FREY, CURT HEATH, Jr., ROBERT anp ISAAC HOLLY, HEIRS AND 
WIFE oF B. F. JAMES, LUTHER JERNIGAN, VIOLA JERNIGAN, 
IRVING L. anp WILLIE M. JOHNSON, RUDOLPH JONES, ROBERT 
V. LAMB, ANN MARKHAM, HENRY C. MARKHAM, MARGARET 
MARKHAM, VIOLET, EDGAR, RUBIE anp EDWIN MORGAN, OLIVER, 
ERNEST W., ODEL axnpD VERNON L. OVERTON, RICHARD PENDLE- 
TON, FANNIE MAY, BENJAMIN anp CLARA ROGERSON, CLARA 
ROLF, JULIAN, MARY and ELEANOR RAPER, PHOEBE SESSOM, 
JOHN axp FRANK SUTTON, FRANCES TOXEY, JONANNIE L., INEZ, 
CARLTON, LILLIAN anp RUTH B. WELCH, KATIE, MINNIE, GRANDY, 
THELMA, RUTH anp ETHEL WHALEY, ELIZABETH WHITE, MARY 
LOUISE WHITE, ROSALIA, DURAD anp MABEL WHITEHEAD, 
BERENICE anp SARAH WILLIAMS, CATHERINE CHORY WIL- 
LIAMS, MARGARET WILSON, GEORGIA HEATH, v. AMERICAN 
SURETY COMPANY OF NEW YORK anp JOHN L. ROGERSON, AD- 
MINISTRATOR OF ERNEST L. SAWYER, DECEASED. 


(Filed 17 February, 19382.) 


Costs C a—Order taxing future costs in this case held. premature, 


An order continuing a receivership involved in an action and taxing 
the defendants with all costs accruing is held premature as to the taxing 
of future costs and to that extent the judgment is modified on appeal. 


AppeaL by defendant Surety Company from Frizzelie, J., at Novem- 
ber Term, 1931, of Pasquotank. Error. 


M. B. Simpson and Ehringhaus & Hall for plaintiffs. 
J. H, LeRoy, Jr.,and P. W. McMullan for defendants, 


Per Curiam. This case was here before—Pasquotank County v. 
Surety Co., 201 N. C., 325, 

The following judgment was rendered by the court below: “This cause 
coming on to be heard, and it appearing to the court that the opinion of 
the Supreme Court affirming the judgment heretofore rendered has been 
certified to this court and been on file for more than sen days prior to 
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this term; and it further appearing from said opinion that the plaintiffs 
are entitled to the possession of the notes and securities referred to in the 
judgment in this case as collateral security for the full amount of the 
indebtedness herein adjudged against the defendant administrator in 
the sum of $59,811.81, with interest thereon from 9 April, 1929, and 
to have the receivership heretofore ordered in this cause discharged aud 
terminated; and it further appearing that the defendants herein have 
requested the court to continue the receivership; it is now, therefore, 
ordered that this cause be retained and the receivership continued for 
further orders and that said receivers continue to make diligent effort 
to collect said securities, reporting their progress from time to time to 
this court. It is further ordered that all collections shall be turned over 
in toto to the plaintiffs until the amount of same plus the recovery 
heretofore obtained against the bonds shall be equal to the full amount 
of the indebtedness adjudged against the administrator. The plaintiffs 
will recover against the defendants the costs of the receivership from 
this day forward, and the costs in this action to be taxed by the clerk.” 

We think that so much of the judgment that the plaintiff recover 
against the defendants “costs of the receivership from this day forward” 
premature and should be stricken out. To this extent there is error in 
the judgment. 

Error. 


GEORGE MILES vy. J. K. McIVER. 
(Filed 17 February, 1982.) 


Negligence D c—Evidence of negligence in this case held sufficient to be 
submitted to the jury. 

Ixvidence tending to show that the owner of an automobile when chang- 
ing a tire upon the highway offered to pay a colored boy to help him 
and told the boy to get under the car and jack it up at the axle, that the 
jack used was defective and that when the owner pulled off the tire 
sought to be changed the jack under the ear slipped, causing the auto- 
mobile to fall on the colored boy to his injury is Held, sufficient upon the 
issue of actionable negligence of the owner of the car. 


AppEAL by defendant from Devin, J., and a jury, at December Term, 
1931, of Martin. No error. 

This is an action for actionable negligence, brought by plaintiff 
against defendant. The defendant denied negligence and set up a plea 
of contributory negligence, 
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The defendant testified, in part: “I am the plaintiff in this action, 
and live near Hobgood. I was injured on 8 April, 1930. . . . Was 
hurt on the highway. I was on my way home and passed the defend- 
ant, his car was standing on the road and I approached him and said, 
‘It looks like you are in trouble. Can I do anything fer you? He had 
a flat tire. He asked me to help him and said he woulc. pay me. I told 
him I would try to do what he told me. He told me to try to jack up 
the frame and he had two jacks and I jacked up the frame and when [ 
jacked up the wheel it fell on my chest. I was under the automobile 
when it fell on me. I have helped jack up automobiles, but I had never 
been under one. He asked me to go under the car and jack up the axle 
so he could get the wheel off. He had two jacks. I jacked one under the 
frame of the car and went under there to jack it up so he could get the 
wheel off and it fell. Mr. McIver was standing on the outside when it 
fell. I jacked up the frame before I went under the car and then 
went under there to jack up the axle so he could get the wheel off. It 
was the rear right wheel. The axle fell right across my breast. It 
moved somehow or other. I was under the rear of the ear right under 
the axle. I was not under the middle of the axle and not right at the 
end of it. Mr. McIver was on the outside. He got it off of me as 
quick as he could. The car was on the jack under the frame when I 
went under it. I went under the car and placed the jack under the axle 
and jacked it some more. There was one jack on the outside and one 
under the car, Mr. Mclver got the wheel off while [ was under the 
ear, Q. State whether or not that is what made the car fall on you? A. 
I was under there and I think that is how come it to fall. The ear fell 
when he pulled the wheel off. I was badly hurt. (Cross-examination. ) 
When he pulled it off it fellon me. . . . Q. You knew before you 
got under there that if the thing fell down you woulc get hurt? A. I 
didn’t have any idea it would fall. Q. You don’t say Mr. McIver thought 
it would fall? A. I don’t think he did. Q. How hard do you say he 
ae on the wheel? A. I don’t know. Hard enough to pull it off. 

One jack was not as good as the other. The sorry jack was the 
one under the axle, under there where I was. I think that is the one I 
had. I had the one that wouldn't half hold under there. I didn’t know 
it wouldn’t half hold until I was wnder there. . . . I kept on jack- 
ing it up. Q. Knowing it might fall down? A. If he had not snatched 
the wheel off it would not have moved. Q. You say you don’t know 
how hard he was pulling it? A. No, sir. He snatched it hard enough 
to get it off.” 

Dr. E. E. Pittman testified, in part: “I know George Miles. I treated 
him for a chest injury. He came to me fifteen or twenty minutes after 
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the accident occurred. I did not have access to an X-ray, but I found 
possibly three or four ribs broken. . . . He spat up blood for the 
time I was taking care of him and I saw him myself expectorate blood. 
The injury was caused from the force or weight of the car falling on 
him. Q. State whether or not he was injured internally? A. I know he 
had broken ribs and from the fact that he was expectorating blood, we 
would expect some internal injury.” 

Sheriff Roebuck testified: “I know George Miles. Know his general 
character and reputation. It is as good as the average darkey.” 

John Hines testified: “I know George Miles. Have known him 8 or 
10 years. He lives close to me. I know his general character and repu- 
tation. It is good.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? <A. Yes. 

2. What damage, if any, is plaintiff entitled to recover therefor? .A. 
$1,510.” 


Hugh G. Horton for plaintiff. 
Jos. W. Bailey for defendant. 


Per Crvriam. The defendant introduced no evidence, and at the close 
of plaintiff’s evidence made a motion for judgment as in case of nonsuit. 
C. 8., 567. The motion was overruled and in this we can see no error. 

We can see no evidence on this record of contributory negligence on 
the part of plaintiff. The exceptions and assignments of error on the 
part of defendant cannot be sustained. The answer of Sheriff Roebuck 
“it 1s as good as the average darkey,” is not prejudicial. A witness, 
Hines, testified stronger “I know his general character and reputation, it 
is good.” We see nothing objectionable in the charge of the court below, 
it fully complies with C. S., 564. 

The defendant argued the case and filed an able brief, followed by 
counter-brief. On this record his contentions cannot be sustained. The 
evidence on the part of plaintiff we think fully sufficient to be submitted 
to the jury. It was a question of fact for a jury, and in law we find 

No error. 
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GEORGE LATHAM STEWART, INFANT, BY His NExt FRIEND, W. A. STEW- 
ART, v. ATLANTIC COAST LINE RAILROAD COMPANY. 


(Filed 17 February, 1982.) 


Negligence A d, Bc: Master and Servant D a — Anticipation of injury, 
proximate cause, and independent contractor held properly submitted 
to jury. 

Where in an action against a railroad company there is evidence that 
the plaintiff was hit in the eye by a loose rock thrown by the wheels 
of a truck while crossing the right of way of the defendant railroad 
company at a public crossing, that the loose rock at the crossing had 
been put there by an independent contractor of the defendant railroad 
company, a charge presenting for the determination of the jury the 
questions of intervening negligence and whether the injury could have 
been anticipated and correctly giving the law arising upon the liability 
of the defendant for the acts of the independent contractor who had com- 
pleted the work before the occurrence of the injury, is Held not to be 
erroneous under the facts of this case. 


APPEAL by defendant from Devin, J., and a jury, at -‘ebruary Term, 
1931, of Craven. No error, 

This is an action for actionable negligence, brought by plaintiff 
against defendant for damages. 

The plaintiff alleged in his complaint that the defendant, Atlantic 
Coast Line Railroad Company, pursuant to contract evidenced by a 
consent judgment was under the duty of paving part of Queen Street 
in the city of New Bern, occupied by the defendant’s tracks. It was 
required to pave the space between the rail and the track in accordance 
with the terms of said consent judgment; and that the defendant, in 
pursuance of said work and shortly before the injury complained of, had 
placed or dumped along its tracks on said street a quantity of loose, 
crushed stone without any binding material or tarvia, as referred to in 
said contract and judgment, and that said material was allowed to re- 
main there for some length of time, and that this material, loose, 
crushed rock there was of such character that when the street was 
opened and automobiles passed over it they had the effect of throwing 
the rocks and crushed stone; and alleges that on or about the fifth day 
of September the plaintiff, while standing near the sidewalk on the 
street on which he lived, was struck in the eye by a piece of crushed 
stone thrown by a motor vehicle in passing over said loose, crushed 
stone on defendant’s track which the defendant had thereupon placed; 
and alleges that his injury was due to the negligence of the defendant 
in placing and allowing such material to remain upon is tracks upon a 
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street used by the public and by vehicles, and asks to recover damages 
therefor in the sum of twenty-five thousand dollars. 

The defendant filed an answer in which it denied that it was guilty 
of any negligence in the matter; that pursuant to the judgment referred 
to by the plaintiff it entered into a contract with an independent con- 
tractor to do the paving in accordance with the requirements of such 
judgment, and that this paving was done by said independent con- 
tractor and was entirely completed long before the injury complained 
of by the plaintiff; that if there was negligence in the manner in which 
it was allegedly done, that it is not attributable to the neghgence of this 
defendant, but to the negligence of the independent contractor whom the 
defendant had employed to do the work, and denies that there was any 
loose stone or crushed stone at that time which could have been foreseen 
would have been thrown up by the wheel of a motor vehicle in passing 
over it, and denies any negligence on its part was in law or fact the 
proximate cause of the injury complained of by the plaintiff. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1, Was the plaintiff, George Latham Stewart, injured by the negli- 
gence of the defendant, as alleged in the complaint? Answer: Yes. 

2. What damage, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $2,500 and costs of this action.” 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material facts and assignments of error will be 
considered in the opinion. 


H. P. Whitehurst, Abernethy & Abernethy and Ward & Ward for 
plaintiff. 
W. B, R. Guion for defendant. 


Per Curiam. At the close of plaintiff’s evidence and at the close of 
all the evidence, defendant made motions for judgment as in case of 
nonsuit. C. S., 567. The court below overruled the motions and in this 
we think there is no error. 

The evidence on the part of plaintiff sustained his contentions and 
that on the part of defendant sustained its contentions. The jury found 
for the plaintiff. 

The court below in analyzing the matter in the charge, said: “The 
defendant contends that the work was all completed before this injury 
complained of; that if there was any negligence that it was that of the 
independent contractor, and that the contractor did this in his own 
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way, 1f he did do so, and that any negligence on the part of the de- 
fendant or anybody there was not the proximate cause of the injury to 
the boy; that 1t could not have been foreseen; that it was an accident, 
an aceldent happening from unknown causes or from an unforeseen 
result of a known cause. Plaintiff contends that they were negligent 
in creating those conditions from which in the ordinary use of the 
street by automobiles it could have been anticipated it would do the very 
thing that happened in this place. . . . So it is a question for you.” 

The court below defined accurately negligence, proximate cause, inde- 
pendent contractor and damage. 

W. A. Stewart, for plaintiff, testified in part: “I was sitting up in 
bed at the window, looking out of the window when the truck came out 
of Bragg’s Alley, made a turn with the wheels like that, and when she 
did, the rocks flew up and in the meantime the boy was struck by a 
rock and the rocks flew over the porch. The boy was standing right in 
the door of the house. I could see him at that time. I could see the 
rocks fly up. Some were fine rocks. They were of all kinds. When the 
boy cried out, I heard a rock strike the porch. He screamed. His mother 
was standing there in the passage. She ran and grabbed him. She was 
standing in the passage. I didn’t see his eye until after he came from 
the doctor. It was then all tied up. It was his right eye. He is now 
blind in the eye. He lost the sight of the eye.” 

The question of proximate cause was left to the jury. The court below 
charged as follows: “If the jury should find that the injury to the plain- 
tiff could not have been caused without the independent acts of the Oaks 
Farm truck, and that the plaintiff would not have been injured were it 
not for the truck turning into Queen Street in front of the house of the 
plaintiff, and that such act could not have been reasonably anticipated 
by the defendant, then I charge you that the negligence of the defend- 
ant could not be considered to be the proximate cause of the injury and 
the jury should answer the first issue, No. Therefore, if there is a 
responsible, intervening cause by the person legally responsible for his 
acts, in this case, the automobile truck, which cause could not in the 
natural and ordinary course of things be anticipated by the defendant 
so acting as to make negligence of defendant injurious to a third person, 
as in this case throwing rock from the roadbed of the defendant, then 
the person so intervening acts as a non-conductor and insulates the 
negligence of the defendant, thus making the negligence of the third 
person the proximate cause of the injury and freeing the defendant from 
liability because of the fact that his negligence could rot have caused 
the injury without the intervening act of the third person, then I charge 
you that the negligence of the defendant could not have been considered 
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the proximate cause of the injury and you would answer the first issue, 
No. Now, gentlemen, applying these principles of law to the testimony, 
it becomes a question of fact for you to determine from the evidence 
whether you find that the Atlantic Coast Line Company was negligent 
and that its negligence was the proximate cause of the injury complained 
of by the plaintiff in this case.” 

We think the special instructions, as prayed for by the defendant, 
properly declined by the court below. The exceptions and assignments 
of error, as to the admission and exclusion of evidence, cannot be sus- 
tained. We think in the charge of the court below the law applicable 
to the facts was correctly stated. The contentions were given fairly and 
impartially for both plaintiff and defendant. On the record we can see 
no prejudicial or reversible error. 

No error. 


ATLANTIC JOINT STOCK LAND BANK OF RALEIGH vy. N. B. FINCH 
AND WIFE, BETTIE D. FINCH, C. RICHARDSON, N. H. FINCH Anpb 
PEOPLES NATIONAL INSURANCE COMPANY OF NEW YORK. 


(Filed 24 February, 1982.) 


Fraudulent Conveyances C e—lIn this action by creditors to set aside 
deed for fraud a directed verdict in defendant’s favor was not error. 


In order to set aside a deed to lands from parents to their son it is 
required that there be a fraudulent intent on the part of the parents and 
a knowledge of fraud by the son, and where all the evidence tends to 
show that the son surrendered notes delivered to him by his father for 
money owed him, and made a cash payment, which, together, constituted 
a full consideration for the lands at the time of the transaction, and that 
the land conveyed had been conveyed to the mother by the father in 
consideration of her relinquishing her right of dower in his other lands 
for the benefit of his creditors, and that at the time of the transaction 
the father had property then more than sufficient to satisfy all his debts, 
and that none of the parties had any fraudulent intent or knowledge 
of any fraud: Held, an instruction directing a verdict if the jury found 
the facts to be in accordance with the evidence is not prejudicial. 


APPEAL by plaintiff from Moore, Special Judge and a jury, at De- 
cember Term, 1931, of Nasu. No error. 

This is an action by plaintiff against the defendants N. B. Finch and 
wife, Bettie D, Finch, and N. H. (Herman) Finch, to set aside a deed 
for fraud. 

The evidence on the part of plaintiff was to the effect that on 30 
April, 1925, the defendants, N. B. Finch and his wife, Bettie D, Finch, 
borrowed from plaintiff $30,000, on six tracts of land, totaling 1,200 
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acres, in Nash County, North Carolina, giving plaintiff a mortgage 
to secure same—amortization plan. The plaintiff Land Bank surveyed 
and appraised the tracts at $60,000. Plaintiff introduced in evidence 
judgment entitled “Atlantic Joint Stock Land Bank, Raleigh Savings 
Bank and Trust Company, trustees, v. Nathaniel B. F:nch and wife, 
Bettie D. Finch,” amounting to $25,439.66, with interest, subject to a 
credit of $15,581.25, the credit being made after the sale of the land, 
showing judgment rendered 25 November, 1929, credit having been made 
18 December, 1930. Confirmation decree by Hon. E. H. Cranmer, judge 
of the Superior Court rendered at the November Term, 130, confirming 
sales of land for purchase price of $16,000. Final account showing credit 
of $15,581.25 on the amount of the judgment. 

Mrs, Bettie D. Finch, an adverse witness for plaintiff, testified, in 
part: “TI released my dower in certain of his real property in considera- 
tion of his conveying to me the home place in Spring Hope. Prior to 
that time I suppose I had signed the notes with my husband which are 
sued upon by the plaintiff in this action. I did not know that they were 
notes at that time and I did not own any property. I did not own any 
property prior to the time this home place was conveyed to me. I did 
not own any property other than the home place on 5 August, 1929, the 
date of the deed from me and Mr. Finch to our son, N. H. (Herman) 
Finch. On 16 August, the date of the execution and registration of that 
deed I did not own any other property. . . . I conveyed the place 
to my son to pay off a debt of my husband, which my husband had 
neglected to pay off four or five years. . . . At that time I had 
signed my dower rights away to only these six tracts. It was agreed 
that I was to have the home place to reimburse me for my dower in 
the Wake and Franklin lands if I would sign the papers. . . . The 
shrinkage in real estate values all over the country has caused the 
change in values. All the improvements are the same. I do not know 
who has got this property now. I did not intend to defraud my creditors 
in conveying this land to my son for consideration of the surrender of 
the notes my husband owed him and payment to me of the money.” 

N. B. Finch owed his son N. H. (Herman) Finch for services ren- 
dered before he went to Chicago, which was evidenced by two notes 
payable to his order, one dated 1 January, 1926, in the sum of $2,210.41, 
and the other dated 1 January, 1927, for $820.00. 

N. B. Finch, an adverse witness for plaintiff, testified, in part: “I 
am the father of N. H. (Herman) Finch. The deed that I made to 
my wife, Mrs. Finch, conveyed to her the home place located in the 
town of Spring Hope, was made at or about the time that I made com- 
position in bankruptcy with my creditors. I do not recall the date. 
Upon my conveying to her the home place in Spring Hcpe she released 
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to my creditors her dower interest in certain of my farm property 
located in Wake and Franklin counties. The property that she released 
her dower in was conveyed to Mr. Moss as trustee for certain unsecured 
creditors. I retained a part of my town property. . . . Every eredi- 
tor who had security on farm property or collateral such as notes and 
mortgages retained the amount of security they had, accepting that in 
discharge of the debt. The unsecured creditors accepted in the composi- 
tion this real property which was conveyed to Mr. Moss. <All creditors 
who had accounts over $200 were protected by this deed to Mr. Moss. 
All ereditors holding accounts under $200 were paid off in cash, forty 
cents on the dollar. . . . At the time they got a deed the land was 
in very near the same condition as when it was mortgaged to them. In 
good condition. In my opinion the security held by the Land Bank in 
its mortgage was amply sufficient to pay the debt at the time my wife 
and J conveyed the home place to our son, N. H. (Herman) Finch. 

According to their appraisal and what I had paid on it I felt 
sure there would be a surplus. The tax value was $34,000. I am 74 
vears old, and have lived my life in tlis county. I have lived in Spring 
Hope for 385 years, and in that time I have been a merchant, supply 
man, president of a bank, and occupied positions of trust. [ have never 
been drunk. When the depression started in North Carolina and all 
over the world I began to lose money too, and valwes shrunk. At the 
time my wife and I conveyed the home place to our son I did not have 
any purpose in my mind to defraud any creditors.” 

N. H. (Herman) Finch, an adverse witness for plaintiff, testified, 
in part: “I was born and raised at Spring Hope, N. C. I left there 5 
years ago 5 January, 1927. I went to Moody Bible Institute in Chicago, 
Ill, I am now a minister. . . . On 5 August, 1929, in my opinion, 
the home place was worth approximately between three and four thou- 
sand dollars. . . . I have not collected any rents from it. I have 
paid taxes. I sent the money to my mother. . . . Some day I am 
coming back here to live, the Lord willing, and then I will take up my 
abode for myself and my wife and family. . . . I went to Chicago, 
Jll., and he (his father) is now reimbursing me by giving me that home 
place in Spring Hope to fulfill this debt on the notes that I had in my 
possession and when he transferred the deed.” 

On cross-examination by defendants, the following letters were intro- 
duced 1n evidence: 

“Spring Hope, N. C., 3 August, 1929. 

Dear Herman: We have been talking to Lillian about the home place 
in Spring Hope. Your papa and I have decided to let you have it for 
$3,000 (dollars) by paying $100.00 in cash and will take up the notes 
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that you hold against your papa. The balance of the purchase price. 
You can send us the $100.00 in cash. I trust you are all well. Give 
Baxter a good hug for me. Much love. Mama.” 


“153 Institute Place, Chicago, 8 August, 1929. 

Dearest Mama: I received your letter, and was glad to hear from 
you. You said that you and papa have decided to sell me the home 
place in Spring Hope for ($3,000) three thousand dollars, if I will pay 
($100) one hundred dollars in cash when the deed 1s made to me, and 
will take the two notes that I hold against papa in payment for the 
balance due after giving credit for ($100) one hundred dollars that I 
am sending you today in cash. I am sending you the two notes that I 
hold against papa. When the deed is made to me you can keep it until I 
call for it. I am getting along nicely in my work. I am glad that my 
little family has arrived, but I wish that you could have keen with them. 
With love. Herman.” 


The witness continued: “I sent all the notes and money back and the 
deed was thereupon executed. My mother retained the custody of the 
deed as I requested her to do in that letter. When I went to Chicago 
5 years ago to begin work, I went as a student in the Moody Bible 
Institute. I was graduated from the Institute. I am now engaged in 
work with the Chicago United Mission. I receive a salary of $115.00 
per month in addition to my board and lodging. Two churches are back 
of this mission, the Congregational and the Presbyterian. My work is 
there and I am back home on account of this law suit. I am married and 
have a family consisting of a wife and two children. I married a Nash 
County girl from Whitakers, N. C. It appears from the correspondence 
that I paid for this home place, notes aggregating over $3,000 exclusive 
of interest and $100 that my father sent me. My motaer and father 
have been allowed by me to remain in possession of the home place since 
they made me the deed. I have not felt any desire whatever to put 
them out. The place is insured in my name. . . . When I left in 
1925 my father was in good financial condition, excellent so far as I 
knew. I did not have any knowledge that my father was trying to de- 
fraud his creditors in making this deed to me. I did not have any 
knowledge that my mother was trying to defraud her cred:tors in making 
the deed to me. Hven if they had been attempting to defraud their 
creditors I would not have participated in it, and I did not. At the time 
of the whole transaction I was studying for the ministry, Christian 
ministry.” 

The issues submitted to the jury and their answers taereto, were as 
follows: 
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“1, In what amount were the defendants, N. B. Finch and Bettie D. 
Finch indebted to plaintiff bank on 5 August, 19297 Answer: $10,000. 

2. Was the deed from N. B. Finch and wife, Bettie D. Finch, to 
N. H. (Herman) Finch, given for the purpose of delaying, hindering 
and defrauding plaintiff in the collection of said debt, as alleged in the 
complaint? Answer: No. 

3. Did the defendant, N. H. (Herman) Finch have knowledge of and 
participate in such fraudulent intent? Answer: No.” 

The C. Richardson transaction we do not think necessary to be cou- 
sidered from the position we take in regard to the N. H. (Herman) 
Finch transaction. 

The defendants introduced no evidence. The court below instructed the 
jury as follows: “The first issue is answered $10,000 by consent. If 
you believe the evidence and find the facts as the evidence tends to 
show, you would answer the second and third issues No.” 

The jury rendered its verdict in accordance with the peremptory in- 
structions of the court as appears in the record. The court signed the 
judgment as appears in the record. To the signing of the Judgment the 
plaintiff excepted, assigned error and appealed to the Supreme Court. 


Thomas W. Ruffin for plaintiff. 
Spruill & Spruill for defendants. 


CiarKsoNn, J. We see no prejudicial error in the peremptory instruc- 
tions given by the court below. It may be noted that the plaintiff iaitro- 
duced as its witnesses the three parties primarily involved in this contro- 
versy, N. B. Finch, his wife Bettie D. Finch, the father and mother, and 
N. H. (Herman) Finch, the son—a young minister. N. B. Finch and 
his wife, Bettie D. Finch, testified that they had no intention or purpose 
in their minds to defraud the plaintiff, and the son testified that he 
had no knowledge of any fraud on their part. “Even if they had been 
attempting to defraud their creditors I would not have participated 
in it, and I did not.” 

It was in evidence that the “home place” in Spring Hope, N. C., was 
worth about the $100 and the principal and interest on the notes held 
by N. H. (Herman) Finch. When the conveyance was made by the 
father and mother to the son, the $30,000 mortgage had been reduced to 
some $25,000. The father testified “In my opinion the security held 
by the Land Bank in its mortgage was amply sufficient to pay the debt 
at the time my wife and I conveyed the home place to our son, N. Hi. 
(Herman) Finch.” 

In the case of Aman v. Walker, 165 N. C., in the fourth declaration 
of principles, contained in that case, at page 227, the Court speaking to 
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the subject, said: “(4) If the conveyance is upon a valuable considera- 
tion and made with the actual intent to defraud creditors upon the part 
of the grantor alone, not participated in by the grantee and of which 
intent he had no notice, it is valid.” 

Naturally the mother, on account of everything being swept away 
from them by the deflated conditions, thought the notes of small value. 
She “knew that Mr. Finch had nothing to pay them with,’ yet she 
further testified “I conveyed the place to my son to pay off a debt of my 
husband, which my husband had neglected to pay off 4 or 5 years.” 

In McCantless v. Flinchum, 89 N. C., at pp. 874-5, the following 
observations are made: Every sale of real or personal property made 
to a son by his father, at the time embarrassed with debts beyond his 
ability to pay them, is not necessarily fraudulent and void as to credi- 
tors. If the son honestly buys the land or other property from the 
father in such circumstances, and pays for 1t a fair price, such a sale 
1s good and valid as to everybody, and it stands on the same footing 
as 1f it had been made to a stranger. There is no reason why a father 
unable to pay his debts may not sell his property to his son, and the 
only difference between such a sale and one to a stranger is, that the close 
relationship between the father and son, if the bona fide of the sale 
shall be questioned, is a circumstance of suspicion, and evidence tending 
to show a fraudulent intent.” Bank v. Lewis, 201 N. C., 155-6. 

The contentions of plaintiff are not bourne out by the cvidence. 

In Denny v. Snow, 199 N. C., at p. 774, the principle is thus stated: 
“<\ verdict or finding must rest upon facts proved, or at least upon 
facts of which there is substantial evidence, and cannot rest upon mere 
surmise, speculation, conjecture, or suspicion. There must be legal 
evidence of every material fact necessary to support the verdict or 
finding, aud such verdict or finding must be grounded on a reasonable 
certainty as to probabilities arising from a fair consideration of the 
evidence, and not a mere guess, or on possibilities.’ 23 C. J., pp. 51-52; 
S. vu. Johnson, 199 N, C., 429.” Shuford v. Scruggs, 201 N. C., at p. 
687. 

We have it admitted on this record that at the time that N. B. Finch 
and wife, Bettie D. Finch conveyed the 1,200 acres of land to plaintiff 
bank, to borrow $30,000, the land at plaintiff’s appraisal was worth 
$60,000. The Finches reduced the debt to $25,000, and believed that the 
land was fully sufficient to bring the mortgage debt on it. Mrs. Finch 
was only surety for her husband. Plaintiff now owns she land under 
foreclosure proceeding that it appraised a few years before at $60,000. 
It has a judgment against Mr. and Mrs. Finch for $10,000 and in this 
proceeding is charging this old man, 74 years of age, and his wife and 
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minister son with fraud, because the son had purchased the land at a 
valuable consideration and let the old folks, in their old age, live in this 
home place. 

Defendants, in their brief, say: “Who could have foreseen the shrink- 
age in the value of lands that has occurred? Who could have made pro- 
vision against the catastrophic losses that have come to those we cata- 
logue as the ‘great middle class’ in North Carolina? In 1925, a man 
with 1,200 aeres of highly improved intensively cultivated farm lands in 
Nash County, accounted himself, and was reasonably accounted by his 
neighbors, a wealthy man. Such lands were selling at $100.00 per acre. 
In 1930, we suddenly waked up to the full significance of the term ‘land 
poor.’ Like a thief in the night, this condition came upon us, and the 
man, who had incurred debt, when a dollar contained only fifty cents 
in value, was called upon to pay back that dollar when it contained 
two dollars in value.” In the judgment below, we find, 

No error, 


THE SCHOOL COMMITTEE OF RALEIGH TOWNSHIP, WAKE COUNTY, 
y. EACH AND ALL THE OWNERS OF TAXABLE PROPERTY WITHIN 
RALEIGH TOWNSHIP, WAKE COUNTY, NORTH CAROLINA, AND 
EACH AND ALL THE CITIZENS RESIDING IN RALEIGH TOWN- 
SHIP, WAKE COUNTY, NORTH CAROLINA. 


(Filed 24 February, 1982.) 


Taxation A a-—-Whether local unit is administrative agency of State is 
determinative factor of its right to issue school bonds without vote. 
Where the school committee of a special charter school district brings 
a proceeding to test the validity of certain bonds proposed to be issued 
without a vote of the qualified electors of the district under chapter 189, 
Public Laws 1931, and an agreed statement of facts is drawn up and 
submitted, signed by answering defendants and by defendants making a 
special appearance and moving to dismiss because they were not properly 
served with summons: Held, whether the plaintiff is a local municipal 
eorporation organized expressly for the purpose of operating and main- 
taining schools in the district or whether it is an administrative agency 
of the State for the purpose of providing the constitutional six-months 
school, Constitution, Art. EX, is a determining factor, and where the record 
is silent on this point a judgment sustaining the validity of the bonds is 
erroneous. As to whether a judgment rendered in such proceeding would 
be binding on all taxpayers in the district, all the taxpayers not having 
agreed to the facts submitted, quere? 


ADAMS, J., concurring in part. 


CLARKSON, J., concurs with ADAMS, J. 


298 IN THE SUPREME COURT. [202 


SCHOOL COMMITTEE v, TAXPAYERS, 


Appeal by defendants from Harris, J., at Chambers in Raleigh, 7 
January, 1932, From Wake. 

Proceedings under chapter 186, Public Laws 1931, instituted 16 No- 
vember, 1931, to determine the validity of certain bonds proposed to be 
issued under authority of chapter 180, Public Laws 1931. 

Following publication of notice, L. E. Canady and A. G. Nowell came 
in and filed answer, denied the validity of said proposed bonds as well as 
the validity of the act which purports to authorize their “validation” 
by a proceeding such as the present. 

J. L. Emanuel and Hugh S. Lee entered a special eppearance and 
challenged the validity of the proceeding for want of proper service, ete. 

Thereafter, on 7 January, 1932, in this same proceeding, a controversy 
without action was submitted on an agreed statement of facts to de- 
termine the validity of the said school funding bonds proposed to be 
issued by “The School Committee of Raleigh Township, Wake County,” 
without a vote of the people, and the proceeds to be used in paying tax 
anticipation notes, which said notes were given “for the purpose of meet- 
ing deficits in the operation of the schools of Raleigh Township, Wake 
County, occasioned by payment of salaries to teachers and other neces- 
sary expenses in the operation of the constitutional six-months term 
in said township.” 

The record is silent as to whether the special charter school district 
of Raleigh Township, Wake County, operates the schools of said district 
as a local municipal corporation, or as an administrative agency of the 
State in the discharge of the State’s duty under Article IX of the 
Constitution. 

From a judgment validating said proposed bonds and the means of 
payment provided therefor, the defendants appeal, assigning error. 


Caldwell & Raymond and Bunn & Arendell for plaintiff. 
Arthur A. Aronson for answering defendants. 
W. 1. Bichett for defendants entering special appearaice. 


Stacy, C. J. The exceptions which seek to call in question the validity 
of chapter 186, Public Laws 1931, may be put aside as academic for 
the original proceeding apparently was abandoned and the matter there- 
after submitted in the form of a controversy without action on an agreed 
statement of facts to which the plaintiff, the answering defendants and 
those appearing specially are all signatory. And while tae appropriate- 
ness of this procedure is not questioned on the present record, it may be 
doubted whether a judgment, rendered herein, would be binding on all 
the taxpayers of the district. AfcKethan v. Ray, 71 N. C., 163. 
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True it is said in Hervey v. Edmunds, 68 N. C., 248, “There can be 
no reason why even after issues joined, the parties may not agree upon 
a state of facts, and submit 1t to the judge for his decision.” But have 
all the parties here agreed upon the facts? Compare Faton v. Graded 
School, 184 N. C., 471, 114 8. E., 689. The provisions of C. 8., 626 are 
limited in their operation. Burton v. Realty Co., 188 N. C., 473, 125 
S. E., 3; Farthing v, Carrington, 116 N. C., 315, 22 8. E., 9. Definite 
ruling on this point, however, is also omitted, because the agreed state- 
ment of facts would seem to be wanting in sufficiency to support the 
judgment. 

The record is silent as to whether the plaintiff operates and main- 
talus the schools of Raleigh Township, Wake Couty, as a local munici- 
pal corporation, organized expressly for that purpose, or as an adminis- 
trative agency of the State, so designated by the General Assembly in 
the discharge of the duty imposed upon it by Article 1X of the Consti- 
tution to provide and maintain, for at least six months in every year, a 
general and uniform system of pubhe schools, wherein tuition shall be 
free of charge to all the children of the State between the ages of six and 
twenty-one years. Frazier v. Commissioners, 194 N. C., 49, 188 S. E., 
433; Lovelace v. Pratt, 187 N. C., 686, 122 8. E., 661; Lacy v. Bank, 
183 N. C., 3738, 111 8. E., 612. This is an essential and determining 
factor where school bonds are to be issued by a local unit without a vote 
of the people. Late v. Board of Education, 192 N. C., 516, 135 S. E., 
336; Stephens v. Charlotte, 172 N. C., 564, 90 S. E., 588. Sueh was the 
subject of a specific showing in the case of Owens v. Wahie County, 195 
N. C., 182, 141 8. E., 546. 

The importance of this circumstance is perhaps heightened by the 
existence of chapter 509, Public-Local Laws 1925, which purports to de- 
prive the commissioners of Wake County of any authority to issue bonds 
of the county without a vote of the people. Owens v. Wake County, 
supra. And it was said in Frazier v. Commissioners, supra, that the 
counties of the State were, by the “County Finance Act,” chapter 81, 
Public Laws 1927 (amended by the “Local Government Act,” chapter 
60, Pubhe Laws 1931), authorized to issue bonds and notes “for the 
erection of school houses and for the purchase of land necessary for 
school purposes, and to levy taxes for the payment of the same, principal 
and interest, not as municipal corporations, organized primarily for 
purposes of local government, but as administrative agencies of the 
State, employed by the General Assembly to discharge the duty imposed 
upon it by the Constitution to provide a State system of public schools.” 

Error. 
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Apams, J. (concurring in part): I concur in the opinion of the Court 
to the extent of saying that there is error in the judgment appealed from, 
but as to some of the questions therein referred to I reserve an expression 
of opinion until all the facts are disclosed. 


Crarkson, J., concurs with Apams, J. 


J. A. MINNIS, ADMINISTRATOR OF C, E. SHARPE, DECEASED, v. W. E. SHARPE, 
J. L. SCOTT, JOHN M. FIX, J. C. STALEY, MRS. MAUDE G. HOLT, 
EXECUTRIX OF THE ESTATE OF KIRK HOLT, DEcEASED, JAS. N. WILLIAM- 
SON, JR. 8. G. MOORE anv C. V. SHARPE. 


(Filed 24 February, 1932.) 


1. Corporations C c—Directors of corporation are liable for loss caused 
by their wilful or negligent failure to perform their duties. 


The directors of a corporation are neither guarantors of the solvency 
of the corporation nor insurers of the honesty or integrity of its officers or 
agents, nor are they required to personally supervise all the details of its 
business transactions, but they are regarded as trustees cr quasi-trustees 
of the corporate property and are liable for such loss as is caused by 
their wilful or negligent failure to perform their duties, under the rule 
of that degree of care that would be exercised by an ordinarily prudent 
man under the circumstances in the transaction of his personal business. 


2. Same—Evidence of negligent failure of directors to perform their 
duties held sufficient to be submitted to the jury. 


Where, in an action against the directors of a corporation, the plain- 
tiff's evidence tends to show that he had executed a mortgage on his 
property to the corporation and had repaid the greater part of the loan, 
and that thereafter the general manager of the corporation had informed 
him that it was necessary to refinance the loan and had induced him to 
execute another mortgage on the same property, but had failed to cancel 
the notes secured by the original mortgage, which the plaintiff was forced 
to pay, that the directors had left the corporate manageinent exclusively 
in the hands of its general manager and that like transactions had been 
made by the general manager continuously over a period of years: Held, 
while ordinarily the directors would not be charged with notice of single 
or disconnected acts of mismanagement, it was for the jury to find, under 
the evidence, whether the mismanagement or fraud of the zeneral manager 
had been so continuously and persistently practiced as to impute knowl- 
edge thereof to the directors and fix them with liability for the loss sus- 
tained by the plaintiff. 


Civin action, before Devin, J., at April Term, 1931, of ALAMANCE, 
This was a civil action instituted by the plaintiff against the directors 
of the Alamance Insurance and Real Estate Company, alleging that 
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said directors negligently failed to supervise the affairs of the corpora- 
tion or to examine the business transactions thereof, and “negligently 
and recklessly delegated the business and the whole management and 
eontrol of the affairs of said corporation to the said W. E. Sharpe, 
whose reckless extravagance and fraudulent schemes and devices : 
wrecked said institution, thereby causing loss and damage to the plain- 
tiff,”’ ete. 

The evidence disclosed that on 22 November, 1919, C. E. Sharpe and 
wife executed and delivered a deed of trust to the Alamance Insurance 
and Real Estate Company to secure sixteen bonds, aggregating $3,200, 
each bond being in the sum of $200.00. Said deed of trust was recorded 
28 November, 1919. Plaintiff offered testimony tending to show that 
C, E. Sharpe, plaintifi’s intestate, paid various sums of money to the 
Alamance Insurance and Real Estate Company from time to time until 
on or about 15 November, 1927, when the agents of the Alamance In- 
surance and Real Estate Company approached plaintiff’s intestate and 
his wife and requested aud urged them to execute a new deed of trust 
to J. Hf. Joyner, securing $1,900, representing at the time that said sum 
was the balance due on the original loan, and that the original bonds 
would be canceled aud returned to plaintiff’s intestate and his wife. 
After the Joyner deed of trust for $1,900 had been executed and de- 
livered, plaintiff’s intestate and his wife made frequent demand for the 
‘ancellation of the original bonds evidencing the $3,200 loan. Finally, 
after a long period of time, eleven of the original bonds, aggregating 
$2,200, were returned to plaintiffs, but in the meantime three of said 
original bonds had been sold to Mrs. J. I. Chandler and two to other 
customers. The holders of these bonds made demand upon plaintiff for 
the payment thereof, and Joyner, who holds the $1,900 issue of bonds, is 
also demanding payment. The plaintiff offered evidence tending to show 
that W. E. Sharpe was vice-president, director and general manager 
of the corporation, and that Kirk Holt, deceased, was president thereof. 

There was evidence of numerous transactions from 1919 to 1928, 
involying dupheate and triplicate issues of notes or bonds upon the 
same property, and these bonds were sold upon representation, by the 
officers of the Alamance Insurance and Real Estate Company, that such 
bonds were first mortgage bonds. 

The corporation was placed in the hands of a receiver by order of the 
United States District for the Middle District of North Carolina in 
December, 1928. 

The following issues were submitted to the jury: 

1. “Were the defendants guilty of gross negligence and mismanage- 
ment in the discharge of their duties as directors of the Alamance In- 
surance and Real Estate Company as alleged in the complaint?” 


302 IN THE SUPREME COURT. [202 


MINNIS wt. SHARPE, 


2. “If so, what damage is the plaintiff entitled to recover of de- 
fendants ?” 

The jury answered the first issue “Yes, as to all defendants,” and the 
second issue “$1,000.” 

From judgment upon the verdict the defendants appealed. 


Cooper A. Hall and Shuping & Hampton for plaintiff. 

W. G. Coulter, M. C. Terrell and Brooks, Parker, Smith & Wharton 
for certain defendants. 

H. J, Rhodes for 8S. G. Moore and C. V. Sharpe. 


Broepen, J. What duty does the law impose upon directors of a 
business corporation é 

This cause was considered by this Court upon a forraer appeal re- 
ported in 198 N. C., p. 864, 151 8. E., 735. The decision establishes the 
proposition that a cause of action was properly alleged against the 
directors of the company who were parties to the suit. 

There was much evidence introduced as to many transactions involving 
false representations and fraudulent devices in issuing Donds or notes 
purporting to be secured by first mortgage on real estate, extending over 
a period of several years. That is to say, a borrower would secure a loan 
of a certain sum of money and execute a deed of trust or mortgage upon 
his property. The notes evidencing the loan would be sald by the real 
estate company to various purchasers. The borrower would make pay- 
ments to the real estate company from time to time as required by the 
contract. Before the loan was fully discharged the real estate company 
would approach the borrower and represent to such borrower that it 
was necessary to refinance the loan, and the borrower would issue other 
notes and secure the same by a mortgage or deed of “rust upon his 
property, with the understanding and agreement that the former notes 
would be returned to him marked paid. The real estate company would 
sell the second issue of notes to various purchasers, omittiag and neglect- 
ing to pay off the balance due on the first loan, and thus there would 
be duplicate and sometimes triplicate issues of notes upon the same 
property. 

The plaintiffs contend that by virtue of the fact that this practice and 
custom had been in existence for many years, the defendants, as directors 
of the corporation, while not personally participating in such fraudulent 
schemes and practices, were nevertheless charged with constructive notice 
of the methods of doing business and the various misap*>ropriations of 
money. 
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Directors are not guarantors of the solvency of a corporation, nor 
are they insurers of the honesty and integrity of the officers and agents. 
Neither are they required to personally supervise all the details of busi- 
ness transactions. The general rule of lability imposed by law was thus 
expressed in S. v. Trust Co., 192 N. C., 246, 184 8. E., 656: “Directors 
and managing officers of a corporation are deemed by the law to be 
trustces, or guasi-trustees, in respect to the performance of their official 
duties incident to corporate management and are therefore liable for 
either wilful or negligent failure to perform their official duties.” . . . 
To the same tenor is the principle announced in Caldwell v. Bates, 
118 N. C., 323, 24 8. E., 481, where the Court declared “that the direc- 
tors are lable for gross neglect of their duties, and mismanagement— 
though not for errors of judgment made in good faith—as well as for 
fraud and deceit.” 

The trial judge expressed the measure of liability as follows: “It 
was the duty of the directors to exercise due care to prevent frauds and 
wrongs from being practiced upon those who dealt with the corporation 
in the ordinary course of its business. It was their duty to exercise a 
degree of care that a reasonably prudent man as the director of a cor- 
poration would have exercised under like or similar circumstances and 
charged with hke duty, the degree of care an ordinarily discreet business 
man would give to his own affairs. . . . The directors are liable 
if they suffer the corporate property to be lost by gross inattention to 
the duties of their trust and are not relieved of lability because they 
have no actual knowledge of wrong doing if that ignorance is the result 
of gross neghgence.” 

Ordinarily, of course, directors would not be charged with notice by 
virtue of desultory, occasional or disconnected acts of mismanagement 
or fraudulent transactions, but in cases where mismanagement and fraud 
has been persistently and continuously practiced for substantial periods 
of tiine a jury must determine whether the directors, in the exercise of 
that degree of care which the law imposes, should have known of such 
practices and that persons dealing with the corporation would be injured 
thereby. 

The Court is of the opinion that there was sufficient evidence to be 
submitted to the jury, and consequently the judgment must be affirmed. 

No error. 


304 IN THE SUPREME COURT. [202 


EDMONDSON t%. WOOTEN, 


HENRY EDMONDSON v. W. B. WOOTEN, ELBERT S. PEEL, TRUSTEE, ET AL, 
(Filed 24 February, 1932.) 


Bills and Notes G c—Evidence of payment to collecting agent held suf- 
ficient to be submitted to jury. 


Evidence that the maker of a note paid the amount thereof to the 
payee's agent, that the agent had possession of the note and delivered it 
to the maker marked paid, that the agent deposited the amount in a bank 
to the payee’s credit and sent the payee a deposit slip in accordance with 
his instructions, and that thereafter the bank of deposit became insolvent 
and the payee filed a claim for the amount against the receiver thereof, 
is held, sufficient to be submitted to the jury on the issue of payment to 
the duly authorized agent of the payee. 


AppreaL by defendant, W. B. Wooten, from Devin, J., at December 
Term, 1931, of Martin. No error. 

On 18 October, 1927, the plaintiff executed and delivered to the de- 
fendant, W. B. Wooten, four promissory notes, three for the sum of 
$1,000 each, due and payable on or before 1 January, 1929, 1930 and 
1931, respectively, and one for the sum of $500, due and payable on or 
before 1 January, 1932. These notes were secured by a deed of trust 
executed by plaintiff and his wife, by which they conveyed to the de- 
fendant, Elbert S. Peel, trustee, the land described therein. It was 
admitted that the notes due and payable on or before 1 January, 1929 
and 1981, have been paid and fully satisfied, and that the note for 
$500, was not due and payable at the commencement of this action. 

This action is to enjoin the sale of the land described in the deed of 
trust, on the allegation in the complaint that the note due and payable 
on or before 1 January, 1930, was paid by the plaintiff on 21 December, 
1929. This allegation is denied in the answer filed by the defendant, 
W. B. Wooten. 

The issue submitted to the jury was answered as follows: 

“Was the note due 1 January, 1930, paid to the duly authorized 
agent of the defendant, W. B. Wooten, as alleged in the complaint ? 
Answer: Yes.” 

From judgment enjoining the sale of the land desecrised in the deed 
of trust, the defendant, W. B. Wooten, appealed to the Supreme Court. 


Hugh G. Horton and J.C. Smith for plaintrff. 
H. D. Hardison and Jos. W. Batley for defendant. 


Per Crriam. There was evidence at the trial of this action tending 
to show that on 21 December, 1929, the plaintiff paid the amount of the 
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note due and payable on or before 1 January, 1930, to the authorized 
agent of the defendant, W. B. Wooten, and that said agent deposited 
said amount with the Bank of Oak City to the credit of the said de- 
fendant in accordance with his instructions. The note was in the posses- 
sion of the agent at the time payment was made to him by the plaintiff, 
and was delivered by him to the plaintiff, marked “paid and satisfied.” 
The agent sent to the defendant a deposit slip showing that the amount 
paid to him by the plaintiff had been deposited with the bank to the 
credit of defendant. The defendant has filed with the lhquidating agent 
of the Bank of Oak City, which was closed because of its insolvency, on 
23 December, 1929, his claim for the amount of the deposit. 

There was no error in the refusal of defendant’s motion for judgment 
as of nonsuit at the close of the evidence. 

We find no error in the trial. The evidence was submitted to the jury 
under instructions which are free from error. The verdict is supported 
by the evidence. The judgment is affirmed. 

No error. 


FRANK SMITH y. RALEIGH GRANITE COMPANY anpd R. G. LASSITHR 
AND COMPANY. 


(Filed 2 March, 1982.) 


1. Trial D a—On motion of nonsuit only evidence favorable to the 
plaintiff will be considered. 
Upon a motion as of nonsuit the evidence will be considered in the light 
most favorable to the plaintiff, and only evidence tending to support his 
cause of action will be considered. C. S8., 567. 


2. Master and Servant C b—Evidence of failure of one hiring State con- 
victs to provide reasonably safe place to work held sufficient. 


Where the plaintiff’s evidence tends to show that the defendant hired 
State convicts to work in his rock quarry and had control of the convicts 
to the extent of indicating the work to be done by them, that the plain- 
tiff, one of the convicts so hired out, was told by the defendant to shovel 
rock from a pile so that it could be taken out by a drag pan which was 
pulled backward and forward by a cable operated by a steam engine, 
that the cable was frayed and that the plaintiff had repeatedly told the 
engineer, the defendant’s alter ego, of its dangerous condition, that at the 
time of the injury the plaintiff was not actually under the control of the 
prison authorities, and that the plaintiff, in the performance of his duties, 
told the engineer to pull the drag pan forward, but the engineer pulled 
it back and that the plaintiff’s clothes caught in the frayed cable, causing 
the injury in suit, is Held, sufficient to be submitted to the jury on the 
issue of the defendant’s failure to exercise due care to provide the 
plaintiff a reasonably safe place to work. 
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8. Master and Servant C a—~Employer is ordinarily liable for negligence 
of alter ego. 
The duty of an employer to exercise due care to prov.de his employee 
a reasonably safe place to work and reasonably safe and suitable tools 
and appliances is absolute and may not be delegated to another so as to 
relieve the employer of liability, and the employer is ordinarily liable for 
the negligence of his alter ego which causes injury to an employee. 


4, Same—Although one hiring State convicts is not strictly an employer 
he owes certain duties to them arising from the relation. 


Although the relationship of master and servant does not exist in the 
striet sense of the term between State convicts and one hLiring their labor 
from the State, the one hiring such labor owes certai:n duties to the 
convicts incident to the relationship, and in this case the evidence of the 
failure of the one hiring such convicts to exercise due care to provide a 
reasonably safe place to work and the negligence of his alter ego causing 
injury to a prisoner was properly submitted to the jury. 


5. Master and Servant C e—In this case held: engineer was alter ego 
of employer and not fellow servant of employee. 

Under the facts and circumstances of this case an engineer in charge 
of a hoisting engine was an @lter ego of the defendant and the refusal 
of instructions requested by the defendant relating to the fellow-servant 
doctrine was not error. 


6. Evidence D h: Trial B f—Exception to corroborative testimony will 
not be sustained when no request that it be restricted is made, 


Where an emplovee has testified to the dangerous condition of a wire 
cable used in the performance of the work, an exception to the admission 
of the testimony of another witness as to the condition of the cable will 
not be sustained where the other witness properly identifies the cable in 
question and testifies that he saw it a week after the injury in suit, the 
evidence being competent as corroborative evidence at least, and there 
being no request that the testimony be restricted for that purpose. 

%. Trial E c—Charge in this case held sufficient when construed as 
a whole. 

Where, in an action by an employee for a negligent personal injury, 
the trial court has correctly charged the Jaw applicable to the facts on the 
issues of negligence, contributory negligence, and has fully charged the 
law relating to the question of proximate cause, the defendant's exception 
to the failure of the court to repeat in other parts of the charge the 
Jaw of proximate cause will not be held for error, the charge being correct 
when taken as a whole. 


AppreaAL by the defendant Raleigh Granite Company from -Woore. 
Special Judge, at September Term, 1931, of Pitt. No e:ror. 

This is an action for actionable negligence brought by plaintiff against 
the defendants. 

The contention of plaintiff was to the effect that he was a Negro 
and sent to the penitentiary for an attempt to kill. That the officials of 
the State prison of the State of North Carolina hired certain convicts to 
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work in the rock quarries of defendant, Raleigh Granite Company, 
including himself. The defendant Raleigh Granite Company admits that 
it had no control over plaintiff “other than to indicate the work which 
the plaintiff was to do.” That the Raleigh Granite Company failed 
in its duty to plaintiff in the exercise of reasonable or due care to provide 
for plaintiff a safe place to work and appliances safe and suitable for 
the work which he was instructed to do, and to keep same in safe condi- 
tion in the exercise of proper care and supervision. That the engineer 
of the hoisting engine, an alter ego, was negligent in the operation. 
That the failure of these duties were the proximate cause of the injury 
to plaintiff. 

The evidence on the part of plaintiff was to the effect that he was sent 
to the rock quarry belonging to defendant Raleigh Granite Company. 
He was put to work by the “boss” of defendant Granite Company, on 
top of a rock pile. He was given a shovel to push rock down from a 
rock pile so that a scoop or drag pan could remove it. The drag pan was 
pulled by a standard three-quarter wire rope, or cable, 6-ply, 19-strand. 
One pulled it backward and one pulled it forward, they ran through the 
pulley. The drag pan was pulled forward and backward by the man 
on the engine, the engineer. The drag pan weighed about 700 or 800 
pounds. 

The plaintiff worked at this place about two weeks before his injury. 
The plaintiff testified, in part, that the wire rope or cable “was ragged 
and old and had a whole lot of frazzles on the rope and looked hke it 


would break any time. Those frazzles were out of that wire. . . . I 
told the man pulling that wire that it had frazzles sticking up on it 
and was liable to break any time. . . . I told him about three times 


and he never did fix it. The same night I was hurt I told him. I told 
him before that. I told him the might before and he never did fix it 
and the next night I got caught in it. He or the company did not make 
any repair of the rope.” 

The night plaintiff was injured was dark and there was a drizzling 
rain, the hghts went out and when they came on “I couldn’t see like L 
ought to.” The injury happened between ten and eleven o’clock at night. 

Plaintiff further testified: ‘Il was pushing them rocks down with this 
shovel and while I was pushing them down I hollered to the man to go 
forward and instead of going forward he sent it back and that caught 
my hand and coat, and wound it around up in there and pulled it 
through the pulley. By reason of that I was injured. There wasn’t 
anything ailed me before that. It cut off my fingers. I told the man in 
charge of the engine to go ahead and instead of hauling the shovel 
forward he pulled it back. That flapped the wires against me. . . . 


308 IN THE SUPREME COURT. [202 
SMITH v. GRANITE Co, 


Nobody has ever given me any instructions but to push those rocks down. 
I did what he told me. I got hurt while doing what he told me. The 
lights went out just as I was pushing them on down.” 

Lewis Smith, uncle of plaintiff, testified, in part: “I asked him was 
he the boss man of that business and he told me yes, and I told him my 
sister’s son got hurt up there and I would like to see him and he told me 
he was gone to the hospital. I told him how did he get hurt. He told me 
he got hurt with that there machine up there on the rock pile. I went 
on around down there to look at it. It has been over three years ago. 
It was a week after he got hurt when I went up there. . . . That 
cable had a wheel where that cable went through the pole. The right- 
hand side of the cable had frazzles on it next to this pan. That right- 
hand side looked like it had frazzles on it. It looked like it was an old 
rope. . . . There was frazzles here about that long (indicating), 
looked like little bristles standing out. Looked hke they would tear, I 
don’t know about wrapping around. Those cable wires will catch you 
und bring you in if you have got on clothes.” 

The defendant, Raleigh Granite Company, denied any negligence and 
set up the plea of contributory negligence. There was evidence intro- 
duced by defendant to sustain its contentions. 

The defendant, Robert G. Lassiter and Company, in further answer 
“Denies that the plaintiff was employed by or working fo: this defendant 
under any cortract with the State Prison authorities, or otherwise, and 
denies that it owns or did own at the time of the alleged injury of which 
the plaintiff complains, any interest in the Rolesville Quarry mentioned 
and described in the complaint, and denies that the plaintiff was or has 
been engaged in any work of any kind under any arrangement with any- 
body for this defendant.” 

At the close of plaintiff’s evidence, Robert G. Lassiter and Company, 
made a motion for judgment as in case of nonsuit, which the court 
below granted. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Was the plaintiff injured by the negligence of the defendant (Ral- 
eigh Granite Company) as alleged in the complaint? Answer: Yes, 

2. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer? Answer: No. 

3. What damages, if any, is the plaintiff entitled to recover?) Answer: 
$1,125.” 

The court below rendered judgment on the verdict. The Raleigh 
Granite Company made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones will be consid- 
ered in the opinion. 
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Peter R. Hines and Julius Brown for plaintiff. 
Parham & Lassiter and Albion Dunn for defendant Raleigh Granite 
Company. 


Crarkson, J. The defendant, Raleigh Granite Company, in the court 
below, at the close of plaintiff’s evidence, and at the conclusion of all 
the evidence, made motions for judgment as in case of nonsuit. C. S., 
567. These motions were overruled and in this we can see no error. 

We think the evidence, taken in a light most favorable to plaintiff, 
sufficient in this case to have been submitted to the jury. We only con- 
sider the evidence of plaintiff. It was a question for the jury and not 
for us; nor do we find any error in the trial of the action in the court 
below. 

All the evidence was to the effect that the Raleigh Granite Company 
had coutrol of the plaintiff “to indicate the work which the plaintiff was 
to do,” and did so indicate the work at the place where the plaintiff was 
injured. At the time plaintiff was not actually under the control of 
the State Prison authorities. Jenkins v. Griffith, 189 N. C., 6383; Leeves 
vu. Construction Co., 194 N. C., 817. Under the facts and circumstances 
of this case the Raleigh Granite Company owed plaintiff a duty that is 
well settled in this jurisdiction. 

In Beck v. Tanning Co., 179 N. C., at p. 125, we find: “It is un- 
questionably the duty of the master to use proper care in providing a 
reasonably safe place where the servant may do his work, and reason- 
ably safe machinery, implements, and so forth, with which to do the 
work assigned to him (West v. Tanning Co., 154 N. C., 44), and this 
duty is a primary, and an absolute one, which he cannot delegate to 
another without, at the same time, incurring the risk of himself  be- 
coming lable for the neglect of his agent, so entrusted with the per- 
formance of this duty which belongs to the master, for in such a case, 
the negligence of the agent, or fellow-servant, if he 1s appointed to act 
for the master, is the latter’s neglect also,” citing numerous authorities. 
Beck v. Chair Co., 188 N. C., 748; Parker v. Mfg. Co., 189 N. C., 275; 
Thomas v. Lawrence, 189 N. C., 521. Liability frequently attaches 
when injury is caused by neghgence of alter ego, to aggrieved party. 
Howard v. Oil Co., 174 N. C., at p. 653. 

Speaking to the subject, we find in 21 Rh. C. L. “Prisons and Prison- 
ers,” part sec. 26, p. 1089-90, the following: “While, in a sense, the rela- 
tion of master and servant may be said to exist between a prisoner and 
the lessee of his labor, and some authorities so hold, the relation cannot 
be said to exist in the strict sense, because the service 1s not voluntary, 
or for hire or reward, and also because the control exercised by the con- 
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tractor over the convict 1s usually limited. Consequently it has been held 
that where the State, by officers of its own selection, retains the imme- 
diate and direct supervision and control of leased convicts, the hirer 
thereof is not liable to the prisoner for injuries due to negligent acts 
which he has no power to prevent. He is, however, held to a master’s 
liability to the convict in respect to those incidents of the employment 
over which he has the same measure of control that a master ordinarily 
has. Therefore, it is held that he is not relieved of the ordinary care 
towards convicts which he is required to exercise towards his employees, 
and he will be liable to them for failure to provide a safe place in which 
to work and for knowingly bringing vicious persous into contact with 
them. The contractor is also bound to see that the appliances with which 
the prisoner is working are reasonably safe. . . . But where the 
prisoner of his own volition chooses an unusually dangerous method of 
executing the contractor’s commands, he may be barred by contributory 
negligence.” See Holloway v. Moser, 193 N. C., 185. 

Under the facts and circumstances of this case, we do not think that 
the engineer of the hoisting engine was a fellow-servent of plaintiff, 
therefore the prayer for instruction by the Raleigh Granite Company 
to that effect cannot be sustained. Thompson v. OU Co., 177 N. C., at 
p. 282; Robinson v. Ivey, 1938 N. C., at p. 812; Pyatt v. Rh. R., 199 
N.C, at p. 404. 

The exceptions and assignments of error as to the testimony of plain- 
tiff’s uncle cannot be sustained. A week after plaintiff’s injury, he 
saw the place and the wire cable and described its condition at that 
time. This was a circumstance—some evidence. Then again, this may 
not be prejudicial, the evidence was to the effect that the engineer of 
the hoisting engine, an alter ego, who according to plaintiff’s evidence 
he “hollered to the man to go forward and instead of going forward 
he sent 1t back and that caught my hand and coat,” ete. 

In Blevins v. Cotton Mills, 150 N. C., at p. 498, we find the following: 
“It may be well to note that the doctrine we are now ciscussing refers 
to the objective conditions, where, from the facts and circumstances, it 
is reasonably probable that no change has occurred, and must not be 
confused with the position which obtains with us, that voluntary changes 
made-by an employer after an injury to an employee, and imputed to 
the employer’s negligence, are not, as a rule, relevant on the trial of an 
issue between them.” Almond v. Oceola Mills, Inc., ante, at p. 100; 
10 R. C. L, “Evidence,” sec. 112, p. 948. The evidence was undoubtedly 
competent to corroborate the plaintiff and no request was made that it 
be restricted. See latter part of Rule 21 of Practice in the Supreme 
Court, 200 N. C., at p. 827 and cases cited. 
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We think the special instructions asked for by defendant properly 
refused by the court below. It will be noted that the court below sub- 
mitted an issue of contributory negligence and charged the law on this 
aspect applicable to the facts. In the charge of the court below we find 
no error, taking the charge as a whole. The court below charged cor- 
rectly what was negligence, and further “that such negligent breach of 
duty was the proximate cause of the injury, the cause that produced the 
result in continuous sequence, and without which it would not have 
occurred, and one from which any man of ordinary prudence could have 
foreseen that such a result was probable under all the facts as they 
existed.” 

The defendants’ contentions that in other parts of the charge prox- 
imate cause is not repeated, we cannot say, 1f error, 1t was prejudicial. 
In the judgment of the court below, we find 

No error. 


COMMISSIONER OF BANKS ON RELATION oF CITIZENS BANK y. 
K. C. WHITE. 


(Filed 2 March, 1932.) 


1. Banks and Banking H e—Where execution of note is admitted the 
burden is on maker to prove matters in avoidance against receiver. 


The maker of a note to a bank, thereafter becoming insolvent, who 
admits his liability thereon has the burden of showing payment or of 
establishing a counterclaim or other matters in avoidance set up against 
the insolvent bank in an action brought by the Commissioner of Banks 
on the note. 


2. Same—In order for matter to be available as off-set against insolvent 
bank it must have existed in:favor of claimant at time of insolvency. 


The right to set off a claim against an insolvent bank against an amount 
due by the claimant to the bank is dependent on whether the bank was 
indebted to the claimant at the time of its receivership, and when the 
obligation of the bank was assigned to the claimant after the receiver- 
ship there is no mutuality of obligation that would permit the allowance 
by the receiver of the off-set, nor can the right of subrogation be suc- 
cessfully maintained when the indebtedness assigned, evidenced by the 
receiver’s certificate, arose after the date of the receivership. 


8. Same——Held: director indemnifying surety on county deposit was not 
entitled to off-set assignment of county funds against his note. 


A surety company issued to a county a bond indemnifying it against loss 
for deposits in a certain bank, and the surety company was likewise 
indemnified against loss by a bond of the directors of the bank. Later 
the bank became insolvent and went into a receiver’s hands. The surety 
company paid the county the amount of the bond, which covered a part 


312 IN THE SUPREME COURT. [ 202 


COMMISSIONER OF BANKS VU. WHITE. 


of the county deposits, and the county assigned to it the part of the 
deposit thus paid. The directors of the bank paid the surety company 
the amount of the bond on their contract to indemnify, and received 
an oussignment from the surety company, which they proved and re- 
ceived the receiver's certificate therefor, One of the indemnifying direc- 
tors owed the bank a note and sought to off-set this obligation with 
the receiver’s certificate issued to him: Held, at the time of the in- 
solvency of the bank there was no mutuality of indebtedness between 
the director and the bank, and the county would be entitled to pay- 
ment in full of the remainder of its deposit before its indemnitor or 
its assignee would be entitled to payment on the assigned claim, and a 
judgment allowing the director the off-set on the assigned claim was 
erroneous. 

4. Indemnity B b—Surety paying part of loss is not entitled to payment 
on assigned claim until person indemnified is fully paid. 


Where a surety company has paid the amount of a bonc. indemnifying a 
county against loss of deposits in a bank, and the bond covers a part of 
the amount of the county’s deposit, and the county assigns to the surety 
company the amount so paid: Held, in order for the surety company or 
its assignee to be entitled to payment on the assigned claim it must be 
shown that the county had received payment of the ful. amount of the 
balance of its deposit. 


AppeaL by plaintiff from Frizzelle, J., at September Term, 1931, of 
CHOWAN. 

The facts, as set out in the judgment, are as follows: 

1. The defendant, E. C. White, is indebted to the plair.tiff in the sum 
of $1,000, with interest from 30 April, 1931. 

2, The defendant, at the request and solicitation of the plaintiff, 
Citizens Bank, signed an indemnity bond on or about 19 March, 1930, 
in which the defendant, with 9 other directors of said bank, guaranteed 
to protect and save harmless the Bonding Company which had issued a 
depository bond td the county commissioners of Chowan County. 

3. The Citizens Bank closed its doors, on account of insolvency, on 
27 December, 1930, and soon thereafter the bonding company was com- 
pelled to pay to the county the sum of $10,000, on account of the deposi- 
tory bond issued by the said Maryland Casualty Company which had 
issued such bond, and soon thereafter the said Bonding Company called 
upon the directors, including this defendant, to make good to it under 
their indemnifying bond, and the said directors were compelled to pay 
on account of signing said bond for the benefit of said bank the said 
$10,000. 

4, At the time the said Citizens Bank closed its doors the county had 
on deposit to the credit of George Hoskins, treasurer of said county, 
the sum of $18,541.61. When the Bonding Company paid to the county 
its $10,000 the county assigned to the said Bonding Company $10,000 
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of its deposit in the said bank. When the directors, including this de- 
fendant, paid to the Bonding Company the $10,000 which they were 
required to pay under their indemnifying bond the said Bonding Com- 
pany then assigned to the said directors the said $10,000 assigned to it 
by said county. 

The liquidating agent of said Citizens Bank then assigned to each 
of the 9 paying directors one-ninth of the $10,000, to wit: $1,111.11, 
and this defendant is the owner of a certificate of proof of claim, No. 
172-B, issued to him by said hquidating agent in said amount of 
$1,111.11. 

The court further finds as a fact that at the time the said Citizens 
Bank closed its doors there was on deposit to the credit of George Hos- 
kins, Treasurer of Chowan County, the sum of $18,541.61, and for the 
receipt by the county commissioners on their demand of the $10,000 of 
said amount, the Maryland Casualty Company was hable to said com- 
missioners, and the ten directors, including this defendant, were, at that 
time, hable to the Bonding Company for the said amount, and the court, 
applying the broad principles of equity and justice to the facts in this 
particular case holds, as a matter of law, that the defendant is entitled 
to use his deposit of $1,111.11, as a set-off against plaintiff’s claim of 
$1,000. 

Upon these facts the court adjudged that the plaintiff recover of the 
defendant $1,000 with interest from 30 April, 1931, and that the de- 
fendant have the right of set-off against said judgment together with a 
claim against the bank or the liquidating agent thereof for the balance 
of his certificate or proof of claim. The plaintiff excepted and appealed. 


Attorney-General Brummitt, Assistant Altorney-General Seawell and 
W. OS. Privott for plaintiff. 
J. Fernando White for defendant. 


Apams, J. When the Citizens Bank closed its doors it held the defend- 
ant’s promissory note on which the remainder due was one thousand 
dollars. The defendant admits this indebtedness and therefore has the 
burden of showing payment or other matters in avoidance. Bank v. 
Wilson, 124 N. C., 561. He undertakes to avoid liability by proof of the 
alleged counterclaim set out in the statement of facts. We are unable 
to see how this defense can avail him. 

The county treasurer deposited in the bank $18,541.61; the Maryland 
Casualty Company issued its depository bond in the sum of $10,000 to 
indemnify the county; the defendant and other directors executed a 
bond to save the bonding company from loss. After the bank had failed 


3814 IN THE SUPREME COURT. [202 


COMMISSIONER OF BANKS VU, WHITE. 


the Casualty Company paid the county $10,000. It is said that the 
county then assigned to this company $10,000 of its deposit in the bank, 
that some of the directors re1mbursed the company, anc that the com- 
pany assigned to the directors “the $10,000 assigned to it by the county.” 
Afterwards, the liquidating agent of the bank issued to the nine paying 
directors certificates showing proof of their claims, each in the sum of 
$1,111.11. The defendant sets up his certificate against tae indebtedness 
of the bank. 

There are several barriers in his way. In the first plaze, his counter- 
claim did not exist at the time the bank failed. He then owed the bank 
$1,000 and the bank owed him nothing. Between them there was no 
mutuality of demand. 

On account of insolvency the bank went out of business on 27 Decem- 
ber, 1930. On that day was the defendant its creditor? In Davis v. 
Mfg. Co., 114 N. C., 321, 329, it is said that creditors of an insolvent 
bank are those to whom the bank is indebted at the time of its failure, 
and that if one who is then indebted to the bank afterwards takes the 
assignment of a claim against it he will not be allowed to use the as- 
signed claim as a set-off. The defendant derives his claim from the 
assignment of the bonding company. If the bonding company had 
presented its claim to the plaintiff it would not have been entitled to 
more than a pro rata part in the distribution of the bank’s assets. 
Brown v. Brittain, 84 N. C., 552. The defendant succeeds to no greater 
rights than his assignor had. The right of set-off against the commis- 
sioner of banks is to be governed by conditions existing at the time of 
insolvency; and as against the commissioner a debtor cannot set up a 
claim which is assigned to him after the bank becomes insolvent and the 
commissioner or a liquidating agent takes charge of its assets. Williams 
vu. Willtams, 192 N. C., 405. 

In the second place, there is no proof that the county’s claim has been 
fully paid. It is credited with the payment of $10,000 only. Until the 
whole amount 1s paid the county is entitled as against the bank to divi- 
dends on $18,541.61, the sum of its deposits. Brown v. Werchants’ Bank, 
79 N. C., 244; Winston v. Biggs, 117 N. C., 206; Bank uv. Flippen, 158 
N. C., 3384; AMelling Co. v. Stevenson Co., 161 N. C., 510. If the defend- 
ant’s counterclaim is allowed the dividends paid the county will be 
reduced pro tanto. 

It will be observed by applying this principle that the Maryland 
Casualty Company could not share in the assets of the bank until the 
amount due the county had been fully paid. In Jenkins v. National 
Surety Co., 277 U.S., 258, 72 L. Ed., 874, it is said: “If the principal 
is insolvent, any dividends paid the surety on its claim for indemnity 
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before the creditor’s whole claim has been satisfied would decrease the 
ereditor’s dividends by his proportionate share of the payments to the 
surety. They would also result in a species of double proof, detrimental 
to the principal’s other creditors, for the secured creditors would, under 
the apphcable ‘chancery rule,’ still be entitled to dividends on his entire 
original claim.’’ The opinion is in recognition of the doctrine that the 
surety may not claim subrogation against an insolvent debtor until the 
creditor 1s paid in full. 

The plaintiff is entitled to recover the amount due on his note without 
any set-off or counterclaim in favor of the defendant. 

Error. 


JAMES SLADE v. LIFE AND CASUALTY INSURANCE COMPANY 
OF TENNESSEE. 


(Filed 2 March, 1982.) 
Insurance D b—In this case held: beneficiary paying premiums did not 


have insurable interest in life of insured and could not recover. 


Except where there are ties of blood or marriage it must appear that a 
person would be damaged by the death of another in some way which 
can be measured by rule of law in order for him to have an insurable 
interest in the life of the other, and where the evidence discloses that the 
beneficiary in a policy of accident insurance applied for the policy and 
paid all premiums, that there was no contractual relationship between 
the beneficiary and the insured and that there were no ties of blood 
or marriage between them, the insurance contract is a mere wagering 
contract and is void at its inception, and a motion as of nonsuit should 
be granted in an action by the beneficiary thereon. 


APPEAL by defendant from MacRae, Special Judge, at October Term, 
1931, of Pasaqvotanx. Reversed. 

This is an action on a policy of insurance by which the defendant, in 
consideration of the payment of premiums as stipulated therein, prom- 
ised and agreed to pay to the plaintiff as the beneficiary named in said 
pohey, the sum of $1,000, at the death of Charlie Lee, the insured, pro- 
vided his death resulted from injuries caused “by his being struck by a 
vehicle which is being propelled by . . . gasoline . . . while 
insured is walking or standing on a public highway.” 

The policy was issued on 15 October, 1928. On 3 February, 1931, 
the insured, Charlie Lee, was struck and killed by a truck which was 
being propelled by gasoline. At said date, the policy was in full force 
and effect according to its terms. Proofs of the death of the insured, as 
required by the policy, were duly furnished to the defendant by the 
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plaintiff. The defendant denied lability on the policy, end declined to 
pay the amount thereof to the plaintiff. This action was begun on 17 
April, 1931. 

The defendant denied liability on the ground that the policy was 
void (1) for that its issuance was procured by false and fraudulent 
representations made by the plaintiff with respect to the relationship 
between himself and the insured, and (2) for that the plaintiff had no 
insurable interest in the life of Charlie Lee, the insured, at the time the 
policy was issued, and that plaintiff paid the first and all subsequent 
premiums on the policy. The defendant further denied liability on the 
ground that the policy contains a provision that it “does not cover a loss 
sustained by the insured while under the influence of alcoholie or intoxi- 
cating liquors, or while the insured is committing a violation of law,” 
and that at the time of his death the insured was under the influence of 
alcoholic or intoxicating liquor and was committing an act In violation 
of law, to wit, transporting intoxicating hquor, unlawfully in his posses- 
sion. 

The plaintiff, as a witness in his own behalf, testified: “I knew 
Charhe Lee, the insured in the policy sued on in this action. He was 
not related to me by blood or marriage. He had been living with me 
for about six months at the time the policy was issued. He continued to 
live with me for about a year and a half after the policy was issued. He 
was not living with me at the time of his death. His mother gave him to 
me. He was then about 13 years of age. His mother and her husband, 
the boy’s father, were living separate and apart from each other. He 
had left the State. From the time the boy came to live with me, I took 
eare of him, furnished his meals, furnished him a place to sleep, fur- 
nished his clothes, and bought his school books. He went to school while 
he was living with me, During that time, I provided him with all the 
necessaries of hfe, and with all the comforts that he had. I had charge 
and control of him. No one else exercised any control over him. He 
slept in a room adjoining mine. I own and conduct a eafé in Eliza- 
beth City, N.C. 

“At the time the policy sued on in this action was issued, I had several 
policies issued by the defendant. One day the agent of the defendant 
asked me if I had any one—a son or a daughter—on whom I could take 
out another policy. I told him that I had no lawful children but that I 
had an adopted son—a boy whom I was treating as a son, and who lived 
with me as a son. The boy was not there that day. The next day the 
agent came to see me. He asked the boy his age, and then wrote the 
policy. I paid the first and all subsequent premiums on the policy. I am 
the beneficiary named in the policy, and furnished to the defendant 
proofs of the death of Charlie Lee, the insured. 
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“The boy was not living with me at the time he was killed. He had 
left me about six months before his death. He got to stealing from me 
and L told him he had better go back to his people. I did not run him 
off, but he left. I told him to go back to his home. I went to his funeral, 
but did not stay until it was over. I went to Norfolk that day to see 
my father who was sick. After the boy went back to his people, he 
would come to my café, from time to time. I gave him food and money. 
He washed dishes, swept the floor, and did whatever I told him to do.” 

There was evidence tending to show that after the insured was struck 
and killed by the truck, a pint bottle containing whiskey was found in 
lis belt under his clothes. This bottle was taken from his person by an 
oficer. There was no evidence tending to show that he had drunk 
whiskey from the bottle, or that he was under the influence of alcoholic 
or intoxicating liquors at the time he was struck and killed by the truck. 

The mother of the insured is dead. His father had abandoned her and 
her children, prior to the issuance of the policy of insurance. His where- 
abouts are unknown. 

The issues submitted to the jury were answered as follows: 

“1. At the time of the issuance of the policy of insurance sued on, 
did the plaintiff, James Slade, have an insurable interest in the life of 
Charlie Lee? Answer: Yes. 

2. Did the insured, Charhe Lee, suffer loss of life by being struck by 
a vehicle which was being propelled by  . . . gasoline 
while insured was walking or standing on a publie highway, as alleged 
in the complaint? Answer: Yes. 

3. Was the said Charlie Lee at the said time under the influence of 
alcoholic or intoxicating liquors as alleged in the answer? Answer: No. 

4. Was the said Charlie Lee at said time committing some act in viola- 
tion of law as alleged in the answer? Answer: No. 

5. In what amount, if any, is defendant indebted to the plaintiff ? 
Answer: $1,000, with interest from 4 April, 1931, to date.” 

From judgment that plaintiff recover of the defendant the sum of 
$1,000, with interest from 4 April, 1931, and the costs of the action, 
the defendant appealed to the Supreme Court. 


Ehringhaus & Hall for plaintiff. 
McMullan & McMullan for defendant. 


Connor, J. In Hinton v. Insurance Co., 185 N. C., 314, 47 S. E., 
474, it is said: “Whatever conflict there may be, and it must be con- 
ceded that there is much, as to what constitutes an insurable interest in 
the life of a person, this Court has adopted a well-defined principle 
which meets with our approval. Burwell, J., in College v. Insurance Co., 
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113 N. C., 244, 18 S. E., 175, 22 L. R. A., 291, after naming several 
cases, says: ‘These instances and others that might be mentioned, seem 
to show that except in cases where there are ties of blood or marriage, 
the expectation of advantage from the continuance of the life of the 
insured, in order to be reasonable, as the law counts reasonableness, 
must be founded in the existence of some contract between the person 
whose life is insured and the beneficiary, the fulfillment of which the 
death will prevent. It must appear that by the death there may be 
damage which can be estimated by some rule of law for which loss or 
damage the insurance company has undertaken to inderanify the bene- 
ficiary under its policy. Where this contractual relation does not exist, 
and there are no ties of blood or marriage, an insurance policy becomes 
what the law denominates a wagering contract, and under its rules, 
made and enforced in the interest of the best public policy, all such 
contracts must be declared illegal and void, no matter what good object 
they have in view.” 

Applying this principle to the instant case, it is manifest, we think, 
that the policy of insurance sued on is a wagering contract, and for 
that reason no action thereon can be maintained in the courts of this 
State. 

The policy was issued on the application of the plaintiff, who is the 
beneficiary named therein. The plaintiff was not related by blood or 
marriage to the insured. There was no contractual relation between the 
plaintiff and the insured, by reason of which the plaintiff had any 
interest, pecuniary or otherwise, in the continuance of the life of the 
insured. The plaintiff paid the first and all subsequent premiums on the 
policy. 

The policy was void at its inception. There was error in the refusal 
of defendant’s motion at the close of all the evidence for judgment dis- 
missing the action as of nonsuit. For this reason the judgment is 


Reversed. 


BRUCE McKEEL y. JOS. R. LATHAM. 
(Filed 2 March, 1982.) 


Libel and Slander D c—In this case held: allegation of publication was 
insufficient to support action for libel. 


In order to constitute a publication such as will support an action for 
libel there must be a communication of the defamatory matter to some 
third person or persons, and where the complaint in an action for libel 
alleges that the defendant sent the plaintiff an open post card through the 
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mails containing libelous matter, without an allegation that such matter 
was read by some third person, the allegation of publication is insuflfi- 
cient, and the defendant’s demurrer should be sustained, with the right 
of the plaintiff to move to amend, C. S., 515, it not being presumed that 
the contents of the post card were necessarily communicated to the clerks 
through whose hands it passed, and presumptions of evidence not being 
available to supply defects of allegation. Although a general allegation 
of publication might have been sufficient under C. S., 542, its provisions 
cannot aid the plaintiff in this action in view of the specific allegations 
in the complaint. 


APPEAL by defendant from Sinclair, J., at September Term, 1931, of 
CRAVEN. 

Civil action to recover damages for an alleged libel. 

The complaint alleges: 

1. That on 3 January, 1931, the defendant did “wilfully and malici- 
ously compose, publish and utter by sending, directed to the plaintiff, 
an open post card through the United States mails,” which said post 
eard contained a false, slanderous and defamatory libel against the plain- 
tiff as follows: 


“Bruce McKeel, Clarks, N. C. 
Dear Bruce: 

“The only reason why I think you are lower than a thief is that the 
thief takes without promising anything. I heartily wish you personally 
all the hard luck possible for the coming year. I will try to remember 
to send you a card next year. Jos. R. Latham, M.D.” 


2. That said post card was received by plaintiff through the United 
States mail. 

3. That by reason of “the publication and utterance by the defendant 
by means of sending the false, slanderous, scandalous, malicious, defama- 
tory and libelous matter through the United States mails as aforesaid,” 
the plaintiff has been greatly damaged in his good name, credit and 
character, amongst his neighbors and other worthy citizens, to the 
amount of $15,000. 

From a judgment overruling a demurrer, interposed upon the ground 
that the complaint does not state facts sufficient to constitute a cause of 
action, the defendant appeals, assigning error. 


Ernest M. Green and D. L. Ward, Jr., for plaintiff. 
H. P. Whitehurst and Rk. EF. Whitehurst for defendant. 
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Stacy, C. J. Without regard to the character of the language used 
on the post eard in question, whether libelous or other, it would seem 
that the allegation of publication is not sufficient to state a cause of 
action. McIntosh N. C. Practice and Procedure, 362; .Annotation, 24 
Ay L, Re 2et. 

Under the general rule that a libel is published when, and only when, 
it is communicated to some third person, who understands it, it has 
been held in cases dealing with post cards sent through the mails, that, 
in order to constitute actionable publication, the post card must have 
been read or communicated to some person, other thar. plaintiff and 
defendant; and in so holding, the courts have not presumed, in the 
absence of allegation, that the contents of the post card are necessarily 
communicated to the clerk or clerks through whose hands it passes. 36 
C. J., 1228. In this connection, it is perhaps well to observe that pre- 
sumptions of evidence are not available to supply defects of allegation. 
Logan v. Hodges, 146 N. C., 38, 59 S. E., 349; Brown v. Lumber Co., 
167 N. C., 9, 82 S. E., 961; Simmons v. Morse, 51 N. C., 7; 36 C. J., 
1226. 

Nor is the deficiency in the pleading aided by C. S., 542 which pro- 
vides that in actions for hbel or slander it is sufficient to state generally 
that the alleged defamatory matter was published or spoken of and con- 
cerning the plaintiff. A general allegation of publication concerning the 
plaintiff might have been sufficient. Carson v. Mills, 69 N. C., 122; Watts 
v. Greenlee, 18 N. C., 115. But in the instant case the plaintiff alleges 
that the publication was by sending an uncovered post cerd through the 
United States mails, addressed to the plaintiff. It is not alleged that its 
contents were seen or read by anyone other than the plaintiff and the 
defendant. To constitute a publication, such as will give rise to a civil 
action, there must be a communication of the defamatory matter to some 
third person or persons. Hedgepeth v. Coleman, 183 N. C., 309, 111 
S. E., 517, 24 A. L. R., 232; Penry v. Dozier, 161 Ala., 292. This is so 
because the gravamen of the complaint is the alleged pecuniary injury 
or damage to the character or credit of the party defamed, and it is 
obylous that no such injury or damage can arise without publication. 
Freeman v. Dayton Scale Co., 159 Tenn., 418, 19 S. W. (2d), 255. 

To test the matter, let it be supposed that the plaintiff can show no 
more than he has alleged, to wit, that the post card in question was 
mailed by the defendant and received by the plaintiff. If no one else saw 
it or read it—and it is not so alleged—how has he been libeled? See 
Annotation, 24 A. L. R., 237. An allegation that others. had an oppor- 
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tunity to read a libelous writing is not equivalent to an allegation that 
it was read by them. 36 C. J., 1226. 

For the defect, as indicated, the complaint should have been held bad 
as against the demurrer, with the right to move to amend as provided 
by C.8., 515. Morris v. Cleve, 197 N. C., 258, 148 S. E., 253. 

Reversed. 


WILLIAM MORECOCK vy. GURNEY P. HOOD, CoMMISSIONER or BANKS, AS 
LIQUIDATING AGENT OF THE FARMERS AND MERCHANTS BANK. 


(Filed 2 March, 1982.) 


1. Banks and Banking H d—Depositor presenting check over counter 
and obtaining draft on another bank is not entitled to a preference. 
The order of preference in the distribution of an insolvent bank’s 
assets is prescribed by statute, sec. 218(c), subsec. 14, N. C. Code of 
1931, and where a depositor presents his check for payment over the 
counter of a bank which charges his account with the amount thereof 
and gives him a draft drawn on another bank which he deposits in a 
third bank, and the draft is returned unpaid: Held, upon the insolvency 
of the bank drawing the draft the depositor is not entitled to a prefer- 
ence in its assets, the transaction not coming within the provisions of the 
statute for a preference when a bank receives a check by ‘‘mail, express 
or otherwise . . . with request that remittance be made therefor,” 
the words ‘or otherwise” being construed in connection with the other 
parts of the statute meaning any mode of transportation analogous to 
those specified in the statute, requiring “remitting” or ‘‘sending”’ the 
money to the payee of the check. 
2. Statutes B a-—General words following particular words in a statute 
will ordinarily be confined to acts or things of same kind. 


Where particular words in a statute are followed by general words 
the latter will be confined, ordinarily, to acts and things of the same 
kind, under the rule that the meaning of doubtful words may be ascer- 
tained by reference to the meaning of words with which it is associated. 


AppeaL by defendants from Moore, Special Judge, at October Term, 
1931, of Harirax. Reversed. 

The plaintiff alleges that on 6 January, 1931, he had on deposit to his 
credit in the Farmers and Merchants Bank, of Littleton, $5,340.38 and 
that he presented his check to the bank for this amount; that in exchange 
for his check the plaintiff gave him its draft on the Wachovia Bank and 
Trust Company, of Raleigh, for the face of his check, charging his 
account with this sum; that the plaintiff immediately deposited the draft 
given him in the Bank of Halifax, which forwarded the draft to the 
Wachovia Bank and Trust Company, of Raleigh, for payment and that 
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payment was refused; that the plaintiff duly filed his claim with the 
liquidating agent of the bank and is entitled to a lien on the assets for 
the reason that his claim is preferred to the claims of all unsecured 
creditors and claimants of the bank. 

The defendant, Commissioner of Banks, filed a demurrer to the com- 
plaint on the ground that it does not state facts sufficient to constitute 
a cause of action for a preference and lien on the assets of the bank 
in the hands of defendants. The demurrer was overruled, the court being 
of opinion that the plaintiff is entitled to the lien claimed. The defend- 
ants excepted and appealed. 


George C. Green for plaintiff. 
John M. Picot for defendants. 


ApAaMs, J. The order of preference in the distribution of the assets of 
an insolvent bank is prescribed in section 218(c), subsection 14, of the 
North Carolina Code of 1931. Preference is allowed, so far as pertinent 
here, on a certified check and a cashier’s check in the hands of a third 
party as a holder for value, and on amounts due on collections made and 
not remitted or for which final actual payment has not been made by the 
bank. Subsection 14 contains this proviso: “Provided, that when any 
bank, or any officer, clerk, or agent thereof, receives by riail, express, or 
otherwise, a check, bill of exchange, order to remit, note, or draft for 
collection, with request that remittance be made therefor, the charging 
of such item to the account of the drawer, acceptor, indorser, or maker 
thereof, or collecting any such item from any bank or other party, and 
failing to remit therefor, or the nonpayment of a check sent in payment 
therefor, shall create a lien in favor of the owner of st.ch item on the 
assets of such bank making the collection, and shall attach from the 
date of the charge, entry or collection of any such funds.” 

The draft on the Wachovia Bank and Trust Company was neither a 
certified check nor a cashier’s check in the hands of a third party as a 
holder for value. It did not represent an amount due on unremitted col- 
lections. The appellee appeals to the proviso for confirmation of his 
argument that when a bank receives a check for collection “by mail, 
express, or otherwise” with request that remittance be made therefor, 
the charging of such item to the account of the drawer and the non- 
payment of a check sent therefor creates a hen in favor of the owner of 
the item on the assets of the bank, and that the word “otherwise” implies 
presentation over the counter within the meaning of the clause, “When 
any bank, or any officer, clerk, or agent thereof receives by mail, express, 
or otherwise,” ete. 
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There is no allegation in the complaint that the Farmers and Mer- 
ehants Bank received the plaintiff’s check by mail, express, or any 
analogous mode of transmission. The plaintiff “presented his check” 
to the bank, and thereupon, with or without his request, the bank in 
exchange for the check gave the plaintiff a draft on its correspondent in 
Raleigh. The plaintiff immediately deposited the draft in the Bank of 
Halifax. The transaction he had with the Farmers and Merchants Bank 
was entirely personal. 

Lhe proviso apphes to the receipt by any bank of a check, ete., with 
request that remitfance, not manual delivery, be made therefor. One of 
the conditions imposing lability is a failure to remit, or “the nonpay- 
ment of a cheek sent in payment therefor.’ The language excludes the 
idea of a direct communication when the depositor goes to the bank and 
personally presents his check for payment. 

In his work on Legal Maxims, Brodm says: “It is a rule laid down 
by Lord Bacon, that . . . the coupling of words together shows 
that they are to be understood in the same sense. And, where the mean- 
ing of any particular word is doubtful or obscure, or where the particu- 
lar expression when taken singly is inoperative, the intention of the 
party who has made use of it may frequently be ascertained and carried 
into effect by looking at the adjoining words, or at expressions occurring 
in other parts of the same instrument, for . . . words which are 
ineffective when taken singly operate when taken conjointly.” The 
maxim is, noscitur a socis: the meaning of a doubtful word may be 
ascertained by reference to the meaning of words with which it is 
associated. As pointed out in S. v. Craig, 176 N. C., 740, 744, it is a 
recognized principle of statutory construction that when particular and 
specific words or acts, the subject of a statute, are followed by general 
words, the latter must as a rule be confined to acts and things of the 
same kind. The word ‘otherwise’ was not intended to embrace every 
means by which a bank may receive a check, but only such as implies the 
necessity of “remitting” or “sending” the money to the drawer of the 
check. Under the appellee’s construction it is conceivable that depositors 
having immediate access to an insolvent bank, instead of demanding 
cash which would not be paid, could call for a draft on a correspondent 
bank and upon its return unsatisfied could acquire a preference on the 
assets. To the remaining stockholders such a course would be disastrous. 
Judgment 

Reversed. 
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R. E, TAYLOR, W. A. EVERETT, Jz., MARY LOUISE EVERETT, ano WIL- 
LIAM C. TAYLOR, By His Next FRIEND, J. SAM GETSINGER, v. 
ROBERT L. COBURN, ADMINISTRATOR OF MAC G. TAYLOR, DECEASED, 
AND CHLOE TAYLOR, Wipow, 


(Filed 2 March, 1982.) 


1. Gifts A a—Choses in action may be subjects of valid gifts where 
sufficient delivery to donee is made. 


Choses in action may now be the subjects of valid gifts and their 
delivery by the donor is sufficient if the donor’s surrender of the property 
is complete and his dominion and control of it relinquished, but delivery 
may be actual, constructive, or symbolic, and no absolute rule as to the 
sufiiciency of delivery, applicable to all cases, may be laid down. 

2. Same—Insurance policy may be given away by parol, and its actual 
delivery to donee is not indispensable to the gift. 


Where an administrator of a deceased is sued for the amount of an 
insurance policy paid into his hands by the insurer, the 9.laintiffs claim- 
ing that the policy had been given them by the deceased with instructions 
to pay the premiums thereon as they matured which they had done, and 
it appears that the deceased had deposited the policy with the insurer to 
secure money borrowed thereon: Held, the administrator’s motion as of 
nonsuit was properly refused, since an insurance policy may be given away 
by parol and its actual delivery is not indispensable to tie gift, and the 
provisions of the policy relative to assignment are for the benefit of the 
insurer whose rights are not involved, the amount of the policy having 
been already paid, and the court properly submitted the question of the 
sufficiency of the delivery to the jury under instructions which are free 
from error. 


AppraL by defendants from Barnhill, J., at November Term, 1931, of 
Martin. 

The Union Central Life Insurance Company of Cincinnati issued 
two life insurance policies to Mae G. Taylor, each in the sum of $1,000, 
in both of which Bettie Taylor, his wife, was named as beneficiary. The 
policies were numbered respectively 242203, and 495306. The beneficiary, 
Bettie Taylor, died in August, 1918, and in December, 1919, Mae G. 
Taylor intermarried with the defendant, Chloe Taylor. -\fter the latter 
marriage Taylor made Chloe Taylor the beneficiary in policy 495306. 
In the other policy no change of beneficiary was made except as affected 
by the terms of the policy. 

Taylor borrowed from the Union Central Life Insurance Company of 
Cincinnati the sum of $280 and deposited with the company the policy 
numbered 242203 as security for its payment. 

After the death of Mac G. Taylor the insurance company paid to his 
administrator the sum of $1,256.38 on account of policy 242203 and the 
money is now on deposit for disbursement according to law. 
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The plaintiffs brought suit against the defendants for the recovery of 
the amount paid on the policy alleging that Mac G. Taylor during his 
lifetime gave them the policy in question and instructed them to keep 
the premiums paid as they matured. They allege that in obedience to the 
instructions of the insured they, with the assistance of the defendant 
Chloe Taylor, paid the premiums and that the plaintiffs other than 
W. A. Everett, Jr., are entitled as against the administrator of Mac G. 
Taylor to the amount paid on such policy. On the pleadings filed and 
the evidence introduced the jury returned the following verdict: 

1. Did Mae G. Taylor, deceased, give and assign policy of insurance 
on his hfe with the Union Central Life Insurance Company No, 242203 
to the plaintiffs, other than W. A. Everett, on condition that the plain- 
tiffs pay the accruing installments thereon? Answer: Yes, 

2, If so, did the plaintiffs, other than W. A. Everett, in comphance 
with said gift thereafter pay or procure to be paid said accruing in- 
stallments? Answer: Yes. 

3. Is the defendant, Chloe Taylor, now estopped to assert any interest 
in said pohey as the distributee of the estate of Mac G. Taylor, de- 
ceased? Answer: Yes (by consent). 

It was thereupon adjudged that the plaintiffs, other than W. <A. 
Everett, Jr., recover of the defendant Robert L. Coburn, administrator, 
the sum of $1,256.38 with interest from 23 November, 1931, and the 
cost of the action. The defendants excepted and appealed. 


Elbert S. Peele and Coburn & Coburn for appellants, 
A. Rh. Dunning for appellees, 


Apams, J. The defendants have abandoned all assignments of error 
except that of the court’s refusal to dismiss the action. The motion is 
founded on the theory that a person whose life is insured cannot make a 
voluntary gift of a policy without delivering the policy or reducing the 
transaction to writing or conforming to the stipulations contained in 
the policy. 

It was stipulated that if the pohey should be assigned or given as 
security a duplicate of the assignment should be filed at once with the 
company and that due proof of interest should be produced when the 
policy became payable. The evident object of these provisions was the 
protection of the company; but as the policy has been paid and the 
company relieved of liability the controverted point is whether the plain- 
tiffs or the administrator is entitled to the fund. The contest between 
these parties raises the two questions whether a policy of insurance can 
be given away by parol and whether its actual delivery to the donee is 
indispensable to the gift. 
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By the early common law gifts of choses in action were not permitted, 
the theory being that they were not susceptible of delivery; but the rule 
is now established that choses in action may be the subject of a valid 
gift. Accordingly it is generally held that a gift of an insurance policy 
may be made by delivery without a written assignment. Because delivery 
of an article may be actual, constructive, or symbolic, nc absolute rule, 
applicable to all cases, can be laid down. It is a settled principle, 
however, that the donor’s surrender of the property must be complete 
and his dominion and control of it must be relinquished. The principle 
was clearly stated in the instructions given the jury and has the general 
support of the authorities. 28 C. J., 645, sec. 39, 657, sec. 60; 12 
R. C. L., 935, sec. 12, 948, see. 20; Opitz v. Karel, 99 A. S. R., 1004 and 
62 L. R. A., 982; Gledhill v. McCoombs, Ann. Cas., 1914D, 294 and 
annotation; Wilson +. Featherston, 122 N. C., 747; Parker v, Mott, 181 
Ne Ci AS: 

No error, 


C. A. GOSNEY, TrUSTEE, vy. KE. H. MCCULLERS ET AL, 
(Filed 2 March, 1982.) 


Deeds and Conveyances B b—Unregistered deed, good as between the 
parties, is valid as against creditors of heir at law of the grantor. 
Onlv creditors of the donor, bargainor, or lessor, and purchasers for 
value are protected against an unregistered deed, contract to convey, or 
lease of Jand for more than three years, C. S., 3809, and such protection 
does not extend to the creditors of an heir at law of a grantor in a 
deed which has not been registered, the heirs at law of a deceased taking 
only the undevised inheritance of which the ancestor was seized at the 
time of his death, C. 8., 1654. 


Apprkan by plaintiff from Shaw, Emergency Judge, at November 
Special Term, 1931, of Jounston, 

Civil action to determine plaintiff's alleged right to sell an undivided 
one-third interest in a tract of land in the possession of defendants, 

The facts are these: 

1. On 5 December, 1910, Ashley Horne and wife, for a valuable con- 
sideration, executed a deed, with full covenants of warranty, conveying 
a house and lot in the town of Clayton to E. H. McCullers and wife, 
Nellie Horne McCullers, for life, remainder to their daughter, Melba 
McCullers, in fee. 

2, The grantees immediately took possession of said house and lot 
and have continuously occupied the same as owners thereof, though their 
deed was not registered until 17 August, 1929. 
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3. In the meantime, on 22 October, 1913, Ashley Horne died intestate 
leaving him surviving his widow and three children, Chas. W. Horne, 
Nellie Horne McCullers and Swannanoa Horne Priddy, as his only 
heirs at law. 

4, None of the heirs of Ashley Horne has made any claim to the 
house and lot in question, nor is any now claiming an interest therein, 
but all have recognized the defendants as the true owners thereof. 

5. On 31 May, 1927, Chas. W. Horne, was adjudged a bankrupt by the 
District Court of the United States, and the plaintiff duly appointed 
trustee of his estate. 

6. The plaintiff, as such trustee, brings this action alleging that, under 
the bankruptcy act, he is deemed to be vested with all the rights, 
remedies and powers of a creditor of Chas. W. Horne (Lynch v. John- 
son, 171 N. C., 611, 89 S. E., 61; Hinton v. Wilkams, 170 N. C., 115, 
86S. E., 994), and that in the exercise of said rights he is entitled to 
sell an undivided one-third interest in the locus in quo. 

From a judgment for the defendants, rendered on the above facts 
agreed, the plaintiff appeals, assigning error. 


Parker & Lee for plaintiff. 
Vo counsel appearing for defendants, 


Stacy, C. J. Is an unregistered deed, admittedly good as between the 
parties, valid as against the trustee in bankruptcy of an heir of the 
grantor? We think it is. 

An heir takes only the undevised inheritance of which the ancestor 
was seized at the time of his death. C. S., 1654. And by the express 
terms of the Connor Act, chapter 147, Laws of 1885, now C. S., 3309, 
only creditors of the donor, bargainor, or lessor, and purchasers for 
value, are protected against an unregistered conveyance of land, con- 
tract to convey, or lease of land for more than three years. Eaton v. 
Doub, 190 N. C., 14, 128 S. E., 494; Spence v. Pottery Co., 185 N. C., 
218, 117 8. E., 32; Larris v. Lumber Co., 147 N. C., 681, 61 8. E., 604. 

Conveyances of land, contracts to convey, and leases of land for more 
than three years, are declared invalid to pass any property as against 
creditors of the donor, bargainor or lessor, and purchasers for a valuable 
consideration, “but from the registration thereof within the county where 
the land hes”; and as to these creditors and purchasers for value, such 
conveyances, contracts to convey and leases are to take effect only from 
and after registration, just as if they had been executed at the time of, 
and not before, their registration. Robinson v. Willoughby, 70 N. C., 
358, 
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The decision in Bell +. Couch, 182 N. C., 346, 48 S. E., 911, and 
Cowen v. Withrow, 109 N. C., 636, 18 S. E., 1022, on rehearing 112 
N. C., 7386, 17 S. E., 575, cited and relied upon by plaintiff, are distin- 
guishable from our present holding, in that, in the cited czses, the rights 
of purchasers for value claiming under deeds of prior registration, and 
not those of creditors or the trustee in bankruptey of an heir of the 
grantor, as here, were presented for determination. 

Affirmed, 


W. M. JONES vy. STANDARD OIL COMPANY OF NEW JICRSEY, 
INCORPORATED, AND W. J. WALLACE. 


(Filed 2 March, 1932.) 


1. Courts B b—Court has inherent power to pass upon question of its 
jurisdiction. 

Where an action for a negligent personal injury is brought in a general 
county court, and the defendants file a plea in abatement on the ground 
that the statute giving the general county court jurisdiction of this class 
of actions was unconstitutional and that the court was without jurisdic- 
tion of the particular action alleged: Held, the county court may deter- 
mine the question of its jurisdiction in its inherent powers. 


2. Courts B a—Legislature may create courts inferior to Superior Court 
if provision is made for appeal to the Superior Court. 

The Superior Court is a court established by the Constitution, Art. IV. 
sec, 2. and while the General Assembly has no power to destroy or limit its 
constitutional jurisdiction, it may, under the provisions of the Constitu- 
tion, create county courts of concurrent or partly concurrent jurisdiction 
if provision is made for appeal to the Superior Court, subject to review 
by the Supreme Court upon further appeal, there being 10 conflict with 
other provisions of the Constitution, Art. TV. see, 12. and in this action 
for a negligent personal injury brought in a general county court the 
constitutionality of the statute, conferring jurisdiction of this class of 
actions upon it with provision for appeal to the Superior Court, is up- 
held. and the defendants’ plea in abatement on the ground that the 
court did not have jurisdiction was properly overruled. Chap, 27, N. C. 
Code of 1981. 


3. Abatement and Revival A b——-Constitutionality of statute conferring 

jurisidiction on court held properly raised by plea in abatement. 
Where an action for a negligent personal injury is brought in a general 
eounty court and the defendants file a plea in abatement on the ground 
that the statute conferring jurisdiction of this class of cases on the court 
wus unconstitutional and that the court was without jurisdiction of the 
particular action alleged: Held, the plea in abatement properly raised 
the question of the constitutionality of the statute and the jurisdiction 
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of the general county court, but upon the overruling of the plea and 
appeal to the Superior Court it was not error for the Superior Court to 
allow the defendants time to file answer, 

STacy, C, J., dissenting. 


BrROGDEN, J., concurs in the dissenting opinion. 


AppEAL by plaintiff and by defendants from Stack, J., at July Term, 
1931, of Buncombe, Affirmed on plaintifl’s appeal. Modified and affirmed 
on defendants’ appeal. 

The plaintiff brought suit against the defendants in the General 
County Court of Buncombe County to recover damages for personal 
injury alleged to have been caused by the negligent acts of the defend- 
ants, which are specifically set forth in the complaint. The defendants 
filed a demurrer on the ground that the General County Court has no 
jurisdiction of the action for the reason that the publ statutes under 
which the court purported to exercise jurisdiction conflict with the 
Constitution of North Carolina and are therefore void. Thereafter, in 
deference to the decision in Hilis vy. Perley, 200 N. C., 403, a consent 
order was entered disallowing the demurrer. The defendants then filed 
a verified answer in bar and abatement of the plaintiff’s action. The 
plaintiff prayed judgment on the pleadings, saying that his demand 
was in effect a demurrer to the defendants’ pleas and an admission of 
the facts therein stated. The General County Court gave judgment over- 
ruling the answer and plea in abatement and adjudging: 

1. That the defendants are in default and that the plaintiff is entitled 
to judgment by default and inquiry. 

2. That the plaintiff have and recover of the defendants such amount 
of damages as upon proper inquiry may be found by a jury. 

3. That this cause be and the same is hereby continued to the July 
Term, 1931, for trial of the issue as to the amount of damages sustained 
by the plaintiff. 

The defendants excepted and appealed to the Superior Court and 
Judge Stack rendered the following judgment: 

“The court is of the opinion, and so holds, that the question of juris- 
diction of the county court cannot be raised by the defendants in this 
action in the manner attempted before the county court and upon the 
appeal to this court; but if the jurisdiction ean be thus raised in this 
cause, this court is of the opinion, and so holds, that the county court 
has jurisdiction to hear and try the case. 

“This court is further of the opinion that the defendants in good faith 
challenged the jurisdiction of the county court by the answer filed, and 
that when said court overruled the pleas contained in said answer it 
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should have allowed the defendants to file an answer upon the merits 
and not render a judgment by default and inquiry. 

“Wherefore, it is considered and adjudged, upon this appeal, that 
the judgment by default and inquiry rendered by the county court be, 
and the same is, hereby reversed and overruled and the defendants are 
allowed twenty days from this date, to wit: 25 July, 1931, to file an 
answer to the allegations in the complaint of the plaintiff. The cause 
is remanded to the county court, there to proceed according to the ruling 
of this court and the Code of Civil Procedure.” 

From this judgment both parties appealed upon assigned error. 


Vonno L. Gudger, Geo. O. Perkins and J. Will Pless for plaintiff. 
Lee & Lee and Carter & Carter for defendants. 


Apams, J. In the exercise of its legislative power the General .As- 
sembly has made provision for the establishment and organization of 
general county courts. N. C. Code of 1931, ch. 27, subch. 5, secs. 
1608(f)-1608(dd). By the act of 1929 these statutes were made appli- 
cable to Buncombe County. Pub. Laws 1929, ch. 159. Section 1608(4£) 1 
provides that if in their opinion the public interest will best be pro- 
moted thereby, the commissioners of any county may establish a general 
county court by resolution reciting the reasons for their action together 
with the opinion that the call of an election 1s not necessary. The right 
of appeal is preserved. Section 1608(cc). 

Pursuant to authority thus conferred the board of commissioners 
of Buncombe County on 30 September, 1929, formally established a 
general county court, appointed a judge and a prosecuting officer, pre- 
scribed their terms of office, and fixed their respective salaries, which 
were to be payable monthly. 

On 24 October, 1930, the plaintiff instituted the present action to 
recover damages for personal injury suffered through the alleged negli- 
gence of the defendants. After their demurrer was overruled the defend- 
ants filed a plea purporting to be in bar and in abatement of the action. 
The asserted ground is the want of jurisdiction; and in sv.pport of their 
plea the defendants assail certain statutes purporting to authorize the 
creation of the court which, they say, are in conflict with the Constitu- 
tion. They specifically impeach the validity of the following sections: 
1608(¢), which provides that if the public interest calls for such action 
the county commissioners may appoint the judge and prescribe his term 
of office; section 1608(u) which permits, if it does not presume, the 
waiver of a trial by jury; section 1608(f)2, which invests the board 
with power to abolish the court; section 1608(t), which assimilates 
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process, pleadings, and rules of procedure to the practice in the Superior 
Court; and section 1608(n), which confers upon the gencral county 
court jurisdiction concurrent with the Superior Court in all actions 
founded ou contract, in all actions not founded on contract, in all ac- 
tions to try title to land and to prevent trespass and restrain waste, and 
to issue restraining orders and injunctions in all actions pending im the 
county court. 

Before entering upou an examination of the objections interposed to 
the constitutionality of the several statutes under which the court in 
question was created, we may take notice of the preliminary proposition 
urged by the plaintiff and sustained in the judgment: that is, that the 
jurisdiction exercised by the county court cannot be questioned in this 
proceeding. The defendants say their plea is not an attack upon the 
constitutionality of the county court in fofo or a denial of its mght to 
perform legitimate functions; that the power of the Legislature to 
authorize the creation of a county court with capacity to exercise in- 
ferior eriminal and civil jurisdiction is admitted, provided the jurisdic- 
tion is in accord with the fundamental law. The plea is intended to raise 
only one question: whether the county court has jurisdiction of the 
cause of action set forth in the complaint. The jurisdiction of a court 
is generally prescribed and defined, and as a rule every court has the 
inherent power to determine whether it has jurisdiction of a pending 
action. A justice of the peace, for example, may adjudge whether a 
cause of action is within or beyond his jurisdiction. So it is with the 
Superior Court, and indeed with all other courts. On this point the 
citation of authority 1s not necessary. It is no less manifest that in 
such instances the decision of the lower court is subject to review on 
appeal. Hence we need consume no time in comparing or distinguishing 
S. v. Shuford, 128 N. C., 588, Chemical Co. v. Turner, 190 N. C., 471, 
and analogous cases, which were cited in the briefs or in the oral argu- 
ment; and as the statutes under which the court was established are 
neither local, private, nor special we need only remark that its creation 
is not within the inhibition of the twenty-ninth section of article two. 
The single question raised by the appellants directs attention to the 
allotment and distribution of that portion of the power and jurisdiction 
of the judicial department which does not pertain to the Supreme Court. 

In the Constitution of 1868, Art. IV, see. 4, 1t was provided that 
the judicial power of the State should be vested in a court for the trial 
of impeachments, a Supreme Court, Superior Courts, courts of justices 
of the peace, and special courts; and in section 19 that the General 
Assembly should provide for the establishment of special courts for the 
trial of misdemeanors in cities and towns, These were the only special 
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courts. S. v. Pender, 66 N. C., 314. Article IV, sec. 15, provided that 
the Superior Court should have exclusive original jurisdiction of all 
civil actions, whereof exclusive original jurisdiction was not given to 
some other courts and of all criminal actions in which the punishment 
did not exceed a fine of fifty dollars or imprisonment for one month. 
The Convention of 1875 in amending the Constitution retained section 
19, which is now Art. IV, see. 14, but substituted the following for the 
fourth and fifteenth sections: 

“The judicial power of the State shall be vested in a court for the 
trial of impeachments, a Supreme Court, Superior Courts, courts of 
justices of the peace, and such other courts inferior to the Supreme 
Court as may be established by law.” <Art. IV, see. 2. 

“The General Assembly shall have no power to deprive the judicial 
department of any power or jurisdiction which rightfully pertains to 
it as a codrdinate department of the government; but the General .\s- 
sembly shall allot and distribute that portion of this power and juris- 
diction which does not pertain to the Supreme Court among the other 
courts preseribed in this Constitution or which may be established by 
law, in such manner as it may deem best; provide also a proper system 
of appeals; and regulate by law, when necessary, the methods of pro- 
ceeding, in the exercise of their powers, of all the courts below the 
Supreme Court, so far as the same may be done without conflict with 
other provisions of this Constitution.” Art. TV, see. 12. 

To what extent is the General Assembly empowered to allot and dis- 
tribute that portion of this power and jurisdiction which does not per- 
tain to the Supreme Court to the other courts prescribed in the Con- 
stitution or established by law? This is the controlling and decisive 
question. 

The Superior Court 1s a constitutional court; it cannot be abolished; 
its inherent powers cannot be destroyed. Wott v. Commissioners, 126 
N. C., 866; 8. v. Baskerville, 141 N. C., 811. The General Assembly 
cannot displace it from its position in the judicial system or establish 
another court of equal jurisdiction upon a plan different from that pro- 
vided by the Constitution. Rhyne ve. Lipscombe, 122 N. C., 650; Tate vr. 
Commissioners, ibid., 661. But an allotment or division of jurisdiction 
is within the contemplation of Article IV, sec. 12. The Legislature may 
therefore allot to inferior courts a portion of the jurisdiction of the 
Superior Court, providing also for the right of appeal. N. C. Pleading 
& Practice, sees. 53, 54. 

The principle was elucidated in the two cases last hercin cited and in 
Mot! o Commissioners, supra. Rhyne’s case and Tate’s dealt with the 
Cirewut Court of Buncombe, Madison, Haywood, and Henderson coun- 
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ties. Under the title of “The Criminal Circuit Court” this court was 
created by an act of the Legislature ratified 23 February, 1895. It was 
given exclusive original jurisdiction to hear and determine all crimes, 
misdemeanors, and offenses committed within the designated counties 
“tully and to the same extent as the Superior Courts of the State, and 
exclusive appellate jurisdiction of all offenses tried aud determined 
before a justice of the peace, or other magistrate 1n said counties re- 
spectively.” Pub, Laws 1895, ch. 75. At the session of 1897 the General 
Assembly amended this act by changing the name to “The Circuit 
Court” of the counties named and by providing that ‘in addition to the 
eriminal jurisdiction he now has (the judge) shall have also as to all 
civil actions and special proceedings and all civil business originating 
or pending in said four counties, or either of them, concurrent, equal 
jurisdiction, power, and authority with the judges of the Superior 
Courts of the State, to be exercised at chambers or elsewhere in said 
counties in all respects as the judges of the Superior Courts of the 
State have such power, jurisdiction and authority.” Pub, Laws 1897, 
ch. 6, 

In Rhyne’s case, supra, 1t was shown that an action had been tried 
before a justice of the peace, from whose judgment an appeal had been 
taken to the Superior Court of Buncombe. The Circuit Court of the 
four counties assumed jurisdiction aud tried the case at the June Term 
of 1897. There was a verdict for the plaintiff, which the defendant 
moved to set aside on the ground that the court had no jurisdiction. 
The motion was denied and the defendant appealed. 

In Tate's case, supra, the plaintiff applied to the same Circuit Court 
for a writ of mandamus to compel the board of commissioners of Hay- 
wood County to levy a special tax for working the public roads of the 
county, which had been authorized by chapter 249 of the Pubhe Laws 
of 1897. The Cireuit Court gave judgment for the plaintiff and the 
defendants appealed, assigning as error the court’s ruling that it had 
jurisdiction of the cause and that the commissioners were compelled to 
levy the tax. 

Jn its review of the Rhyne case the Supreme Court held that the 
legislative power to allot and distribute the jurisdiction of the courts 
below the Supreme Court is subject to the limitation that it must be 
done “without conflict with the other previsions of this Constitution” ; 
that in making the allotment it cannot create new courts and make the 
officials thereof elective otherwise than by the people, subject to legis- 
lative annulinent, without independent tenure of office, and freed from 
the provisions of rotation, restriction of residence, and the requirement 
that at least two terms must be held annually in each county, and at 
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the same tlme confer upon such courts powers which are the same in all 
respects as those of the Superior Court. It was said, however, that while 
the Superior Court must retain its jurisdiction by original or appellate 
process the General Assembly may make the jurisdiction largely appel- 
late by conferring a part of its jurisdiction on inferior courts. The 
principle is stated in these words: “Subject to these constitutional re- 
strictions, the General Assembly may allot the jurisdiction below the 
Supreme Court. It may create criminal courts or circuit courts, city 
courts, or any other courts, and give them all or such part as it thinks 
proper, of the original criminal or original civil jurisdiction above that 
given by the Constitution to justices of the peace, and even as to that it 
may confer concurrent original jurisdiction with the justices of the peace 
(for their jurisdiction is not exclusive), but if it gives such courts con- 
current jurisdiction, civil or criminal, of such portion of the original 
jurisdiction which is left to be exercised by the Superior Court, still 
in such cases an appeal must he from such inferior or intermediate 
courts to the Superior Court, as in all other cases in which there is a 
right of appeal, for the General Assembly cannot, ‘withcut conflict with 
other provisions of the Constitution,’ either deprive the justices of the 
peace of the jurisdiction conferred on them by the Constitution or de- 
prive the Superior Courts of their constitutional position as Superior 
Courts over all other inferior courts, and with at least appellate juris- 
diction of all matters from which appeals would he to this Court.” 

But this Court held that the act conferring upon the Circuit Court 
jurisdiction equal and concurrent in all respects with that exercised by 
judges of the Superior Court was unconstitutional and void, and that 
the plea to the jurisdiction should have been sustained. The judgment 
was quashed and the cause was remanded to the Superior Court. 

Reaching the same conclusion in Tate v. Commissioners, supra, this 
Court said in addition: “It 1s competent for the General Assembly to 
give to said Circuit, Court, or any other court it may erect, original 
jurisdiction, either exclusive or concurrent with the Superior Court, 
civil as well as criminal, of all matters which may originate in said 
counties, subject to the right of appeal therefrom to the Superior Courts 
created by the Constitution, and provided, as to concurrent matters, the 
Circuit Court first acquires jurisdiction, but it cannot transfer the 
concurrent jurisdiction of cases which have originated and are pending 
in the Superior Courts downwards to the Circuit or other inferior courts. 
The intent expressed in section 12, Article IV (which is an amendment 
to the Constitution), is not to abolish the Superior Courts, but to 
authorize inferior courts thereto, with such jurisdiction as the General 
Assembly may think proper to relieve, to that extent, the pressure upon 


N.C.] SPRING TERM, 1932. 335 


JONES v. OIL Co. 


the Superior Courts, just as the former courts of common pleas and 
quarter sessions had original jurisdiction of matters below the Superior 
Court and to some extent concurrent jurisdiction of certain matters with 
the Superior Courts, but appeals lay from said courts of common pleas 
and quarter sessions always to the Superior Courts. While the General 
Assembly could, therefore, confer upon the Circuit Court such original 
jurisdiction, civil as well as criminal, as it thought proper, either ex- 
clusive or concurrent with the Superior Court (subject always to the 
right of appeal to the Superior Court) that is not the purport and intent 
of this act.” 

The power of the General Assembly to allot a portion of the juris- 
diction of the Superior Court to inferior courts and to make the juris- 
diction of the latter courts exclusive as well as original is sustained in 
Bunting v. Gales, 77 N. C., 283, S. v. Jones, 97 N. C., 469, S. v. Wed- 
dington, 103 N. C., 364, S. v. Ray, 122 N. C., 1098, and 8. v. Collins, 
151 N. C., 648 in which it is said that the Legislature has the power, 
under the Constitution, to establish inferior courts, not only for cities 
and towns (Article IV, sec. 14), but also for counties. S. v. Shine, 
149 N. C., 480. The statutes authorizing the general county courts pur- 
port to allot only a part of the jurisdiction of the Superior Court and 
in this respect materially differ from the acts creating the Cireuit Court 
dealt with in Rhyne v. Inpscombe, 

The criticism in Mott v. Commissioners, supra, of such expressions 
in the Rhyne case as “exclusive jurisdiction except as to the right of 
appeal” is inapplicable to the act under consideration, which purports 
to confer, not exclusive, but concurrent jurisdiction upon the general 
county court. In subsequent cases it has been suggested that in Rhyne v. 
Lipscombe, supra, the Supreme Court considered only the relative posi- 
tion as to power and jurisdiction of the Superior Court as a part of our 
judicial system and the right of the latter alone to hear appeals from 
the courts of justices of the peace. But by reference to the original file 
it may be seen that the judge of the Circuit Court prepared an elaborate 
opinion in defense of the court’s jurisdiction, which was a part of the 
ease on appeal. In consequence, the Supreme Court properly considered 
the question of jurisdiction in connection with pertinent sections of the 
Constitution. The division or allotment of jurisdiction as therein pro- 
mulgated has been recognized in many of our decisions, has often been 
practically applied, and as pointed aut in Sewing Machine Co. v. Burger, 
181 N. C., 241, has been exercised very generally by the Legislature in 
the establishment of inferior courts. 

We conclude, upon consideration of the record, that the General 
County Court of Buncombe County was lawfully constituted pursuant 
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to statutes enacted by the General Assembly in the exercise of the powers 
conferred upon it by the Constitution, and that the court has jurisdiction 
of the plaintiff’s action. With respect to these matters the judgment of 
the Superior Court is affirmed. There was error in holding that the 
question of jurisdiction is not raised and in this respect the judgment 
is modified. 

There was no error in allowing the defendants to file an answer. On 
the plaintiff’s appeal the judgment is 

Affirmed. 


Stacy, C. J., dissenting: I am content to rest my dissent largely upon 
quotations from the Court’s opinion. 

The following pronouncement, made therein, is not questioned: 

“The General Assembly cannot displace it (Superior Court) from 
its position ‘in the judicial system or establish another court of equal 
jurisdiction upon a plan different from that provided by the Constitu- 
tion. Rhyne v. Lipscombe, 122 N. C., 650; Tate v. Commissioners, ibid., 
661. But an allotment or division of jurisdiction is within the con- 
templation of Article IV, sec. 12.” 

It is conceded that the General County Court of Buncombe County is 
not established upon the same plan as that provided in the Constitution 
for the creation of Superior Courts. But its equality of jurisdiction 
in civil matters with that of the Superior Court would seem to result 
from the following provisions of the statute: 

C. S., 1608(n)—“The jurisdiction of the general county court in 
civil actions shall be as follows: 

“1. Jurisdiction concurrent with that of the justices of the peace of 
the county. 

“2. Jurisdiction concurrent with the Superior Court in all actions 
founded on contract. 

“3, Jurisdiction concurrent with the Superior Court in all actions not 
founded upon contract.” 

In the second and third paragraphs, just quoted, it eppears that the 
jurisdiction of the general county court is concurrent with that of the 
Superior Court in all civil actions founded on contract and in all civil 
actions not founded upon contract. Things equal to the same thing 
are equal to each other. No point is made of the fact shat the general 
county court is also given civil jurisdiction concurrent ~vith that of the 
justices of the peace of the county. To this extent its civil jurisdiction 
is greater than that of the Superior Court. Machine Co. v. Burger, 
181 N. C., 241, 107 S. E. 14. 
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Based on the foregoing premises, I do not agree with the following 
conclusions announced in the Court’s opinion: 

“The statutes authorizing the general county courts purport to allot 
only a part of the jurisdiction of the Superior Court and in this respect 
materially differ from the acts creating the Circuit Court dealt with in 
Rhyne v. Lipscombe.” 


Broepen, J., concurs in dissent. 


MRS. ALICE BYRD v. MARION GENERAL HOSPITAL, DR. J. F. MILLER 
AND MRS. J. EF. MILLER. 


(Filed 2 March, 1932.) 


1. Hospitals D a—Nurse is not liable for injury caused by executing 
orders of physician unless it is apparent that injury would result. 


Nurses in a hospital in the discharge of their duties must obey and 
diligently execute the orders of the physician or surgeon in charge of 
the patient, and they will not be held liable for injury resulting to the 
patient from executing such orders unless such orders are so obviously 
negligent as to lead any reasonably prudent person to anticipate that 
substantial injury would result to the patient therefrom. 


2. Same—Evidence in this case held insufficient to be submitted to jury 
in action against nurse for injury to patient. 

Where a family physician diagnoses the condition of his patient and 
prescribes that she be removed to a private hospital and given treatment 
in an electric heat cabinet, an appliance approved and in general use, 
and is present with the nurse attending the patient and sees and approves 
of the way the body of the patient is prepared for the treatment and 
directs that the patient remain in the cabinet a certain length of time, 
and injury results to the patient from being burned: Held, the injury 
must have resulted from one of three causes, and if it resulted from the 
peculiar susceptibility of the patient to heat due to her condition it 
resulted from an error in diagnosis by the physician, or if it resulted from 
the length of time the patient was kept in the cabinet, the length of time 
was expressly prescribed by the physician, or if it resulted from improper 
preparation of the body of the patient for the treatment, the physician 
was present and knew what preparations had been made, and under the 
circumstances the treatment of the nurse was the treatment of the physi- 
cian, and the nurse cannot be held Hiable for the injury, it not being 
apparent that substantial injury would result from the execution of the 
physician's orders. 

3. Hospitals C a—Where nurse is not liable for injury to patient the 
hospital cannot be held liable as her employer. 

Where an injury to a patient is not attributable to any negligence of the 
attending nurse the owner or lessee of the hospital employing the nurse 
cannot be held liable on the doctrine of respondeat superior. 
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4. Negligence A e—-Where all facts causing injury are known the doctrine 
of res ipsa liquitur does not apply. 


Where all the facts causing an injury are known and ‘estified to by the 
witness the doctrine of res ipsa loquitur does not apply. 


Civit action, before Sink, J., at July Term, 1931, of McDoweE t. 

The defendant hospital is a corporation, and it was elleged that said 
corporation was engaged in running a general hospital for the treat- 
ment of diseases. It was further alleged that the defendant, J. F. Miller, 
was a physician and surgeon, and by virtue of some contractual rela- 
tionship between him and the hospital, was engaged in the operation 
and management thereof, and that Mrs. J. I. Miller, the wife of de- 
fendant, Miller, was assistant superintendent or assistant manager. The 
hospital filed an answer alleging that the defendant, Dr. J. F. Miller, 
had leased the hospital and was operating it on his own account at the 
time of plaintiff’s injury. 

A summary of the evidence is as follows: The plaintiff is the wife of 

Frank Byrd and had given birth to a child on or abceut 16 January, 
1929. Plaintiff’s physician was Dr. Bingham, who had no connection 
whatever with any of defendants, but was engaged in the general practice 
of medicine. Dr. Bingham had been treating plaintiff and advised the 
husband of plaintiff that she was threatened’ with conyvlsions. He said 
if she did to rush her up there to the hospital and have them sweated 
out. Dr. Miller had never seen my wife up to that time. Up to the time 
the child was born Dr. Miller never was my doctor. Up to the time she 
was treated in this electric cabinet he never had been my doctor. 
Dr. Bingham was the man who sent her to the hospital. . . . Dr. 
Bingham was the man who prescribed this sweat cabinet treatment and 
the only doctor I had. He was the last one and I followed his advice. 
I never took any advice from Dr. Miller at all about what treatment 
to give my wife. So far as I know Dr. Miller had never seen me in my 
life. 

On 22 January, the plaintiff began having convulsions and her hus- 
band and certain friends of the family placed the plaintiff in an ambu- 
lance and took her to the hospital in order that she might be treated in 
the “sweat cabinet” owned and operated by the Millers, and sometimes 
referred to as a baking machine or radiation cabinet. This appliance 
is a metal box about two and a half feet wide and about two feet high. 
The top is oval shaped. In front there is a glass window so that anyone 
can look in and see the patient. One end has a curtain over it and there 
is a padding upon which the patient les. The cabinet was equipped with 
forty electric lights controlled by four switches, there deing about ten 


N.C.) SPRING TERM, 1932. 339 


BYRD v. HOSPITAL. 


lights to each switch. Each bulb carried about forty volts. The head 
of the patient is not within the machine. The curtain referred to drops 
below the head, leaving that. part of the body totally outside the machine. 
The undisputed evidence from experts and disinterested witnesses tended 
to show that the appliance was known as the Burdick type of machine, 
and that the mechanism was approved and in general use. Dr. Hall, 
teacher of zoology and physiology at Duke University, testified: ‘1 
have used the Burdick cabinet for seven or eight years in my experi- 
mental work. I am familiar with the construction and operation of 
these Burdick cabinets. They are used universally in hospitals. I think 
nearly every hospital of any size has a similar type of cabinet. 

It was used during the World War.” 

The defendant, Mrs. J. L. Miller, testified that on 22 January, 1929, 
Dr. Bingham called the hospital and that she answered the telephone; 
that Dr. Bingham called for Dr. Miller, and that witness informed him 
that Dr. Miller was out of town; that thereupon Dr. Bingham said: 
“T have a patient that I am sending in that I want sweated im the 
sweat cabinet immediately, and I will be right along, and you go down 
and get it ready.” In a few minutes the plaintiff, with her friends, 
arrived at the hospital and Mrs, Miller, who was superintendent of 
nurses, received the plaintiff and proceeded to prepare her for the sweat 
eabinet. All her clothing was removed except a light vest, a light 
gown and an abdominal binder. The plaintiff was then unconscious 
and was having convulsions about every five minutes. 

At this point there is a divergence in the evidence. Mrs. Miller and 
her witnesses testify that Dr. Bingham came before the plaintiff was 
placed in the cabinet. The husband of plaintiff testified: “I couldn’t 
say whether Mrs. Miller had placed my wife in this sweat cabinet before 
Dr. Bingham came in or not.” Subsequently he testified: ‘I won’t be 
positive, but I think I saw my wife in the sweat cabinet before Dr. 
Bingham got in there.” Another witness for plaintiff testified: “After 
I got there I would say it was at least ten minutes, if not longer, until 
Dr. Bingham showed up.” A witness for plaintiff also testified that she 
was informed that a hypodermic had been given to the plaintiff a few 
minutes after she was placed in the cabinet. The hands and feet of 
plaintiff were tied in order to eliminate the possibility of breaking the 
electric lights and inflicting cuts during her struggles when seized with 
convlusions. 

Dr. Bingham was not examined as a witness by either party. The 
defendants, however, offered the testimony of a neighbor of the plaintiff, 
to wit, Mrs. Davis Bright, who went with her to the hospital. She 
testified that when the plaintiff was put in the cabinet that Dr. Bingham 
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was present and going in and out from the cabinet room, and that he 
directed Mrs. Miller to fix a hypodermic and give it to the plaintiff; 
that Mrs. Miller requested Dr. Bingham to watch the patient while she 
prepared the hypodermic. After administering the hypodermic Mrs. 
Miller asked Dr. Bingham: “How long do you want this patient to stay 
in here?” and he said: “How long has she been in?” She said: “About 
thirty minutes.” He said: “Let her stay in about ten minutes longer.” 
The nurse who assisted in preparing the plaintiff for the treatment, 
testified that Dr. Bingham was present at the time the patient was 
placed in the cabinet, and that she kept a cold cloth on Mrs. Byrd’s 
head, and that Dr. Bingham prescribed the hypodermic which was given 
by Mrs. Miller. Reverend J. 8S. Lockaby, rector of the Episcopal Church 
in Marion, who was in the hospital, testified that he heard the conver- 
sation between Mrs. Miller and Dr. Bingham; that he went down and 
stood in the door of the cabinet room during the time Mrs. Byrd was 
there, and that Dr. Bingham was present. 

The defendant offered the testimony of several witnesses who had 
been treated frequently in the machine, and the treatment was ad- 
ministered to the naked body and no ill effects resulted. The evidence 
for defendants tended to show that Mrs. Byrd was suffering with oedema, 
but there was evidence to the contrary. The defendant also introduced 
many experts who testified that the treatment of plaintiff by means of 
dry heat was an improper method of treatment. 

Plaintiff introduced evidence of a physician who testified that if the 
plaintiff had been properly prepared, “covered with Turkish towels, 
you couldn’t burn her.” Witness further testified that he had never used 
a machine like the one in controversy or had never served in a hospital 
where one was used, and that he knew nothing about the particular type 
of apphance. 

In a few hours after plaintiff was removed from the sweat cabinet 
it developed that she had suffered serious and painful burns. Her legs 
and body were severely burned, resulting in the sloughing of tissue and 
causing exceedingly serious and permanent injuries. 

No judgment was sought against the hospital and the following issues 
were submitted to the jury: 

1. “Was the injury to plaintiff caused by the negligence of the de- 
fendants, as alleged in the complaint ?” 

2. “What damage, if any, is the plaintiff entitled to recover of the 
defendants ?” 

The jury answered the first issue: “As to Dr. J. F. Miller, yes.” 

The second issue was answered in the sum of $29,975. 

From judgment upon the verdict the Millers appealed. 
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DF. Giles and A. Hall Johnston for plaintiff. 
Johnson, Smathers & Rollins and T. A. Uzzell for defendant. 


Brocpen, J. What duty does a nurse owe to a patient ? 

At the outset it must be observed that no judgment was sought against 
the hospital or the physician of plaintiff who directed that she be sent 
to the hospital and given the specific treatment, which is the basis of 
plaintiff’s cause of action. 

The great majority of cases discussed in the books involve the hability 
of hospitals for the negligence and inattention of nurses. The hability 
rests upon the theory that the nurses in discharge of their duties are 
agents or servants of the hospital. In this case, however, the liability 
is asserted against the nurse personally, and against her husband who 
was the lessee of the hospital upon the principle of respondeat superior. 

The general rule of legal hability imposed upon hospitals, nurses and 
physicians undertaking to treat patients are succinctly expressed by 
Stacy, C. J., in Pangle v. Appalachian Hall, 190 N. C., 833, 1381 S. E., 
42, as follows: “Ordinarily, when a hospital, like the present one, 
undertakes to treat a patient, without any special arrangement or agree- 
ment, its engagement imphes three things: (1) that its physicians, 
nurses and attendants possess the requisite degree of learning, skill and 
ability necessary to the practice of their profession, and which others 
similarly situated ordinarily possess; (2) that its physicians, nurses and 
attendants will exercise reasonable and ordinary care and diligence in 
the use of their skill and in the application of their knowledge to the 
patient’s case; and (3) that its physicians, nurses and attendants will 
exert their best judgment in the treatment and care of the case.” See, 
also, Johnson v. City Hosmtal, 196 N. C., 610, 146 8. E., 573; Bowditch 
v. French Broad Hospital, 201 N. C., 168; Schloendorff v. Society of 
N.Y. Hosmtal, 21 8. W. (2d), 125; Norwood Hosmtal v. Brown, 122 
Southern, 411, 22 A. L. R., 341; 39 A. L. R., 1431. These cases and 
others of like tenor support and fortify the measure of hability ex- 
pressed in the Pangle case, supra. 

The great weight of authority, however, establishes the principle 
that nurses, in the discharge of their duties, must obey and diligently 
execute the orders of the physician or surgeon in charge of the patient, 
unless, of course, such order was so obviously negligent as to lead any 
reasonable person to anticipate that substantial injury would result to 
the patient from the execution of such order or performance of such 
direction. Certainly, if a physician or surgeon should order a nurse to 
stick fire to a patient, no nurse would be protected from liability for 
damages for undertaking to carry out the orders of the physician. The 
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law contemplates that the physician is solely responsible for the diag- 
liosis and treatment of his patient. Nurses are not supposed to be ex- 
perts in the technique of diagnosis or the mechanics of treatment. 

The evidence in this case discloses without contradiction the following 
vital and pertinent facts: 

(a) That Dr. Bingham was the physician of plaintiff, who directed 
that the plaintiff be placed in the custody of defendants or taken to the 
hospital. 

(b) That he examined the plaintiff and diagnosed her disease. 

(c) That he specifically prescribed the immediate treatment in the 
sweat cabinet owned. and operated by the Millers. 

(d) That he was present at the time the treatment was administered. 
While there is a conflict in the evidence as to whether he was present 
when the plaintiff was prepared for the cabinet or when the treatment 
was actually commenced, there can be no controversy that he was pres- 
ent within ten or fifteen minutes from the time she was placed in the 
sweating machine. 

(e) That the physician, within a few minutes from the time the 
plaintiff was placed in the cabinet, was thoroughly advised as to how 
she was prepared for the treatment and the general methods and progress 
thereof. Indeed, it appeared, without contradiction, that he prescribed 
a hypodermic during the course of the treatment. 

(f{) That the physician, being present at the time, directed the nurse 
specifically to keep the plaintiff in the cabinet for a ‘seriod of thirty 
minutes. 

(g) That the appliance was approved and in general use, and there 
is no evidence of any defect in the instrumentality or of excessive heat. 

(h) There is no evidence whatever that the defendant, Mrs. Miller, 
was incompetent or that she did not possess that degre: of skill which 
the law requires, or that, in operating the machine, she failed to exercise 
the degree of care which the law deems essential. 

From the foregoing facts it must be manifest to any impartial mind 
that the serious and distressing injuries of the plaintilf resulted from 
one or all of the following factors: (a) her body was improperly wrap- 
ped before being exposed to the heat; (b) that she was suffering from 
some disease rendering her unusually sensitive to heat application; (c) 
that she was retained in the cabinet for too great a period of time. 

If the injury resulted from a peculiar condition of plaintifi’s body, 
producing unusual or abnormal susceptibility to heat, then this was a 
matter of diagnosis and lay exclusively within the duty of the physician, 
unless, of course, as hereinbefore indicated, the type of disease was so 
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pronounced and so well known as to lead the nurse in the exercise of 
ordinary care to anticipate injury. However, upon that aspect, there 
is no evidence. 

If the injury resulted from subjecting the patient to the heat of the 
cabinet for an excessive period of time, then the evidence disclosed that 
such period of time was actually prescribed by the physician who was 
present during the treatment. 

The only aspect, therefore, upon which the lability of the nurse or 
of her husband, upon the principle of respondeat superior, can be based, 
is that the patient was improperly wrapped or covered before the treat- 
ment was administered. Obviously, if a patient is carried to a hospital 
by the order of a physician and the nurse undertakes to administer a 
treatment without instruction from the physician, or when the physician 
was not present, she will be held liable in damages for any failure to 
exercise ordinary care, and consequently, would administer such treat- 
ment at her peril. But, upon the other hand, if the physician is present 
and undertakes to give directions, or, for that matter, stands by, approv- 
ing the treatment administered by the nurse, unless the treatment is 
obviously negligent or dangerous, as hereinbefore referred to, then in 
such event the nurse can then assume that the treatment 1s proper under 
the circumstances, and such treatment, when the physician 1s present, 
becomes the treatment of the physician and not that of the nurse. 

Upon the whole evidence the court is of the opinion that, even if it 
be conceded that the body of plaintiff was not properly prepared for 
the treatment when her physician stood by without protest or direction, 
and being fully cognizant of the condition of her body and of all the 
facts and circumstances surrounding the treatment, the preparation of 
the body was a part of the treatment prescribed by the physician. More- 
over, there is an abundance of evidence, and none to the contrary, that 
the heat was usually applied to a nude body, resulting in no harmful 
consequences. So that, there was nothing to indicate to the nurse that 
the preparation of the body of plaintiff with the acquiescence and im- 
plied approval of the physician was obviously dangerous or likely to 
produce harm. 

Of course, if Mrs. Miller was hable in damages, her husband would 
also be liable because he operated the hospital and employed his wife 
as superintendent of nurses. Hence if Mrs. Miller is not hable in dam- 
ages, no recovery could be sustained against her husband. 

The court, in reaching a conclusion, has given full consideration to 
the application of the principle of res ipsa loquitur. All the facts caus- 
ing the injury are known and testified to by various witnesses at the 
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trial. Hence the doctrine is not applicable for the reasons pointed out 
in Springs v. Doll, 197 N. C., 240, 148 S. E., 251. 

The court concludes upon all the evidence and upon the proper apphi- 
cation of the pertinent rules of liability, that the motion for nonsuit, 
duly made, should have been granted. 

Reversed. 


H. G. WALKER, IDA A. PHELPS, LOUIE W. GRANDY, ANNIE W, BOCH- 
MAN AND HER HusBanpd, R. J. BOCHMAN, v. W. T. PHELPS anpb 
VIRGINIA-CAROLINA JOINT STOCK LAND BANK, 


(Filed 2 March, 1932.) 


1. Actions B e—Action in this case held to come within provisions of 
“Declaratory Judgment Act.” 

“The Uniform Declaratory Judgment Act,” ch. 102, Public Laws of 1931, 
is a remedial statute and its provisions are to be liberally construed to 
effectuate its purpose of settling rights, status, and other legal relations, 
and an action instituted thereunder in accordance with its provisions 
to determine the mutual rights and liabilities of the parties in respect 
to covenants and restrictions in a deed relating to a drainage ditch or 
‘anal upon lands, upon facts admitted in the pleadings, is authorized 
by the act. 


2. Deeds and Conveyances C f—Deed in this case held to create covenants 
running with land enforceable against grantor or his grantee. 
Where the owner of a tract of land lying upon both sices of a drainage 
eanal sells the Jand lying upon one side of the canal by deed containing 
stipulations relating to the grantee’s right to use and maintain the canal, 
and requiring the owner of the other land not conveyed by the grantor te 
contribute to the expense of maintaining the canal in aceordance with 
provisions therefor in the deed: Held, the stipulations are covenants 
runhing with the land and create a right in the nature of an easement 
with respect to the land not conveyed by the grantor in the deed, which 
are binding upon the grantor and all persons claiming tnder him subse- 
quent to its registration, and where the grantor prior to the execution of 
the deed has executed a contract to sell the Jand not conveyed by the 
deed to another, which contract also contains stipulations relating to the 
drainage canal, but the contract to convey is registered subsequent to the 
registration of the deed, the grantee in the deed is not affected by the 
contract, C. S., 3809, and the person claiming title under the unregistered 
contract holds such title subject to the easements created in the deed. 


ArrEaL by defendants from Grady, J., at Chambers, in Nashville, 
N. C., on 14 October, 1931. Affirmed. 

This action was begun on 24 August, 1931, by a petit.on filed by the 
plaintiffs in the Superior Court of Washington County. in accordance 
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with the provisions of chapter 102, Public Laws of North Carolina, 
Session 1931, known as “The Uniform Declaratory Judgment Act.” The 
relief prayed for by the plaintiffs is a declaratory judgment determining 
their rights on the facts alleged in their petition. 

In response to citations duly served on them, the defendants filed 
answers to the petition. No issue of fact was raised by said answers; 
only issues of law were raised by the pleadings. 

It appeared from the pleadings that there was a controversy between 
the parties to the action with respect to the rights of the plaintiffs 
under a deed executed by the defendant, Virginia-Carolina Joint Stock 
Land Bank, by which the said bank conveyed the land described therein 
to the plaintiffs. This deed is dated 1 April, 1930. It was duly recorded 
in the office of the register of deeds of Washington County on 24 July, 
1930. The tract of land conveyed by this deed contains 600 acres, more 
or less, and is a part of the W. T. Alexander Farm, which was owned 
by the defendant, Virginia-Carolina Joint Stock Land Bank. This farm 
contained 1,200 acres, more or less. 

On 27 January, 1930, the defendant, Virginia-Carolina Joint Stock 
Land Bank, eutered into a contraet in writing with its codefendant, 
W. T. Phelps, by which it agreed to sell and convey a part of said 
Alexander Farm, containing 600 acres, more or less, to the said defend- 
ant, upon the terms and conditions sct out in sald contract. This con- 
tract was uot recorded at the date of the deed from the said bank 
conveying to the plaintiffs the remaining part of said Alexander Farm. 

The W. T. Alexander Farm lies between Lake Phelps and the Scup- 
pernong River, in Washington County. It is drained from the lake to 
the river by the Mountain Canal. This canal traverses said farm, prac- 
tically dividing it imto two parts. Lateral ditches and drainways have 
been coustructed by which water 1s carried from the farm into the eanal, 
and thence into Seuppernong River. The canal and these ditches and 
drainways constitute a common drainage system for the Alexander Farm. 

The contract between the defendant, Virgima-Carolina Joint Stock 
Land Bank, and its codefendant, W. T. Phelps, dated 27 January, 1930, 
aud not recorded at the date of the deed from the defendant bank to the 
plaintiffs, contains the following stipulations, with respect to the Moun- 
tain Canal: 

“Ca) That the main road along the Mountain Canal is to be at all 
times kept open for the benefit of the aforesaid tract of land, and the 
remainder of said Alexander Farm owned by said bank, but gates may 
be placed across the same. 

(b) That said Mountain Canal is to at all times remain open, the 
expense of keeping the same in condition to be borne by the owner or 
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owners of the aforesaid tract of land, and the owner or owners of the 
remainder of said Alexander Farm, said expense to be in proportion 
to the number of acres of the aforesaid tract and of the remainder of 
said tract draining into said canal, but the above described tract to be 
conveyed to the said Phelps is only to be charged with the proportionate 
part of the upkeep of said canal from the first cross-ditch north of the 
south line of said tract to Scuppernong River, and the said bank, or any 
owner or owners of the said Alexander lands shall have the right to go 
through the lands herein contracted to be sold for the purpose of keeping 
in repair the said Mountain Canal up to the point to which said Phelps 
lands are to participate in the upkeep. The repairs and upkeep of said 
Mountain Canal shall be made by the owner or owners of the aforesaid 
600-acre tract, and the owner or owners of the remainder of said .Alex- 
ander Farm, and if either should decline to pay his part of said repairs, 
then either party may make said repairs upon giving sixty days written 
notice to the other party and such portions of such expense as may be 
chargeable to the party refusing, shall, upon reduction to judgment, 
constitute a lien upon the lands of the refusing party, which hen shall 
be superior to all others. 

(c) No lands other than the above tract of 600 acres, and the re- 
mainder of the said Alexander Farm now owned by sa:d bank shall be 
allowed to drain in the said Mountain Canal and at no time shall said 
canal be flooded by water from Lake Phelps, nor shall the waters of said 
lake be turned through said canal.” 

The deed from the defendant, Virginia-Carolina Joint Stock Land 
Bank, to the plaintiffs, dated 1 April, 1930, and duly recorded on 24 
July, 1930, contains the following covenants and stipulations: 

(a) That the grantees shall have the right of ingress and egress over 
and along the main road which parallels the Mountain Canal north of 
the lands above described, which right and privilege shzll extend to the 
said grantees and their successors in title, subject, however, to the right 
of the owner, or owners, of that portion of the lexander Farm lying 
north of the lands above described, to maintain gates across said road, 

(b) The lands herein conveyed shall have the nght to drain through 
said Mountain Canal, which said canal is at all times so remain open, 
the expense of keeping the same in condition to be borne by the owner, 
or owners of the lands herein conveyed, and the owner, or owners of the 
remainder of said Alexander Farm, said expense to be in proportion to 
the number of acres herein conveyed draining into said canal, and of 
the remainder of said Alexander Farm draining in said canal; and the 
said grantees and their successors in title, shall have the right to go 
through that portion of the Alexander Farm situated north of the lands 
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herein conveyed, for the purpose of keeping in repair the said Mountain 
Canal. The repairs and upkeep of said Mountain Canal shall be made 
by the grantees and their successors in title and by the owner, or owners 
of the remainder of said Alexander Farm, and if either should decline to 
pay his or their part of said repairs, then either party may make said 
repairs upon giving sixty days written notice to the other party, and 
such portion of such expense as may be chargeable to the party refusing 
shall, upon reduction to judgment, constitute a len upon the lands of 
the refusing party, which hen shall be superior to all others. 

(ec) No lands other than those herein conveyed and the remainder 
of said Alexander Farm, shall be allowed to drain into said Mountain 
Canal, and at no time shall said canal be flooded by water from Lake 
Phelps nor shall the waters of said lake be turned through said canal. 

(d) It 1s intended by this conveyance to give and convey to the 
grantees and their successors in title, the same use and privilege with 
respect to said Mountain Canal as formerly owned and enjoyed by the 
sald W. T. Alexander, expressly reserving, however, the same use and 
privilege for the benefit of the remainder of said Alexander Farm, all 
subject to the conditions heretofore specified.” 

The plaintiffs contended that the stipulations contained in their deed 
with respect to the Mountain Canal are covenants which run with the 
land conveyed to them by said deed, and that said covenants are binding 
upon their grantor, Virginia-Carolina Joint Stock Land Bank, and 
upon all persons claiming title under said bank to any part of the Alex- 
ander Farm, subsequent to the registration of their deed. The defendant, 
W. T. Phelps, contended that said stipulations are not covenants running 
with the land now owned by the plaintiffs, and that said stipulations and 
covenants are not binding upon hin by virtue of the contract entered 
into on 27 January, 1930, by and between him and his codefendant with 
respect to the land described in said contract. 

The court was of opinion that the stipulations contained in the deed 
from the defendant, Virginia-Carolina Joint Stock Land Bank, to the 
plaintiffs are covenants running with the land conveyed by said deed, 
and that said covenants and stipulations are binding upon the defendant, 
Virginia-Carolina Joimt Stock Land Bank and upon the defendant, 
W. T. Phelps, who claims an interest in a portion of the Alexander Farm 
under the contract dated 27 January, 1930, which was not recorded at 
the date of the deed from said bank to the plaintiffs. 

In accordance with this opinion, it was ordered, considered and ad- 
judged by the court: 

(a) That the plaintiffs shall, at all times, have the right of ingress 
and egress over and along the main road which parallels said Mountain 
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Canal north of the lands described in their deed, which right and priv- 
ilege shall extend to the plaintiffs and their successors in title, subject, 
however, to the right of the owner, or owners, of that portion of the 
Alexander Farm lying north of the lands described in said deed, to 
maintain gates across said road. 

(b) The plaintiffs shall, at all times, have the right to drain through 
said Mountain Canal, which canal is at all times to remain open, the 
expense of keeping the same in condition to be borne by the plaintiffs, 
or their suecessors In title, and the owner, or owners, of the remainder 
of said Alexander Farm, said expenses to be in proportion to the number 
of acres conveyed to the plaintiffs, which drain into said canal, and of 
the remainder of said Alexander Farm draining in said canal, and the 
plaintiffs and their successors in title shall have the right to go through 
that portion of the Alexander Farm situated north of the lands pur- 
chased by them, for the purpose of keeping in repair the said Mountain 
Canal. The repairs and upkeep of said Mountain Canal shall be made 
by the plaintiffs and their successors in title, and by the owner, or 
owners, of the remainder of said Alexander Farm, and if either shall 
decline to pay his or their part of said repairs, then either party may 
make said repairs upon giving sixty days written notice to the other 
party, and such portion of such expense as may be chargeable to the 
party refusing shall, upon reduction to judgment, constitute a hen upon 
the lands of the refusing party, which shall be superior to all others. 

(c) It is further adjudged that no other lands than those described in 
the plaintiffs’ deed, and the remainder of said Alexander Farm, shall 
be allowed to drain into said Mountain Canal, and at nc time shall said 
canal be flooded by water from Lake Phelps nor shall the waters of said 
lake be turned through said eanal. 

(d) The plaintiff and their successors in title shall have the same use 
and privilege at all times with respect to said Mountain Canal as were 
formerly exercised and enjoyed by W. T. Alexander, the owner of the 
entire Alexander tract, expressly reserving, however, the same use and 
privilege for the benefit of those who own the remainder of said .Alex- 
ander Farm, subject to the conditions hereinbefore specified. 

“It appearing to the court that the number of acres, owned by the 
plaintiffs, and claimed by the defendant, Phelps, which drain into said 
Mountain Canal, have never been ascertained or agreed upon, and that 
it is necessary for that fact to be established, it is further ordered that a 
survey of said lands be made by some competent civil engineer, to be 
appointed by the court, and that he file with the court a map, showing 
the number of acres embraced within the plaintiffs’ deed, which natur- 
ally or artificially drain, and have heretofore drained, :nto said Moun- 
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tain Canal, and also the number of acres covered by the defendants’ 
contract, which drain, or have heretofore drained, into said canal, and 
thereupon judgment shall be entered fixing the rights of the parties, and 
the proportion to be paid by each towards the upkeep of said canal. It 
is further ordered that the costs of this action be taxed against the 
defendants. 

“Tt is agreed that this judgment might be signed out of term time and 
out of the county, to have the same effect as if signed at term time and 
in the county; and the same is signed at Nashville, N. C., in the Second 
Judicial District, this 14 October, 1931. 

Henry A. Grapy, Judge Presiding.” 


From said judgment, the defendants appealed to the Supreme Court. 


Zeb Vance Norman for plaintiffs. 
WL. Whitley and Worth & Horner for defendants. 


Connor, J. There was no error in the judgment in this action. It 
determines the mutual rights and liabilities of the parties to the action 
on the facts admitted in the pleadings, and is authorized by the pro- 
yisious of chapter 102, Publhe Laws of North Carolina, Session 1931, 
known as “The Uniform Declaratory Judgment Act.” This act is reme- 
dial; its purpose is to settle and afford relief from uncertainty and in- 
security, with respect to rights, status, and other legal relations and is 
to be hberally construed and administered. It is so declared in section 
12 of the act. 

The stipulations contained in the deed from the Virginia-Carolina 
Joint Stock Land Bank to the plaintiffs, with respect to the Mountain 
Canal, are covenants which run with the land conveyed by said deed. 
Norfleet v. Cromwell, 64 N. C., 1. The plaintiffs, as grantees in said 
deed, have the right to use the Mountain Canal for the purpose of drain- 
ing their land, and further have the right to require their grantor and 
all persons claiming title to the remainder of the Alexander Farm, subse- 
quent to the registration of their deed, to contribute to the expense of 
inaintaining said canal, as provided in said deed. This right is in the 
nature of an casement with respect to that part of the Alexander Farm 
which was not conveyed to plaintiffs, It is enforceable as provided in the 
deed against the grantor therein, and against all persons claiming title 
thereto under said grantor subsequent to the registration of the deed to 
the plaintiffs. 

The contract entered into by and between the defendant, W. T. Phelps 
and his codefendant, Virginia-Carolina Joint Stock Land Bank, dated 
27 January, 1930, was not registered at the date of the registration of 
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the deed under which plaintiffs claim title to the land ecnveyed to them. 
Plaintiffs are purchasers for value from the Virginia-Carolina Joint 
Stock Land Bank, not only of the land described in their deed, but also 
of the easements granted them with respect to the maintenance of the 
Mountain Canal. Plaintiffs are therefore not affected by said contract. 
C. S., 3309. The defendant, W. T. Phelps, claiming title to the land 
subject to plaintiff’s easement, under an unregistered contract, holds such 
title subject to such easements. 


Affirmed. 


MRS, W. T. HECKSTALL v. CITIZENS BANK OF WINDSOR, GURNEY 
P. HOOD, COMMISSIONER OF BANKS, AND HENRY SPRUILL, LIQUIDATING 
AGENT. 

(Filed 2 March, 1982.) 


Banks and Banking H d—In this case held: depositor was entitled to 
preferred claim against receiver of bank, 


Where it is established by the jury that a bank, without the knowledge 
or consent of its depositor, took his bonds and sold them and credited 
the depositor with the amount in its savings department: Held, upon the 
bank’s becoming insolvent the depositor is entitled to a preferred claim 
against the receiver to the extent of the value of the bonds as a special 
deposit, it appearing that the depositor had never ratified the act of the 
bank by drawing on the fund or otherwise. 


Apprea by defendants from Harris, J., at November Term, 1931, of 
Bertiz. No error. 

The plaintiff brought suit to recover the value of certain Liberty 
Bonds deposited by her in the Citizens Bank of Windsor and alleged 
to have been converted by the bank. Upon the pleadings and evidence 
issues were submitted to the jury, who found for their verdict that the 
bank sold the plaintiff’s bonds and deposited the proceeds in the savings 
department without her authority, and that the depos.t was earried in 
its entirety without the plaintiff’s drawing on it or otherwise ratifying 
such sale. It is admitted that the amount was $400. 

It was adjudged on the verdict that the plaintiff is entitled to recover 
the sum of $400, with interest at 4144 per cent and that she be declared 
a preferred claimant against the assets of the bank in the hands of the 
receiver to the amount of her recovery. The defendants excepted and 
appealed. 


J. A. Pritchett for appellants. 
Ward & Grimes for appellee. 
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Per Curtam. The principal questions in controversy were whether 
the deposit was general or special and whether the plaintiff was entitled 
to a preference in the administration of the bank’s assets. In effect the 
jury found that the deposit was special and that the plaintiff is entitled 
to recover the value of the bonds. We have considered all the assign- 
ments of error and find no error. Corporation Commission v. Trust Co., 
193 N. C., 696; Parker v. Central Bank and Trust Company, ante, 230. 

No error. 


STATE vy. JOHN ROBERT MYERS. 
(Filed 9 March, 1982.) 


1. Criminal Law G I—Confession in this case held properly admitted in 
evidence. 

The prisoner, held for murder, at first denied guilt and stated that at 
the time the crime was committed he was riding in an automobile with 
two other men. Upon a search of his home by an officer certain articles 
connected with the crime were discovered, whereupon the prisoner told 

the officers where the pistol with which the crime had been committed 
could be found and confessed to the murder of the deceased. The officer 
to whom the prisoner confessed testified that he neither threatened the 
prisoner nor offered him any hope of reward but that he told the prisoner 
he had better tell the names of the two men with whom he said he was 
riding at the time of the crime so that they might be apprehended, and 
the prisoner’s brother suggested that “he had better go on and tell the 
truth’: Held, the statements, under the circumstances, were not an in- 
ducement for the prisoner to confess, and the admission of the confession 
in evidence was not error. 


2. Criminal Law I Il—Where all evidence shows that crime was first- 
degree murder failure to instruct as to less degrees is not error. 


Where upon a trial for murder all the evidence and inferences there- 
from unquestionably tend to show that the deceased was killed by one 
lying in wait and for the purpose of robbery, with evidence tending to 
establish that the defendant had perpetrated the crime, and there is no 
evidence in mitigation of the offense, the evidence establishes the crime 
of murder in the first degree, C. S., 4200, and an instruction to the jury 
either to convict the defendant of murder in the first degree, if the 
evidence so satisfied them beyond a reasonable doubt, or to acquit the 
defendant is not error. 


APPEAL by prisoner from Cranmer, J., at January Term, 1932, of 
Pitt. No error. 

The prisoner was indicted for the murder of R. H. Hodges and was 
convicted of murder in the first degree. From a judgment of death by 
electrocution he appealed, assigning error. 
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The deceased was mortally wounded at night while on his way home 
from his store and died a few days afterwards. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
J.C. Lanier for prisoner, 


Apams, J. The prisoner neither testified nor offered witnesses in his 
behalf. His right to remain silent and to rely on what he deemed the 
insufficiency of the evidence against him was explained and safeguarded 
by the court’s instruction to the jury. 

The State’s evidence reveals a confession made by the prisoner under 
the following circumstances: He was at the police station under arrest. 
He was told by the sheriff that he did not have to answer any questions, 
to do anything or to tell anything, and that what he said would be used 
against him. The witness testified that he made no threat, offered no 
reward, held out no hope of reward, and that the prisoner’s statement 
was voluntary. At first the prisoner denied any connection with the 
homicide and said that when it occurred he and two other Negroes had 
gone in a Ford car across the river and down the creek. A few minutes 
afterwards the sheriff and the prisoner’s brother went to the prisoner’s 
house, searched it, and found a coat and a toboggan. Upon their return 
to the police station the prisoner told them ‘‘where to find the gun.” 
In the second search they found two pistols and a bunch of keys. 
Another search discovered a flashlight. Meantime the prisoner had made 
a confession to the chief of police. This officer testified that he neither 
threatened the accused nor offered him any hope, nor suggested that it 
would be better for him to make a statement. Returning to the station, 
the sheriff asked the prisoner to repeat his statement. Admitting that 
he had stolen the pistols he pointed out the one with which the deceased 
had been killed. When the pistols were shown him and the keys, which 
belonged to the deceased, he said, “I did it,” and related what he had 
done. On the night of the homicide he stole an Essex ear, drove it to 
Pactolus, and parked it near his victim’s place of business. He went 
into the store and said something about a pair of shoes, but made no 
purchase. He left the store, went to a lane near the home of the de- 
ceased, and there lay in wait. When the deceased came along the 
prisoner stopped him and demanded his money. He “emptied his pistol 
at Hodges,” caught him, and took his money, his keys, a flashlight, and 
some papers. He returned to the car and took the shells from the pistol. 
Unable to start the car, he left it and walked back towards Greenville. 

When, in his previous statement, he claimed that two other men were 
with him the chief of police remarked “You had better tell who it was 
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so we can get the other men”; and the prisoner’s brother suggested that 
“he had better go on and tell the truth.” 

The exception to the admission of this evidence must be overruled. 
The conditions under which a confession should be admitted or excluded 
are pointed out in a number of our decisions. It should be excluded if it 
was “wrung from the mind by the flattery of hope or by the torture 
of fear”; by “some advantageous offer or by threats or actual force”; 
by the fear of punishment or the hope of escape. S. v. Patrick, 48 N.C, 
443; S. vo. Graham, 74 N. C., 646; S. cv. Sanders, 84 N. C., 729; 8. x. 
Whitfield, 109 N. C., 876; S. v. Rodman, 188 N. C., 720; 8. v. Fox, 
197 N.C, 478. 

The confession in evidence was not made under the impulsion of hope 
or fear. The suggestion that the accused had better tell who the “other 
men” were or that he “had better go on and tell the truth” has no element 
of unlawful inducement. As said in S. v. fflarrison, 115 N. C., 706, 
“The rule which is generally approved is, that where the prisoner is 
advised to tell nothing but the truth, or even when what is said to him 
has no tendeney to induce him to make an untrue statement, his con- 
fession in either case is admissible.’ No promise was made to induce 
the confession, no threat was used to extort it. S. v. Bohanon, 142 
Ns (Cys B95: 

The trial judge instructed the jury to return one of two verdicts: an 
acquittal or a conviction of murder in the first degree. It is contended 
that the jury should have been permitted to return a verdict for murder 
in the second degree. 

The statute provides that any murder which shall be perpetrated 
by lying in wait . . . or shall be committed in the perpetration of 
or in the attempt to perpetrate robbery shall be deemed to be murder in 
the first degree. C. §., 4200. All the evidence tends unquestionably to 
establish these two elements. The prisoner waylaid the deceased, shot 
five times, inflicted a mortal wound, pursued the deceased, and robbed 
him of his property. By the terms of the statute he was guilty of murder 
in the first degree, or not guilty. In S. v. Spivey, 151 N. C., 676, 685, 
the rule is stated as follows: ‘‘Where the evidence tends to prove that 
a murder was done, and that 1t was done by means of poison, lying in 
wait, Imprisonment, starving, torture, or which has been committed in 
perpetration or attempt to perpetrate any arson, rape, robbery, bur- 
glary or other felony, and where there is no evidence and where no infer- 
ence can fairly be deduced from the evidence of or tending to prove a 
murder in the second degree or manslaughter, the trial judge should 
instruct the jury that it is their duty to render a verdict of ‘guilty of 
murder in the first degree,’ if they are satisfied beyond a reasonable 
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doubt, or of ‘not guilty” ” 8. v. Rose, 129 N. C., 575; 8. v. Dixon, 
131 N. C., 808; &. vu. Newsome, 195 N. C., 552; S. vo. Sterling, 200 
N. C., 18, 23. The authorities have recently been reviewed and the 
principle upheld in S. v. Smith, 201 N. C., 494. We find 

No error, 


FIDELITY AND DEPOSIT COMPANY OF MARYLAND vy. BOARD OF 
EDUCATION OF PENDER COUNTY ET AL 


(Filed 9 March, 1932.) 


1. Principal and Surety B b—Surety is entitled to recover loss caused 
by owner's failure to retain required percentage. 


Where a county board of education fails to retain the full percentage 
of the contract price of a school building as required by the surety bond 
of the contractor, and thereafter the contractor defaults and fails to com- 
plete the building, and, upon the surety’s waiver of its option to do so, 
the county board completes the building with money in its hands appli- 
cable to the contract price: Held, the surety is entitled to recover against 
the county board of education the loss sustained by reason of the board’s 
failure to retain the required percentage, but the county board of educa- 
tion had the right to complete the building with the money on hand, and 
the surety is entitled to recover only the difference between the amount 
the board would have had on hand if the required percentage had heen 
retained and the amount necessary to complete the building, and the 
fact that the board had paid a certain sum to the contractor after notice 
of outstanding claims against the contractor imposes no further liability 
upon the board upon the facts disclosed by the record. 


2. Same—Surety may not recover against individual members of board 
of education for their failure to retain stipulated percentages. 


A surety on the bond of a contractor in the erection of a school building 
who has suffered loss by reason of the failure of the county board of 
education to retain the required percentage of the contract price may not 
recover against the individual members of the board for such failure. 


3. Appeal and Error F d—Only the rights of parties appealing will be 
considered by the Supreme Court. 


Where a surety on the bond of a contractor in the erection of a school 
building appeals from the judgment of the Superior Court he cannot 
complain of a judgment in favor of another entered against the board 
which did not appeal. 


Civin action, before Jlidyette, J., at June Term, 1931, of PENDER. 
The plaintiff, the Surety Company, instituted this action against the 
board of education and the individual members thereof and certain 
creditors. The cause was submitted to a referee. In substance the find- 
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ings of fact are as follows: On 21 January, 1924, the board of education 
of Pender County entered into a contract with Walter Clark, a contrac- 
tor, for the erection of a two-story brick and frame high school building 
at Atkinson, North Carolina. Said building was to be completed on or 
before 15 August, 1924, and the contract price specified, was $49,618. 
The plaintiff executed a bond in the sum of $14,404 conditioned upon 
the faithful performance of said contract. Clark began the construc- 
tion of said building, but did not complete it on 15 August, 1924. On 
29 October, 1924, Clark disappeared and the plaintiff was notified by the 
architect that the building was not completed, and thereafter the plaintiff 
waived its option to complete the said school building, and the board 
of education thereupon completed the same. The plaintiff has paid to 
ereditors furnishing labor and material for said building the sum of 
$3,050.33. There are other claims outstanding. The contract provided 
that the board of education should retain fifteen per cent of the contract 
price. When Clark abandoned the work on 25 October, 1924, the board 
had paid a total of $46,550 upon the contract price, whereas, in fact, 
eighty-five per cent of the contract price, aggregated $42,175.30. Hence 
the board had paid out $4,375.20 in excess of the retained percentage. 
The trial judge found as a fact that on 8 October, the board paid to 
Clark the sum of $5,506.38, and at that time had notice of outstanding 
unpaid bills for material and labor amounting to $3,057.40. It was 
further found as a fact that the defendant, board of education, failed 
to hold the retained percentage as required by the contract, and that in 
failing to do so, the plaintiff was thereby injured. It was further found 
that on 25 October, the board of education issued to Clark, the contrac- 
tor, a check in the sum of $132.50 upon the certificate of hie architect, 
and that said check was cashed by the Murchison National Bank, and 
said funds were used in making the payroll. It was further found as a 
fact that the defendant, board, at the time of the default, had on hand 
$3,057.56, and that said board actually expended in completing the 
building Hie sum of $3,079.56. 

The planut brought this action to recover the sum of $3 050.! 33 
upon the theory that the failure of the board to hold the eciauicd per- 
centage released the surety from lability. The board set up a counter- 
claim against the plaintiff, alleging that it had suffered damage in the 
sum of $2,000 by reason of failure of the contractor to complete the 
building on time. Both parties filed exceptions to the referee’s report, 
and thereafter the cause was submitted to the trial judge. It was agreed 
that all matters in controversy had been settled except the $132.50 item 
due the Murchison Bank and the claim of plaintiff against the board of 
education and the individual members thereof. .\fter hearing the ex- 
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ceptions the court held that the plaintiff was not entitled to recover any- 
thing from the board of education or the individual members thereof, 
and that the board of education was not entitled to recover from the 
plaintiff. It was further adjudged that the Murchison National Bank 
recover of the board of education the sum of $132.50. 

From judgment so rendered, plaintiff appealed. 


I. C. Wright for plaintiff. 
MeCullen & McCullen and Bryan & Campbell for Board of Education 
and Murchison National Bank. 


BrocpvEn, J. The findings of fact by the referee and the trial judge 
establish substantially the following fact-status: When Clark, the con- 
tractor, defaulted, the board of education had in hand, applicable to the 
contract price, the sum of $3,067.50 plus the Murchison Bank item of 
$132.50, making a total of $3,200. If said board had complied with the 
contract with respect to the retained percentage, as it had agreed to do, 
it would have had in hand, applicable to the contract prize, the sum of 
$4,375.20. When the default occurred it was the duty of the surety to 
complete the building. The surety, however, waived its option and the 
board of education, as it had a right to do, thereupon proceeded to 
complete the building and paid therefor the sum of $3,079.56. There- 
fore, the difference between what the board should have had in hand 
from the retained percentage and what it paid out to complete the 
building was $1,295.64. Manifestly, when the contractor defaulted and 
the surety failed to complete the building the board of education had 
the right to use all funds in its hands, applicable to the contract price, 
for the completion of the building, there being no evidence of any un- 
reasonable expenditures in the work of completion. In other words, 
if the board had complied with the contract with reference to the re- 
tained percentage, 1t would have had in hand, after the completion of 
the building, the sum of $1,295.64. This sum, being a part of the 
retained percentage, inured to the benefit of the surety that had paid 
claims of laborers and materialmen in excess of said sum. The identical 
point was discussed in Crouse v. Stanley, 199 N. C., 186, 154 S. E., 40, 
where it is written: “If the owner had complied with the agreement 
entered into between the parties he would then have in hand to turn 
over to the surety the sum of $4,202.80, and thereupon the surety would 
be entitled to said sum to apply upon the completion of the work. No 
such amount was available, and thus the surety was deprived of a credit 
to which it was entitled under the law.” A/fg. Co. v. Blaylock, 192 N. C., 
407, 1385 S. E., 136. 
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The fact that the board, on 8 October, 1924, paid to the contractor 
the sum of $5,506.38, when it had notice of outstanding bills in the sum 
of $3,057.40, imposes no liability upon the board upon the facts disclosed 
by this record. Hutchinson v. Commissioners, 172 N. C., 844, 90S. E., 
892; Warner v. Halyburton, 187 N. C., 414, 121 S. E., 756; Mfg. Co., 
v. Blaylock, 192 N. C., 407, 185 S. E., 136. 

The plaintiff cannot complain of the judgment against the board for 
$132.50 in favor of Murchison Bank for the reason that the board does 
not appeal from the judgment. 

The court is of the opinion, upon the facts found and set out in the 
record, that the plaintiff is entitled to recover of the board of education 
the sum of $1,295.64. No recovery is permissible against the individual] 
members of the board. Noland v. Trustees, 190 N. C., 250, 129 S. E,, 
ov. 

Modified and affirmed. 


In RE GEORGE C. EUBANES. 
(Filed 9 March, 1932.) 


Actions A a: B e—Proceeding in this case did not involve legal con- 
troversy and could not be maintained under Declaratory Judgment 
Act. 

A proceeding brought ex parte, with no contradicter present, to have 
the racial status of the petitioner determined and which is not brought 
for the purpose of determining the petitioner's matrimonial status or his 
legitimacy, or other legal purpose, presents a social matter rather than 
a legal controversy, and does not come within the scope of the “Uniform 
Declaratory Judgment Act,’ and the proceeding will be dismissed. Ch. 
102, Public Laws of 1981. 


APPEAL by petitioner from Sinclair, J., at Chambers in Greenville, 
27 August, 1931, at Chambers in New Bern, + September, 1931. From 
CRAVEN, 

Ex parte proceeding under Uniform Declaratory Judgment <Act to 
have petitioner’s pedigree, or racial status, fixed and determined by 
declaratory order or decree of the court. 

The petitioner alleges that his father was a full-blooded white man 
and his mother half white and half Mohawk Indian, thus rendering the 
petitioner three-fourths white and one-fourth Mohawk Indian with re- 
spect to his blood and race; that a judicial determination to this effect 
would relieve the petitioner of much embarrassment and humiliation in 
the vicinity of his residence because of a contrary suggestion relative to 
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his race having been expressed in the community; and that he is entitled 
by law to have his pedigree established in this proceeding as he is the 
only real party in interest. 

The judge at first entered a decree agreeably to the prayer of the 
petitioner, but later struck it out on the ground that he was without 
authority to entertain the petition and that his first judgment was a 
nullity for want of jurisdiction. 

The petitioner appeals, assigning error. 


Joseph Dawson for petitioner, 


Stacy, C. J. The petitioner is not asking to have his matrimonial 
status declared, as was the case in Baumann v. Baumann, 250 N. Y., 
382, nor his legitimacy established, as appeared in Beresford v. Attorney- 
General, L. R. (1918) Prob., 33, note 12 A. L. R., 86. See, also, note, 
68 A. L. R., 129. He seeks only to have his racial status determined in 
an ex parte proeceding with no contradicter present. Primarily, his 
purpose partakes of a social matter rather than a legal controversy. 

The proceeding is not within the scope or purview of the Uniform 
Declaratory Judgment Act, chap. 102, Pubhe Laws 1£31. Poore v. 
Poore, 201 N. C., 791,161 8. E., 532. 

Proceeding dismissed, 


ALEXANDRA B. HANKINS vy. J. R. HANKINS AND WIFE, MINDA 
HANKINS. 


(Filed 9 March, 1982.) 


1. Husband and Wife E a—Elements necessary to be established in action 
for alienation of affections, 


In an action by a wife to recover damages for the allenation of the 
affections of her husband she must establish by proper evidence that she 
and her husband were happily married and that genuine love and affec- 
tion existed between them, that such love and affection was alienated, 
and that the wrongful and malicious acts of the defendant brought about 
such alienation. 


2. Husband and Wife E b—Evidence in this case held incompetent in 
an action for damages for alienation of affections of husband. 


Where, in an action by a wife against her father-in-.aw to recover 
damages for the alienation of the husband’s affections, the evidence 
tends to show that the married couple came to live with the husband's 
father on account of their strained financial circumstances: Held, evi- 
dence that the defendant's house was in disrepair and that the food, 
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which was served to all alike, was not good, that the defendant opposed 
the church and held views of contempt for the marriage ceremony is 
incompetent, and the judgment of the Superior Court granting a new 
trial in the county court upon exceptions based upon the admission 
of such evidence will be affirmed. 

3. Evidence I b—Admission of Ictter in evidence in this case held error. 


In an action by the wife against her father-in-law for alienating from 
her the affections of her husband: Held, a letter from the plaintiff's 
attorney to the defendant listing the wrongs alleged to have been com- 
mitted by him is ex parte and self-serving and incompetent as evidenve 
upon the trial. 

4, Husband and Wife E b—lIn action for alienation evidence of the rela- 
tions between the parties is competent within limits. 

In an action by the wife against her father-in-law to recover damages 
for the alleged alienation of the affections of the husband evidence of 
the relationship between the parties is competent and constitutes a proper 
and vital subject of inquiry, but evidence of the number of parties the 
plaintiff had in her own house, or of the amount of money the defendant 
gave his daughters, or of the provision of the defendant to have his body 
cremated is incompetent and does not come under the rule, such evidence 
being wholly foreign to the issue and not being of declaration tending to 
show bias, animus or hostility to the plaintiff or her marriage. 


Civit action, before Oglesby, J., at September Term, 1931, of 
ForsyTH. 

This action was instituted in the County Court of Forsyth County. 
The plaintiff married James Hankins, the son of the defendant, in New 
York, in September, 19238, and afterwards ved in Boston, Massachu- 
setts, for about two years. 

The evidence tended to show that James Hankins was supposed to be 
studying law at Harvard University, but that he fell in love with 
plaintiff and the marriage resulted. The young couple had a hard time. 
The husband worked for a doctor in Boston and at the Waldorf Cafe- 
teria. His duties were chiefly those of a janitor at the home and at the 
office of the doctor. The plaintiff also was working in somewhat the 
capacity of a servant. In due time a baby was born and the family was 
becoming involved in debt. In October, 1925, the plaintiff and her 
husband and baby came to Winston-Salem, North Carolina, to live in 
the home of defendants. The defendant, J. R. Hankins, father of plain- 
tiff’s husband, secured employment for his son at Reynolds Tobacco 
Company. 

The plaintiff testified that when she arrived at the home of her 
father-in-law and mother-in-law, the defendants in this case, that she 
received a cold reception. The plaintiff and her husband were assigned 
a room in the home of defendants on the second story. The plaintiff 
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offered evidence tending to show that she was pregnant with the second 
baby at the time she came to the home of her father-in-law. 

The evidence in the case covers approximately three hundred printed 
pages and no effort will be made to recapitulate it in detail. The testi- 
mony of plaintiff tended to show that the defendant, her father-in-law, 
was close-fisted, stingy and parsimonious; that he conceived the idea 
that plaintiff was extravagant, and that he began to complain about 
water dripping from the faucets and other petty details. Plaintiff 
further testified that the antipathy of her father-in-law increased from 
time to time, and that he called her a “dirty pig” and accused her of 
being a thief because she wasted water from the faucets in the house; 
that he called her an ‘‘old fool” because she disagreed wth some of his 
religious views, and that upon one oceasion when she ard her husband 
were having an argument the defendant, her father-in-law, suggested 
to his son that he pick up a stick of wood and “knock her on the head’; 
that the said defendant had inquired of his son if there was no way to 
upset the marriage, and that he advised his son to throw the plaintiff 
out of his life. Subsequently plaintiff's husband and her brother-in-law 
assaulted the defendant and beat him because the father refused to 
hand over to his sons certain sums of money which they wanted, and 
that thereafter the father-in-law accused the plaintiff of encouraging 
the sons to beat the father. Plaintiff further testified that by reason of 
the hostility of defendants the affection of her husband was thoroughly 
destroyed and alienated; that he became cross and quarrelsome and 
finally told his wife, the plaintiff, that she would have to “get to hell 
away from there.” 

About the latter part of February or the first of March, 1930, plaintiff 
left and returned to Boston. The family then consisted of the plaintiff 
and four babies. 

The defendants offered evidence tending to show that the plaintiff 
was extravagant and totally unwilling to make any reasonable effort to 
live within the income and earning of her husband, and that she was 
fiery and high tempered and disposed to “start an argument” with or 
without cause. There was evidence that the defendant, J. R. Hankins, 
started with nothing and through years of hard work and self-denial 
had accumulated a considerable block of Reynolds tobaceo stock. 

At the conelusion of the evidence a nonsuit was taken as to the 
mother-in-law, the defendant, Minda Hankins, aa the following issues 
were submitted to the jury: 

1, “Did the defendant, J. R. Hankins, seaitoudly alienate the affec- 
tions of the plaintiff’s husband and cause him to abandon his wife, the 
plaintiff, as alleged in the complaint?” 
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2, “If so, did the defendant, J. R. Hankins, act from personal ill-will 
towards the plaintiff, or wantonly or oppressively, or from reckless in- 
difference to her rights?’ 

3. “What amount, if any, of compensatory damages is the plaintiff 
entitled to recover of the defendant, J. R. Hankins” 

4, “What amount, if any, of punitive damages is the plaintiff entitled 
to recover of the defendant, J. R, Hankins ?” 

The jury answered the first issue “yes,” the second issue “ves,” the 
third issue “$26,000,” and the fourth issue “$12,000.” 

From judgment upon the verdict, the defendant appealed to the 
Superior Court and duly filed exceptions in accordance with the statute 
regulating the practice in Forsyth County Court. The cause was heard 
by Oglesby, judge, who sustained approximately nineteen exceptions as- 
signed by the defendant and overruled about two hundred others, and 
awarded a new trial. The plaintiff appealed from judgment awarding 
a new trial, and the defendants appealed from that part of the judgment 
overruling: the two hundred exceptions referred to. 


Parrish & Deal for plaintiff. 
Manly, Hendren & Womble for defendant. 


Brocpen, J. When the plaintiff instituted her action against the de- 
fendants for damages, both compensatory and vindictive, alleging that 
the affections of her husband had been alienated, the law imposed upon 
her the duty of showing, by proper evidence, the following facts: (1) 
that she and her husband were happily married, and that a genuine love 
and affection existed between them; (2) that the love and affection so 
existing was alienated and destroyed; (3) that the wrongful and mali- 
cious acts of defendant produced and brought about the loss and aliena- 
tion of such love and affection. Brown v. Brown, 124 N. C., 19, 32 
S. E., 320; Powell v. Benthall, 1386 N. C., 145, 48 S. E., 598; Cottle v. 
Johnson, 179 N. C., 426, 102 S. E., 769; Rose v. Dean, 192 N. C., 556, 
135 S. E., 348; Hyatt v. McCoy, 194 N. C., 760, 140 S. E., 807; 
Townsend v. Holderby, 197 N. C., 550, 149 8. E., 855. 

Obviously, if the love and affection of the husband was alienated or 
destroyed either by his own cupidity, habits, or other cause, without 
interference or wrongful procurement of a third party, then such third 
party would not be liable in damages. The plaintiff, however, assumed 
the burden of proving that the loss of her husband’s affection was 
occasioned and brought about by the wrongful and malicious counsel, 
advice and procurement of her father-in-law, the defendant, J. R. 
Hankins. She undertook to show that the house in which she was living 
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with her father-in-law was in bad repair and that the food was neither 
dainty nor nourishing, consisting principally of half-cooked cowpeas and 
collards; that her father-in-law was opposed to the chureh and that he 
was a disciple of one Haldeman Julius, who, apparently, was engaged 
In Writing articles attacking and ridiculing the church, and particularly 
showing contempt for the marriage ceremony sanctioned by the church. 
She introduced a letter from her counsel to the defendants detailing her 
statement of the deficiencies and delinquencies of the defendant, her 
father-in-law. 

In substance the foregoing evidence was found by the trial judge to 
be mcompetent, and he sustained exceptions thereto and awarded a new 
trial. This Court concurs in the ruling of the trial judge with respect to 
such exceptions. 

The plaintiff and her husband voluntarily entered the home of her 
father-in-law, the defendant, J. R. Hankins. At the timc, plaintiff and 
her husband were hardly able to keep “buckle and tongue” together. If 
they were willing to accept the hospitality of the father-in-law, the law 
imposed upon them the duty of taking the home as they found it. If the 
food was not to the plaintiff’s liking, it is sufficient to note that all other 
members of the family ate the same food. If the room in which plaintiff 
and her husband lived needed plastering, 1t was the defendant’s hone, 
and the plaintiff and her husband were not compelled to continue to 
reside thercin. The evidence discloses that after some per.od of time the 
defendants conveyed a part of their homeplace to the plaintiff and her 
husband, and that thereupon they built their own dwelling and moved 
into it. In like manner, the evidence with respect to the defendant’s 
hostility toward the church or his general religious views in the hght 
of the record, was wholly incompetent. The liberality of our Constitu- 
tion and laws uot only recognizes but guarantees to each man the right 
to construct a religious belief to suit himself, free from the supervision 
and control of any power on earth. Moreover, the same liberality and 
security of law stand guard about him even if he has no religion at all. 
These principles are too fundamental to require debate or elaboration. 
S.v. Beal, 199 N. C., 278, 154 S. E., 604. Furthermore, the letter which 
plaintiff’s attorneys wrote to the defendant, lsting the wrongs com- 
mitted by him was, at least, an exw parte and self-serving declaration. 

The defendant presents to the court approximately two hundred ex- 
ceptions based upon alleged incompetent evidence and erroneous instruc- 
tions to the jury. Much of this evidence was admitted for the limited 
purpose of showing the relationship between the parties. It is useless to 
discuss the evidence bearing upon the relationship of defendant, Minda 
Hankins, for the reason that a nonsuit was taken as to her. Manifestly, 
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the relationship between the parties constitutes a proper and vital sub- 
ject of inquiry, and consequently the decisions relating to the subject 
recognize that wide latitude is permissible, but at the same time the 
courts invariably sound a warning that such evidence may easily wander 
too far afield. The relationship between the father, the defendant, and 
his son, plaintiff’s husband, and the plaintiff herself, would be competent, 
but, for example, the number of parties the plaintiff had while she was 
living im her own house or the amount of money the defendant, J. R. 
Hankins, gave to his own daughters for school purposes, or that the 
defendant had provided in his will that his body be cremated, constituted 
items of evidence wholly foreign to the issue. These were not declara- 
tions made by the defendant to the plaintiff or to her husband, or about 
either of them, showing any bias, animus or hostility to the plaintiff or 
her marriage, and, therefore, had no proper place in the ease. 

Having determined that a new trial was properly granted, the court 
deems it unnecessary and inadvisable to undertake to discuss further the 
exceptions presented in the defendant’s appeal. 


Affirmed. 


NORTH CAROLINA JOINT STOCK LAND BANK OF DURHAM vy. J. J. 
WHITEHURST. 


(Filed 9 March, 1932.) 


Wills E b—Held: under facts of this case devisee could convey fee-simple 
absolute title. 


Where a testator devises certain lands to his son for life and then to 
the lawful heirs of his body, if any, and if none to C. and J., and their 
heirs equally, and the son has no children at the date of the probate of the 
will tut afterwards has living children, and also thereafter purchases 
all the title and interest of C. and J.: Held, the son can convey the fee- 
simple absolute title. Glenn v. Ashby, ante, 244, Williams v. R. R., 200 
N. C., 771. 


AppeaL by defendant from Harris, J., at January Term, 1932, of 
WAYNE. 

Plaintiff being under contract to convey a certain tract of land to 
the defendant, J. J. Whitehurst, duly executed and tendered deed there- 
for, with full covenants of warranty, and demanded payment of the 
purchase price as agreed, but the defendant declines to accept the deed 
und refuses to pay the purchase price, claiming that the title offered is 
defective. 
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It was agreed that if, in the opinion of the court, under the facts sub- 
mitted, the plaintiff could convey a good and indefeasible fee-simple title 
to the tract of land in question, judgment should be centered for the 
plaintiff, otherwise for the defendant. 

Irom a judgment for the plaintiff, the defendant appeals, assigning 
error. 


W. G. Mordecar for plaintiff. 
Langston, Allen & Taylor for defendant. 


Stacy, C. J. On the hearing the sufficiency of the title offered was 
properly made to depend upon the construction of the following pro- 
vision in the joint will of John Smith and Julia P. Smith: 

“Item 6. We bequest to our son Mack D. Smith all the lands we own 
north of Julia P. Woods line during his lifetime and then to the lawful 
heirs of his body if any, if none we give it to our sons Christopher W. 
Smith and John Smith and to their heirs equally.” 

The fact situation is, that at the time of the probate of said will, 16 
February, 1901, Mack D. Smith and wife had no children, but five 
children have since been born to them, all of whom are now living. 

On 16 September, 1904, Mack D. Smith purchased from Christopher 
W. Smith and John Smith all their right, title and interest in said 
property. 

Thereafter on 20 September, 1904, Mack D. Smith and wife conveyed 
the locus in quo to B. F. Barwick, through whom the plaintiff has ac- 
quired title by mesne conveyances. 

Plaintiff’s deed is sufficient to convey a fee-simple title, and the judg- 
ment may be upheld, either under the principle announced in Glenn v. 
Ashby, ante, 244, or the rule stated in Williams v. kh. &., 200 N.C, 
771, 158 S. E., 473. 

Affirmed. 


W. E. HOOKER anp GREENVILLE BANKING AND TRUST COMPANY, 
ExecutTors oF MRS. GERTRUDE H. COWARD, v. C. 38. FORBES AnpD 
CLARA J. FORBES. 

{Filed 9 March, 1982.) 


1. Process B f—Return of sheriff is prima facie proof of service and 
contrary must be shown by clear and unequivocal proof. 


A sheriff's return noted on a summons in a civil action that the sum- 
mons had been properly served prima facie establishes such service, and 
the burden is on the party claiming that service had not in fact been 
made to prove want of service by clear and unequivocal evidence. 
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2. Appeal and Error J c—Finding that service of process has been made 
held conclusive in this case. 


Where the trial court upon conflicting evidence finds as a fact that the 
summons in the action was in fact served on the defendant, the finding 
is conclusive, and where upon such finding the defendant’s motion to set 
aside a judgment rendered therein by default under the provisions of 
C. 8., 600, on the ground that service had not been made will be upheld. 

3. Process C c—Defect in summons held formal and remedial by amend- 
ment. 

Under the provisions of C. 8., 476 that process must be signed by the 
Clerk of the Superior Court having jurisdiction of the action construed 
with the provisions of C. S., 547, the negligent failure of the clerk to 
sign his name to the summons in a civil action is a formal defect and 
one that would be waived by a general appearance, and it is within the 
authority of the trial judge to permit a correction by amendment nunc 
pro tune. 


AppreaL by defendant Clara J. Forbes from Cranmer, J., at January 
Term, 1932, of Pirr. Affirmed. 

On 9 March, 1923, the defendants executed and delivered to Gertrude 
H. Coward their promissory note under seal for $2,000 payable 9 March, 
1924, and on 19 August, 1931, the plaintiffs brought suit to recover the 
amount due thereon. On 21 September, 1931, no answer having been 
filed, the clerk of the Superior Court, in accordance with the regular 
practice and procedure, gave judgment against the defendants in the 
sum of $2,000 with interest from 9 March, 1929, and the costs of the 
action. On 18 December, 1931, the defendant Clara J. Forbes notified 
the plaintiffs that she would make a motion before the judge presiding 
in the Superior Court on 18 January, 1932, to set aside and vacate the 
judgment. Her affidavit set out as grounds of her motion the failure 
of the officer to serve her with process and the failure of the clerk to sign 
the summons before it was delivered to the officer. 

From the evidence introduced the judge found the facts and_ set 
them out in the judgment. Clara J. Forbes averred that no summons 
had ever been served on her in the cause, while the plaintiffs relied upon 
the officer’s return on the summons together with an affidavit of the 
deputy sheriff that he read the summons to her and left with her a copy 
of the summons and complaint. The court found that proper service 
of process had been made. 

In reference to 1ssuing the summons the finding is this: “A summons 
was duly issued out of the office of the clerk of the Superior Court in 
favor of the plaintiffs and against the defendants in the action on 19 
August, 1931, and at the time of the issuance of said summons the plain- 
tiffs duly filed a verified complaint, and at the time the said summons 
was filled out W. H. Woodard, vice-president of the Greenville Banking 
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and Trust Company, one of the executors, requested the clerk not to 
hand the summons to the sheriff until his co-executor could come in and 
verify the complaint and sign the bond, and on the same date thervafter 
W. E. Hooker, the other executor, came into the clerk’s office, verified 
the complaint and signed the bond; and thereupon the clerk of the court 
carried said summons and a copy of said summons and a copy of said 
complaint for each defendant to the sheriff’s office and delivered same 
to the sheriff or his deputy; and then and there the clerk himself directed 
the sheriff or his deputy to serve the same upon the defendants, paying 
to the sheriff his fees for said service; that by oversight the clerk failed 
to sign said original summons.” 

It was adjudged that the service of process upon the clefendants was 
valid, that the clerk sign the summons nunc pro tunc, and that the 
motion to set aside the judgment be denied. Clara J. Forbes excepted 
and appealed. 


Harding & Lee for appellant. 
Albion Dunn for appellee. 


Abas, J. The sheriff’s return notes the service of process by reading 
the summons to the defendants and by delivering to each of them a copy 
both of the summons and of the complaint. As the return is prima facie 
correct it cannot be set aside unless the evidence in contradiction is clear 
and unequivocal. Commissioners v. Spencer, 174 N. C., 36; Trust Co. 
v. Nowell, 195 N. C., 449. The affidavit of the appellant, discredits the 
return and that of the deputy sheriff supports it. The court found as a 
fact that the summons had been served as the statutes direct, and this 
finding is conclusive. Chemical Co. v. Long, 184 N. C., 398; Daugherty 
v. Commissioners, 183 N. C., 149. The principal exception relates to 
that part of the judgment which directs the clerk to affix his signature 
to the summons nunc pro tune. 

When the plaintiffs applied to the clerk for a summcns against the 
defendants they filed a complaint verified by one of the parties. The 
prosecution bond on the back of the summons was signed on behalf of 
the Greenville Banking and Trust Company, an executor, but the clerk 
did not issue the summons until the other executor had signed the bond 
and verified the complaint. Under the justification of the bond are the 
jurat and the clerk’s signature. After the bond had been justified and 
the complaint filed the clerk delivered the papers to she sheriff for 
service upon the defendants, not having signed his name to the summons. 

This process must be signed by the clerk of the Superior Court having 
jurisdiction to try the action. C. S., 476. The question is whether the 
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omission of the clerk’s signature may be supplied by amendment. It is 
provided that “the judge or court may, before or after judgment, im 
furtherance of justice, and on such terms as may be proper, amend any 
pleading, process, or proceeding by adding or striking out the name otf 
any party, by correcting a mistake in the name of a party, or a mistake 
in any other respect. . . . When a proceeding taken by a party 
fails to conform to law in any respect, the trial judge may permit an 
amendment of the proceeding so as to make it conformable thereto.” 
C.S., 547. The purpose of the statute is “to facilitate the trial and dis- 
position of causes upon their merits; and to this end when necessary the 
process and pleadings are liberally reformed by amendments which do 
not substantially change the claim or defense.” Cheatham v. Crews, 81 
N.C. 343. 

In /ienderson v. Graham, 84 N. C., 496, the summons was issued 
Without the signature of the clerk in the blank space at the end of the 
instrument. After it had been served the defendants’ attorney entered 
a special appearance and moved to dismiss the action, and the plaintiff's 
attorney asked leave to amend by allowing the clerk to affix his signature 
nune pro tune. The court declined to allow the amendment for want of 
power and granted the motion to dismiss. 

On appeal to the Supreme Court Chief Justice Smith, after discussing 
the question whether the action must necessarily be dismissed or abated, 
announced the following principle which was stated in one of the cited 
authorities: Any defect or omission of a formal character which would 
be waived or remedied by a general appearance or an answer upon the 
inerits, may be treated as a matter which can be remedied by amendment. 
The failure of the clerk to sign the summons was held to be a mistake 
of this description. 

In the Henderson case the summons was issued by the elerk in Meck- 
lenburg on + January, 1579, and was addressed to the sheriff of that 
county. The seal was affixed, but the seal imparted no legal eficaey to 
the summons; it merely indicated its official character. The statute re- 
quiring the summons to be signed by the clerk “under the seal of his 
court’ (Battle’s Revisal, 159, sec. 73), was repealed by the act of 18767. 
Pub. Laws, ch. 85, sec. 4. If the seal was evidence of the offietal char- 
acter of the summons why should not the same significance be given to 
the clerk’s signature under the jurat on the back of the summons? A 
seal, especially when not necessary, 1s not the ouly way by which the 
official character of process may be shown. This fact is pointed out im 
Redmond v. Mullenaz, 118 N. C., 505: “Though the paper purporting 
to be a summons may be informal in some respects, or even defective 
in failing to contain all that, according to the requirements of the 
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statute, should appear in it, its informality and defects may be cured by 
amendment if there is evidence upon its face that it has emanated from 
the proper office and was intended to bring the defendants into court to 
answer a complaint of the plaintiff.” The clause, “Unless there 1s some- 
thing upon the face of the paper which stamps upon it unmistakenly 
an official character, it is not a defective summons, but no summons at 
all,’ was evidently intended to accentuate the insufficiency of the blank 
suinmons taken from the clerk’s office by an agent of the plaintiff and 
filled out in the office of the plaintiff’s attorney—the fact being that the 
summons was never issued or served. It had previously been decided 
that a writ signed by an attorney under a verbal deputation of the clerk 
to all the members of the bar was a nullity. Shepherd v. Lane, 138 
N. C., 148; Gardner v. Lane, 14 N. C., 53. 

It has been held that process issued to another county without a seal 
is void (Taylor v. Taylor, 883 N. C., 116; McArter v, Rhea, 122 N. C., 
614), but in Calmes v. Lambert, 153 N. C., 248, it was said that if these 
expressions are correct they are so only until the process is validated by 
amendment, and several of our decisions have sustained amendments of 
this character. Clark v. Hellen, 23 N. C., 421; Vick v. Flournoy, 147 
N. C., 209. See, also, Hlramy v. Abeyounis, 189 N. C., 278. 

According to the foregoing principle the absence of the clerk’s signa- 
ture on the summons was a defect of a formal character which would 
have been waived by a general appearance and was therefore remediable 
by amendment. Judgment 

Affirmed. 


Z. M. L. JEFFREYS, J. T. JEFFREYS anp R, A. JEFFREYS, TRADING -as. 
JEFFREYS AND SONS, anp RANSOM CREECH, v. BOSTON INSUR- 
ANCE COMPANY anp CONTINENTAL GIN COMPANY. 


(Filed 9 March, 1982.) 


1. Trials F a: Pleadings I b—Where pleadings do not raise any determina- 
tive issues court may render judgment on the pleadings. 


Only issues of fact arising upon the pleadings which ere determinative 
of the rights of the parties must be submitted to the jury, C. S., 519, and 
where the only controverted fact has no bearing on the rights of the 
parties, judgment may be rendered on the pleadings upon the facts 
admitted. 


2. Insurance N c-—~-Mortgagee named in loss-payable clause held entitled 
to proceeds of policy as against seller retaining title. 

The purchaser of a cotton gin under a title-retaining contract gave notes 

for the balance of the purchase price guaranteeing the seller against loss. 

by fire. Thereafter, the purchaser took out a poliey of fire insurance. 
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on his property with a loss-payable clause in favor of his mortgagee as 
his interest might appear, and the gin was included in the property cov- 
ered in the insurance policy. Upon loss by fire the insurance company paid 
the amount of the policy into court, and the controversy depended upon 
the respective rights of the mortgagee and the seller of the cotton gin: 
Held, although the seller had an insurable interest in the property de- 
stroyed, the purchaser had not taken out any insurance protecting this 
interest and had not made any agreement to do so, but had given only 
a personal guarantee against loss by fire, and the mortgagee named in 
the loss-payable clause of the policy was entitled to the proceeds thereof 
under the terms of the policy contract protecting his interest therein. 

3. Same—In absence of agreement, only mortgagees named in loss- 
payable clause are entitled to proceeds of policy. 

Both the mortgagor of property and his mortgagee have an insurable 
interest therein, and where there are several mortgagees and the mort- 
gagor takes out a policy of insurance with a loss-payable clause to them 
as their interest might appear they are entitled to the proceeds of the 
policy in proportion to their debts if there are no priorities by registra- 
tion, agreement, or otherwise, but where one of the mortgagees is not 
named in the loss-payable clause he is not entitled to any of the proceeds 
thereof and the mortgagees named in the policy are entitled to the ex- 
clusive benefit thereof, unless the mortgagor had agreed to take out a 
policy for his benefit, in which case the mortgagee would be entitled to an 
equitable lien on the proceeds of the poliey, at: least as against the 
mortgagor. 


APPEAL by plaintiffs, Jeffreys and Sons, from Cranmer, J., at August 
Term, 1931, of Wayne. Modified and affirmed. 

This is an action on a policy of insurance issued on 9 September, 
1930, by which the defendant, Boston Insurance Company, insured the 
plaintiff, Ransom Creech, against loss or damage by fire ou the property 
described in the policy. It 1s provided in the policy that the loss, if any, 
shall be payable to the plaintiffs, Jeffreys and Sons, as their interest 
may appear. 

While the policy was in full force and effect, according to its terms, 
to wit: on 23 January, 1931, the property described therein was de- 
stroyed by fire. Both the plaintiffs, Jeffreys and Sons, and the defend- 
ant, Continental Gin Company, as creditors of the plaintiff, Ransom 
Creech, filed claims with defendant, Boston Insurance Company, for 
the amount of the loss. It was agreed by and between the plaintiffs and 
the defendants that this amount was $2,750. After the commencemeut 
of this action, this sum was paid into the office of the clerk of the 
Superior Court of Wayne County, by the defendant, Boston Insurance 
Company, in full settlement of all claims against said company under 
its policy of insurance. This action, therefore, involves only the con- 
flicting claims of the plaintiffs, Jeffreys and Sons, and of the defendant, 
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Continental Gin Company, to said sum, now in the hands of said clerk. 
The plaintiff Ransom Creech, makes no claim to any part of said sum, 
in his own behalf. 

The policy of insurance sued on in this action was issued to the plain- 
tiff, Ransom Creech, as the owner of the property described therein. It 
contains a provision in words as follows: 

“Tt is agreed that any loss or damage that may be ascertained and 
proven to be due the assured under this policy shall be payable to 
Jeffreys and Sons, as their interest may appear, subject, nevertheless, to 
all the conditions of the policy.” 

At the date of the issuance of said policy, the plaintiff, Ransom 
Creech, was indebted to the plaintiffs, Jeffreys and Sons, in a sum in 
excess of $3,000. This indebtedness was secured by a mortgage deed 
exceuted by the plaintiff, Ransom Creech, by which the said plaintift 
couveyed to the said Jeffreys and Sons, the property deseribed in the 
policy of insurance. This mortgage deed is dated 15 January, 1930, 
and was duly recorded in the office of the register of ceeds of Wayne 
County. The indebtedness secured by said mortgage deed has not been 
paid. The amount of said indebtedness exceeds the amount of the loss 
covered by the policy. 

The property descertbed in the pohey of insurance sued on in this 
action, consisted in part of certain gin machinery. This gin machinery 
was sold to the plaintiff, Ransom Creech, by the defendant, Continental 
Gin Company, on or about 21 August, 1929. Tn part payment of the 
purchase price for said gin machinery, the plaintiff, Ransom Creech, 
executed and delivered to the defendant, Continental Gin Company, 
two notes, which were duly recorded in the office of the register of deeds 
of Wayne County, prior to the registration of the mertgage deed from 
the plaintiff, Ransom Creech, to the plaintiff, Jeffreys end Sons. Each 
of said notes contained a provision in words as follows: 

“Tt is expressly understood and agreed by and betweer the holder and 
the maker of this note that the title and ownership of said machinery, 
for which this note is given, shall remain in the said Continental Gin 
Company, or owner of this note, until this note and all other installment 
notes or renewals thereof, shall be paid in full. 

“Tt is further understood that the maker of this note guarantees said 
Continental Gin Company against any damage or loss to said machinery 
by fire or other cause, and if said property 1s damaged or destroyed by 
fire or other cause, the maker of this note agrees to pay this note and 
will not claim any rebate or reduction on account of such loss.” 

At the date of the fire which destroyed the property covered by the 
policy of insurance, including the gin machinery which was sold to the 
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plaintiff, Ransom Creech, by the defendant, Continental Gin Company, 
the amount due on said notes was $1,094.40, with interest from 4 De- 
cember, 1929. This amount has not been paid. 

There is no provision in the policy that the loss, if any, or any part 
thereof, shall be payable to the defendant, Continental Gin Company, 
nor is there any allegation in the answer of the said defendant that 
the insured, Ransom Creech, covenanted or agreed to insure said ma- 
chinery for the benefit of said defendant. 

It is alleged in the complaint filed jointly by the plaintiffs, Jeffreys 
and Sons, and Ransom Creech, that the premium for the policy of in- 
surance sued on in this action, was paid by the plaintiffs, Jeffreys and 
Sons. This allegation is specifically denied in the answer filed by the 
defendant, Continental Gin Company. This defendant alleges in its 
answer that if the premium was paid by the plaintiffs, Jeffreys and Sons, 
as alleged in the complaint, the amount thereof was charged by said 
plaintiffs to the plaintiff, Ransom Creech, and contends that for this 
reason, the premium was, in effect, paid by the said plaintiff. 

The action was heard on the demurrer filed by the plaintiffs, Jeffreys 
and Sons, to the answer of the defendant, Continental Gin Company, on 
the ground that the facts stated therein are not sufficient to constitute 
a defense to the cause of action alleged in the complaint, and on the 
motion of said plaintiffs for judgment on the pleadings. This demurrer 
was overruled, and the motion denied. Thereupon, the defendant, Conti- 
nental Gin Company, moved for judgment on the pleadings. This 
motion was allowed. 

From judgment ordering and directing that the defendant, Conti- 
nental Gin Company, be paid the sum of $1,094.40, with interest from 4 
December, 1929, out of the sum of $2,750, now in the hands of the clerk 
of the Superior Court of Wayne County, and that the balance of said 
sum be paid to the plaintiffs, Jeffreys and Sons, the said plaintiffs ap- 
pealed to the Supreme Court. 


Kenneth C. Royall and Andrew C. McIntosh for plaintiff. 
James J. Hatch for defendant. 


Connor, J. The only allegation of fact in the complaint in this ac- 
tion, which is denied in the answer of the defendant, Continental Gin 
Company, is that the premium for the policy sued on was paid by the 
plaintiffs, Jeffreys and Sons. This allegation is not essential to the 
cause of action alleged in the complaint. The right of the plaintiffs, 
Jeffreys and Sons, to recover on said cause of action is not dependent 
on this allegation; it 1s founded on the “loss-payable” clause in the 
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policy. The issue raised by the denial in the answer is immaterial, and 
for the purpose of determining the rights of the parties to this action 
on the facts admitted in the pleadings may be disregarded. Only issues 
of fact which arise on the pleadings, and are determinative of the rights 
of the parties to the action, must be submitted to the jury. C. S., 519. 
Miller v. Miller, 89 N. C., 209. 

It is well established as the law that a mortgagor anc. his mortgagee 
each has an insurable interest in the property conveyed by the mortgage. 
When a pohey of imsurance is procured by either a mortgagor or a 
mortgagee, Insuring his own interest in the property, and in his own 
behalf alone, such insurance does not inure to the benefit of the other. 
When, however, the policy is procured by the mortgagor, for the benefit 
of the mortgagee, or the loss covered by the policy, if avy, is expressly 
made payable to the mortgagee, as his interest may appear, the mort- 
gagece 1s entitled to the proceeds of the policy to the*extent of the amount 
of his debt secured by the mortgage. 26 C. J., 438. Thus in any event, 
on the admissions in the pleadings in the instant case, the plaintiffs, 
Jeffreys and Sons, are entitled to the sum of $2,750, now in the hands 
of the clerk of the Superior Court of Wayne County, as against the 
insured, Ransoin Creech. 

It is also well established as the law that where a policy of insurance, 
procured by a mortgagor, provides on its face that the loss, if any, shall 
be payable to two or more mortgagees, as their respective interests may 
appear, the loss covered by the policy is payable to the mortgagees in 
proportion to their debts secured by their mortgages, urless one of the 
mortgagees has a priority over the others, by reason of the registration 
laws or otherwise, or unless it is expressly provided in the policy that the 
loss shall be payable only to one of the mortgagees named in the policy. 
Where the policy provides that the loss shall be payable to one of several 
mortgagees, and there is no provision therein for the benefit of the other 
or others, the loss is payable only to the mortgagee provided for in the 
pohey. 26 C. J., 442. In the absence of an express provision in the 
policy for the payment of the loss, or any part thereof, to a mortgagee, 
such mortgagee 1s not entitled to the loss or any part thereof, as against 
the mortgagor, or as against other mortgagees, unless there was an 
agreement on the part of the mortgagor to insure the mortgaged property 
for the benefit of the mortgagee who is not provided for in the policy. 
In the latter event, the loss is payable to the mortgagee, at least, as 
against the mortgagor. 26 C. J., 442. 

In Bank v. Bank, 197 N. C., 68, 147 S. E., 691, it is said: “We under- 
stand the principle to be that as a rule a mortgagee has no right to the 
benefit of a policy taken by the mortgagor in the absence of an agree- 
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ment to that effect, unless the policy is assigned to him; but where the 
mortgagor is charged with the duty of taking out insurance for the 
benefit of the mortgagee, as between the parties to the contract, the 
mortgagee is entitled to an equitable hen on the proceeds of the policy 
obtained by the mortgagor.” See C. 8., 6420. 

On the facts admitted in the pleadings in this action, the defendant, 
Continental Gin Company, has no right, title or interest in the sum of 
$2,750, now in the hands of the clerk of the Superior Court of Wayne 
County. There is no proyision in the policy that the loss, if any, shall 
be payable to said defendant, nor is it alleged in the answer of said 
defendant, that the mortgagor, Ransom Creech, agreed to insure the gin 
machinery for the benefit of said defendant. The language contained 
in the notes cannot be construed as such an agreement. 

There is crror in the judgment ordering and directing that the amount 
of its debt be paid to the defendant, Continental Gin Company, out of 
the sum of $2,750, prior to the payment of said sum to the plaintiffs, 
Jeffreys and Sons. For this reason the judgment is 

Modified and affirmed. 


IN RE WILL OF H. L. ROWLAND. 
(Filed 16 March, 19382.) 


1. Wills D a—Probate in common form is ex parte proceeding and probate 
is conclusive until declared invalid in caveat proceedings. 

Citation to those in interest is not necessary to the probate of a will 
in common form, the proceeding being ex parte, C. 8., 41389 et seq., and 
when probated the paper-writing is valid and operative as a will and may 
not be attacked collaterally, but any person interested in the estate or 
entitled under the will may institute caveat proceedings to declare the 
paper-writing invalid, C. S., 4158 et seq, and where a paper-writing is 
offered for probate and is sufficient in form to constitute a will it is error 
for the clerk to refuse to admit it to probate on that ground. 

2. Wills C d—Paper-writing in this case held sufficient in form to con- 
stitute a holographic will. 

A paper-writing in the testator’s handwriting, dispositive on its face, 
with the name of the testator inserted therein in his own handwriting 
followed by the words “this being my will” is sufficient in form to consti- 
tute a holographic will, C. S., 4181. 


AppraL by propounders from Small, J., at November Term, 1931, of 
FRANKLIN. 
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Proceedings to probate a paper-writing or script as the holographic 
will of H. L. Rowland, deceased. 

The paper-writing offered for probate is without subscribing wit- 
nesses but it is in the handwriting of the deceased, and contains the 
following dispositive expressions: 

“T do hrby give W A Rowlal on the North west forner oo sad land 
of H L Rowled this being my will . . . I do give to Fannie C. 
Rowlad the home place (describing it) . . . I do Will J S Rowlad 
the place he lives” (describing it). 

The clerk declined to admit said paper-writing to probate as the last 
will and testament of H. L. Rowland, deceased, and <his ruling was 
wfhrmed on appeal to the Superior Court on the ground that “after an 
examination of the said paper-writing and the proof offered and after 
hearing argument of counsel for both the propounders and the caveators 
or objectors to the probate of said will, being of the opinion that the 
said paper-writing offered for probate was not executed in accordance 
with the laws of North Carolina and 1s not otherwise sufficient in form 
to constitute and be the last will and testament of H. L. Rowland.” 

Propounders appeal, assigning errors. 


Varborough & Yarborough for propounders. 
Thos. H. Ruffin and White & Malone for caveators. 


Stacy, C. J. The paper-writing in question was offered for probate 
in common form without citation to those in interest “to see proceed- 
ings.” edmond v. Collins, 15 N. C., 480, 27 Am. Dec., 208, and note. 
This is permissible under our practice, C. S., 4139 et seg., and when 
thus probated in common form, even though the proceedings be ev parte, 
such record and probate is made conclusive as evidence of the validity of 
the will, until it is vacated on appeal or declared void by a competent 
tribunal, C. 8., 4145, and it 1s not thereafter subject to collateral attack. 
Mills vy, Mills, 195 N. C., 595, 143 8. E., 180; Edwards v. White, 180 
N. C., 55, 108 S. E., 901; Starnes v. Thompson, 173 N. C., 466, 92 
S. E., 259; Moore v. Moore, 198 N. C., 510. 

It is further provided by statute, C. S., 4158 et seg., that at the time 
of the application for probate of any will, and the probate thereof in 
common form, or at any time within seven years thereafter, with certain 
additional features in favor of persons under disability, any person 
entitled under such will, or interested in the estate, may appear in 
person or by attorney before the clerk of the Superior Court and enter 
a caveat to the probate of such will. Jn re Little, 187 N. C., 177, 121 
S. E., 453. It is immaterial whether those appearing and protesting 
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call themselves interveners, objectors, or caveators. Collins v. Collins, 
125 N. C., 98, 84 8S. E., 195; Randolph v. Hughes, 89 N. C., 428; 
Edwards v. Edwards, 25 N. C., 82; Redmond v. Collins, supra; Dicken- 
son v, Slewart, 5 N.C., 99. If in reality they are opposed to the probate 
of the will, they thereby place themselves in opposition to the pro- 
pounders, and are entitled to the benefit of the statutes dealing with 
caveats. In re Little, supra; Mills v. Mills, supra. 

Speaking to the subject in fn re Will of Chisman, 175 N. C., 420, 
95 S. E., 769, Brown, J., delivering the opinion of the Court, said: “The 
probate of a will in common form is an ex parte proceeding, and no one 
interested 1s before the clerk except the propounders and witnesses. When 
an issue of devisavit vel non is raised by caveat, it is tried m the Su- 
perior Court in term by a jury. Upon such trial the propounder carries 
the burden of proof to establish the formal execution of the will, This 
he must do by proving the will per testes in solemn form.” 

Whether the paper-writing in question is the valid will of IL. L. Row- 
laud, deceased, we express no opinion, but there was error in holding, 
us a matter of law, that it 1s not sufficient in form to constitute a will. 
In re Johnson, 181 N. C., 308, 106 8S. E., 841; Alexander v. Johnston, 
171 N. C., 468, 88S. E., 785. It is dispositive on its face, and the name 
of the alleged testator 1s inserted therein, in his own handwriting, fol- 
lowed by the words: “this being my will.” C.8., 4181; Jn re Westfeldt, 
188 N. C., 702, 125 8S. E., 581; In re Harrison, 183 N. C., 457, 111 
S. E., 867; In re Bennett, 180 N. C., 5, 103 8S. E., 917. 

Let the cause be remanded for further proceedings, not inconsistent 
herewith, and according to the usual course and practice in such cases. 

Error. 


PETE FELLOS vy. WILLIAM ALLEN aAnp LESTER ALLEN, PARTNERS, 
TRADING UNDER THE NAME AND STYLE OF ALLEN BROTHERS. 


(Filed 16 March, 1982.) 


1. Judgments K b—Motion under C, S8., 600, must be made within one 
year and movant show meritorious defense and cxcusable neglect, 
ete; 


In order to set aside a judgment regularly entered, our statute, C. &., 
GUO, requires that the motion be made within one year after notice and 
that the court find as a fact the existence of mistake, inadvertence, sur- 
prise or excusable neglect, to which the Supreme Court has added another 
condition precedent, that the judge must find that the moving party has a 
meritorious defense. 
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2. Appeal and Error J c—Finding of court upon sufficient evidence that 
movant did not have meritorious defense is conclusive on appeal. 


Where upon a motion to set aside a judgment for surprise, excusable 
neglect, ete, the court finds as a fact upon supporting cvidence that the 
movant has no meritorious defense, the finding is conclusive on appeal. 
As to whether excessive damages is a sufficient showing of a meritorious 
defense, quere? 

3. Judgments K d—Motion to sct aside judgment by default held properly 
refused, verification being in substantial compliance with law. 


A verification of a complaint which is in substantial compliance with the 
law is not a sufficient ground for setting aside a judgraent entered by 
default: in this case the plaintiff, when signing the complaint, took the 
oath with uplifted hand rather than upon the Bible. 


Civir Action, before flarding, J., at February Term, 1931, of 
MrCKLENBURG, 

The plaintiff instituted this action against the defendants, alleging 
that a truck owned by the defendants and driven by the:r agent, negli- 
gently struck the building or lunch room of the plaiti:t, knocking in 
the front of said lunch room, damaging the stock of goods and mer- 
chandise therein and injuring the plaintiff. No answer was filed by the 
defendants, and thereafter an issue of negligence was submitted to the 
jury and the verdict awarded damages in the sum of #890. There was 
judgment upon the verdict and subsequently an execution levied thereon. 
When the execution was seryed the defendants made a motion to set 
aside the judgment for the reason that they had employed a reputable 
attorney who regularly practiced in the courts of Mecklenburg County 
and who agreed to represent said defendants; that they relied upon said 
attorney, and that the said attorney had failed to file an answer or to 
give them any notice of the trial. Several affidavits were offered by the 
defendants in support of the motion to set aside the judgment. In 
substance these affidavits allege that the damage done to the plaintiff 
did not exceed $20.00 or $25.00. The plaintiff, in reply, offered certain 
affidavits tending to show that the plaintiff had suffered damage in 
excess of the verdict of the jury. 

The defendants further offered evidence tending to show that the 
complaint had not been properly verified for that the plaintiff had ap- 
peared before the deputy clerk of the Superior Court o7 Mecklenburg 
County and after signing the complaint, the plaintiff had taken the 
following oath: “You swear that the facts alleged in the complaint 
are true to the best of your knowledge and belief, so help you God,” 
to which the plaintiff replied “I do,” but that the plaintiff was not 
required to place his hand on the Bible or kiss the same after the oath 
was administered. 


jeans) 
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The trial judge heard the motion and found certain facts. Finding 
No. 10, which is the chief subject of attack, is as follows: “That the 
defendants offered no evidence tending to show a meritorious defense to 
the plaintiff’s cause of action against the defendant for injury sustained, 
resulting from the negligence of defendants, and the court finds as a 
fact that the defendants have no such meritorious defense. There was 
evidence offered by the defendant that the verdict of the Jury was much 
in excess of the injury and there was evidence offered by the plaintiff 
tending to show that the verdict of the jury was much less than the in- 
jury to plaintiff.” 


Hamilton C. Jones for plaintiff. 
G. 7. Carswell and Joe W. Ervin for defendants. 


Broapen, J. The statutory conditions precedent warranting the set- 
ting aside of a judgment duly and regularly entered, are: first, the mo- 
tion must be made “within one year after notice thereof’; second, the 
court must find as a fact, the existence of “mistake, inadvertence, sur- 
prise or excusable neglect.” C. 8., 600. The Supreme Court in various 
dicisions has added a third condition precedent to the statute, to wit: 
That the judge must find that the moving party had a meritorious 
defense. If no answer has been filed, the existence of a meritorious 
defense must necessarily appear from affidavit. 

The judge finds expressly that the defendants have no meritorious 
defense. Such finding, when supported by evidence, is conclusive and 
not reviewable on appeal. Crye v. Stoltz, 193 N. C., 802, 188 S. E., 
167. It must be observed that the judge declares “that the defendant 
offered no evidence tending to show a meritorious defense to the plain- 
tiff’s cause of action,” but he further declares “there was evidence 
offered by the defendant that the verdict of the jury was much in excess 
of the injury.” If the judge had found as a fact “that the verdict of 
the jury was much in excess of the injury,” then the legal inquiry would 
have been: If the verdict is greatly in excess of the injury suffered, does 
such fact constitute a prima facie showing of a meritorious defense? 
However, it is obvious that, in the absence of such specific finding, no 
such legal question is presented. Hence the judgment must be affirmed. 

The defendants attack the verification of the complaint upon the 
ground that the plaintiff, while signing the complaint, took an oath with 
uplifted hand rather than upon the Bible. This attack cannot be sus- 
tained. In the language of Currie v. Mining Co., 157 N. C., 209, 
72 S. E., 980, it sufficiently “appears that the plaintiff was sworn and 
by an officer authorized to administer oaths. It was not necessary that it 
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should be subscribed.” Such verification was held to be a substantial 
compliance with the law. -Llford v. McCormac, 90 N. C., 151. 

So, in the case at bar, while the oath was not administered with strict 
formality, it cannot be said, as a matter of law, that the complaint was 
unverified. 


Affirmed. 


STATE v. RODMAN COX anp ELMER WHITLEY. 
(Filed 16 March, 1982.) 


1. Criminal Law J c——dAfter affirmance of judgment by Supreme Court 
the Superior Court has jurisdiction to hear motions for new trial. 


Where the Supreme Court has affirmed the judgment on an appeal in a 
criminal case and the judgment has been certified to the Superior Court, 
C. 8., 1417, the defendant may at the next succeeding criminal term of 
such Superior Court make a motion for a new trial for newly discovered 
evidence, and the judge of the Superior Court has the power to hear and 
determine the motion in his diseretion. 


2. Criminal Law L e—No appcal will lie from order of trial judge grant- 
ing a new trial in his discretion. 


A motion for a new trial for newly discovered evidence, made at the 
next succeeding term of criminal court after affirmance of the former 
conviction by the Supreme Court, is addressed to the ¢liscretion of the 
judge of the Superior Court and his order granting the motion is not 
reviewable, and an appeal therefrom by the State will be dismissed. 


APPEAL by the State from Sinclair, J., at November Term, 1931, of 
Pitt, Dismissed. 

This action was heard at November Term, 1931, of the Superior 
Court of Pitt County, on the motion of the defendants that the judg- 
ment and verdict therein at April Term, 1931, of said court, be set aside 
and that defendants be granted a new trial on the ground of newly 
discovered evidence. The motion was allowed. 

From the order of the judge setting aside the judgment and verdict 
in the action at April Term, 1931, and granting the defendants a new 
trial, the State appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Scairell 
for the State. 
Harding & Lee and Gaylord & Harrell for defendants. 


Connor, J. The defendants in this action were tried at April Term, 
1931, of the Superior Court of Pitt County, on an indictment returned 
by the grand jury at said term, in which the defendants were charged 
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with the crime of highway robbery. There was a verdict of guilty as to 
each defendant. From the judgment on the verdict that each defendant 
be confined in the State’s prison for a term of not less than seven nor 
more than nine years, both defendants appealed to the Supreme Court, 
assigning errors at the trial. Their appeal was heard at Fall Term, 
1931, of this Court. The assignments of error on said appeal were not 
sustained. The judgment was affirmed. See S. v. Cox, 201 N. C., 357, 
160 S. E., 358. 

The November Term, 1931, of the Superior Court of Pitt County, 
was the first term of said court for the trial of criminal actions pending 
therein, held after the judgment of this Court in defendants’ appeal 
from the judgment of the Superior Court of Pitt County at April Term, 
1931, was certified to said court, as provided by statute, C. S., 1417. At 
said term, the defendants, after notice to the solicitor for the State, 
moved that the judgment and verdict in the action at April Term, 
1931, be set aside, and that defendants be granted a new trial, on the 
ground of newly discovered evidence. In support of their motion, the 
defendants filed numerous affidavits from which it appeared, as they 
contended, that since the trial of the action at April Term, 1931, the 
defendants bad discovered new evidence which was not available to 
them at the date of the trial, and which, 1f submitted to a jury, would 
probably result im a verdict of not guilty as to each defendant. These 
affidavits, together with affidavits filed by the solicitor for the State, 
who opposed the motion of the defendants on the ground that it appeared 
from the affidavits filed by the defendants, that the new evidence which 
they had discovered was merely cumulative, and at most was only con- 
tradictory of the evidence offered by the State at the trial, were heard 
and duly considered by the judge presiding at said term. On his findings 
from all the affidavits offered at the hearing of the motion, with respect 
to the newly discovered evidence, the judge, in his discretion, allowed 
the defendants’ motion, and in accordance therewith ordered that the 
judgment and verdict in the action at April Term, 1931, be set aside 
and vacated. It was further ordered by the judge that the defendants 
be granted a new trial of the issue raised by their pleas of not guilty to 
the indictment on which this action 1s founded. 

It is conceded by the Attorney-General in the brief filed in behalf 
of the State on this appeal, that under the authority of S. v. Casey, 
201 N. C., 620, 161 S. E., 81, the judge presiding at the November 
Term, 1931, of the Superior Court of Pitt County, had the power to 
hear and consider, and that it was, therefore, his duty, in his discretion, 
to allow or disallow, defendants’ motion, at said term, for a new trial, 
on the ground of newly discovered evidence. In that case, it was held 
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that where the defendant in a criminal action has been convicted of a 
crime, capital or otherwise, in the Superior Court, and has appealed 
from the judgment of said court on such conviction to the Supreme 
Court, and the judgment of the Superior Court has been affirmed on 
such appeal, the judge presiding at the term of said Superior Court, 
next succeeding the afirmance of the judgment by the Supreme Court, 
at which criminal actions may be tried, has the power to hear and con- 
sider, and, in his discretion, to allow or disallow the defendants’ motion 
for a new trial on the ground of newly discovered evidence. The only 
question discussed in the brief of the Attorney-General, and therefore, 
the only question presented for decision by this appeal, is whether the 
order of the judge in the instant case allowing the defendants’ motion 
for a new trial, is subject to review by this Court, on the State’s appeal 
from said order. 

The law applicable to the decision of this question is well settled. In 
Goodman v. Goodman, 201 N. C., 808, 161 S. E., 868, it is said by 
Stacy, C. J., that rulings of the Superior Court on matters addressed 
to the discretion of the court, which involve no questions of law or legal 
inference, are not subject to review on appeal to this Court. Numerous 
cases in which this principle has been applied are cited in the opinion 
in that case. The motion for a new trial on the ground of newly dis- 
covered evidence, whether made at the trial term, or at a subsequent 
term, of the court in cases where the motion may be made and allowed 
or disallowed at such term, are addressed to the discretion of the court. 
The order allowing or disallowing the motion is not subject to review 
by this Court; it is made in the discretion of the judge, and is con- 
clusive, when made in a criminal action, on both the State and the 
defendant. S. v. Branner, 149 N. C., 559, 638 S. E., 169. 

The order in the instant case is not appealable, and for that reason, 
this appeal is 

Dismissed. 


COMMISSIONER OF BANKS, Ex REL, FARMERS AND MERCHANTS 
BANK, v. W. B. HARVEY anp His WIFr, NANNIE L. HARVEY. 


(Filed 16 March, 1932.) 


Banks and Banking H e—Action on note which is part of insolvent bank’s 
assets must be brought in name of the Commissioner of Banks. 


An action on a note payable to a bank since becoming insolyent and 
placed in the hands of the Commissioner of Banks mist be brought in 
the name of the person holding the office of Commissioner of Banks as 
such officer, as otherwise confusion might arise on the officer’s official 
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bond, and where the action is brought in the name of the office only, the 
judgment of the lower court overruling the defendant’s demurrer will be 
reversed, and upon receipt of the certificate of reversal, C. S., 1417, the 
lower court may allow an amendment of the summons and complaint in 
accordance with the opinion, C. S., 515, 547. 


Appeay by defendant, Nannie L. Harvey, from Devin, J., at Novem- 
ber Term, 1931, of Lenore. Reversed. 

This is an action on a note executed by the defendant, W. B. Harvey, 
and endorsed before delivery, by the defendant, Nannie L. Harvey. The 
note 1s payable to the order of the Farmers and Merchants Bank of 
Kinston, N. C., and was due and payable on 19 June, 1931. No pay- 
ments have been made on said note by either of the defendants. There 
is now due thereon the sum of $1,250, with interest from 19 June, 1931. 

On 30 April, 1931, the Farmers and Merchants Bank was closed by 
order of the Commissioner of Banks of North Carolina. Its assets, in- 
cluding the note sued on in this action, are now in the hands of a 
liquidating agent appointed by the Commissioner of Banks, under statu- 
tory authority. 

This action was begun on 24 August, 1931, by the Commissioner of 
Banks, on the relation of the Farmers and Merchants Bank. 

The defendant, Nannie L. Harvey, demurred to the complaint on the 
ground that there is a defect of parties plaintiff, for that the Commis- 
sioner of Banks 1s not a party to the action, as appears from the com- 
plaint. 

The action was heard on the issue of law raised by the demurrer. The 
demurrer was overruled. 

From judgment overruling the demurrer, the defendant, Nannie L. 
Harvey, appealed to the Supreme Court. 


Wallace & White and Assistant Attorney-General Seawell for plaintiff. 
Rouse & Rouse for defendant, 


Connor, J. The issue of law raised by the demurrer to the complaint 
in this action 1s whether the action on the note set out in the complaint 
can be maintained in the name of the “Commissioner of Banks, Fx rel. 
Farmers and Merchants Bank.” It is contended by the defendant, Nan- 
nie L. Harvey, that on the facts alleged in the complaint, the action can 
be maintained only by the person now holding the office of Commissioner 
of Banks. This contention was not sustained by the judge of the Su- 
perior Court, who overruled the demurrer. In this there was error. 
The demurrer should have been sustained. 

Chapter 2438, Public Laws of North Carolina, 1931, is entitled, “An 
act to create the office of Commissioner of Banks, and to provide for the 
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maintenance of the Banking Department.” It is provided therein that 
on or before 1 April, 1931, and quadrennially thereafter, the Governor, 
with the advice and consent of the Senate, shall appoint a Commissioner 
of Banks, who shall hold his office for a term of four years. It 1s 
further provided that the Commissioner of Banks, before entering upon 
the discharge of his duties, shall enter into bond, with some surety 
company authorized to do business in the State of North Carolina, as 
his surety, in the sum of not less than fifty thousand dollars, conditioned 
upon the faithful and honest discharge of all duties and obligations 
imposed upon him by statute. 

Among the duties imposed by statute upon the Commissioner of 
Banks is that of taking possession of and lquidating inselvent banking 
corporations organized under the laws of this State. To that end, he is 
authorized by statute to take possession of all the assets of an insolvent 
banking corporation, and to collect the same, by suit or otherwise. Ac- 
tions to collect notes which pass into his possession as assets of the 
corporation, must be brought by him, as Commissioner of Banks. Other- 
wise some question might arise as to the liability of the Commissioner 
of Banks under his official bond, for his defaults, if any, in the lquida- 
tion of an insolvent banking corporation. 

The judgment is reversed. Upon the certification of this decision to 
the Superior Court of Lenoir County (C. S., 1417) the summons and 
complaint may be amended in accordance with this opinion. C. S., 515 
and ©. 8., 547. 

Reversed. 


THE SCHOOL COMMITTEE OF RALEIGH TOWNSHIP, WAKE COUNTY, 
vy. EACH AND ALL THE OWNERS OF TAXABLE PROPERTY WITHIN 
RALEIGH TOWNSHIP, WAKE COUNTY, NORTH CAROLINA, AND 
EACH AND ALL THE CITIZENS RESIDING IN RALEIGH TOWN- 
SHIP, WAKE COUNTY, NORTH CAROLINA. 


(Filed 16 March, 19382.) 


Taxation A a—Where local school district is not administrative agency 
of the State it may not issue bonds without a vote, 


Whether a local school district is an administrative azency of the State 
for the purpose of providing the constitutional six months term of school, 
Art. IX, or whether it is a local municipal corporation organized for the 
purpose of operating and maintaining public schools within the district 
is a determinative factor of its right to issue bonds for school purposes 
without a vote of the people, and where, in an action brought by the local 
district to declare a proposed bond issue to be valid, it does not appear 
from a construction of the statutes creating it that it was an administra- 
tive agency of the State, a judgment in its favor is erroneous. 
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AppEAL by defendants from Harris, J., at Chambers in Raleigh, 5 
March, 1932. From Wake. 

Proceeding under chap. 186, Public Laws 1931, to determine the 
validity of certain bonds proposed to be issued under authority of chap. 
180, Pubhe Laws 1931. 

From a judgment for the plaintiff, the defendants appeal. 


Caldwell & Raymond and Bunn & Arendell for plaintiff. 
A, A. Aronson for answering defendants, 
W. Y. Bickett for defendants appearing specially. 


Stacy, C. J. This is the same case heretofore considered at the pres- 
ent term, ante, 297, opinion filed 24 February, 1932. The only difference 
in the record previously considered and the one now before the Court 
consists of an amendment to the agreed statement of facts, setting out 
the statutes, under which it is contended that, by proper construction, the 
plaintiff operates aud maintains the schools of Raleigh Township, Wake 
County, not as a local municipal corporation, organized expressly for 
that purpose, but as an administrative agency of the State so designated 
by the General Assembly in the discharge of the State’s duty under 
Article LX of the Constitution. We do not so interpret the statutes. 
Compare Glenn v. Commissioners, 201 N. C., 233. 

Having heretofore named Wake County as its agency for certain 
school purposes, Owens v. Wake County, 195 N. C., 182, 141 8S. E,, 
546, 1t 1s not to be presumed, in the absence of definite designation, that 
the General Assembly intended to name another agency within the same 
territory. The parties agree that “the General Assembly has not, in 
express terms, designated the plaintiff as said administrative agency, 
and, 1f it has been so designated, it has been impliedly done.” 

This renders it unnecessary to consider again the procedural ques- 
tions, debated on brief, and heretofore adverted to, if not decided. 

Error. 


W. H. CASHATT v. ASHEVILLE SEED COMPANY. 
(Filed 16 March, 1982.) 


Negligence D d—Instruction in this case held to be erroneous as sub- 
mitting doctrine of comparative negligence. 

Where the cause of action does not fall within the provisions of the 
Federal Employers’ Liability Act or C. S., 3467, but is an action by an 
individual not an employee, to recover damages for a negligent injury, 
the doetrine of comparative negligence is not applicable, and an instruc- 
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tion for the jury to answer the issue as to contributory negligence in 
the negative if they found from the evidence that defendant’s negligence 
was the proximate cause of the injury when compared with the negligence 
of the plaintiff is reversible error. 


Crviz action, before Stack, J., at August Term, 1931, of BuNCOMBE, 

The plaintiff instituted this action against the defendant in the Bun- 
combe County Court, alleging and offering evidence tending to show 
that, as he was attempting to cross the street, an agent of the defendant 
negligently struck him with an automobile, inflicting painful and serious 
injuries. Issues of negligence, contributory negligence anc. damages were 
submitted to the jury and answered in favor of plaintiff. The defendant 
filed exceptions and the matter was heard in the Superior Court upon 
said exceptions. The trial judge overruled the exceptiors and affirmed 
the judgment of the county court. Whereupon the defendant appealed. 


Hollowell & Hollowell for plaintiff. 
Johnston & Horner for defendant. 


BrocpEn, J. The judge of the county court charged the jury as fol- 
lows: “The court charges you that the negligence of the plaintiff, if 
there was such, would not bar his recovery unless it directly and prox- 
imately contributed to his injury; his contribution to lis own injury 
would not prevent recovery by him if there was negligerice on the part 
of the defendant which when compared with that of the plaintiff was 
the proximate cause of the injury sustained.” 

After the jury had deliberated for sometime they returned for further 
instruction. The record shows the following: Another juror said to the 
court that he understood the court to say that if they should consider 
that the defendant was more negligent than the plaintiff, shen they could 
take that into consideration in answering the second issue, whereupon 
the court instructed the jury in substance as follows: ‘The court in- 
structed you on that point that even though you might find that the 
plaintiff himself was negligent, that if when you considered the negli- 
gence of the defendant and compared his negligence with the contributory 
negligence of the plaintiff you should still find that the negligence of 
the defendant was the proximate cause of the injury, then you would 
answer the second issue No.” 

These instructions embody the principle of comparative negligence. 
The first instruction was substantially in the language used in Vann 
v. R. R., 182 N. C., 567, 109 S. E., 566. However, the declaration of 
law in the Vann case was clarified in Moore v. Iron Works, 183 N. C.,, 
438,111 S. E., 776. In the Moore case, supra, Stacy, J., wrote: “As we 
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understand this excerpt, to which the defendant has excepted, it embodies 
and carries with it a statement of the principle of comparing the negli- 
gence of the plaintiff with that of the defendant. This doctrine is 
appheable with us, and then only for the purpose of mitigating the 
damages or as a partial defense, in cases arising under the Federal 
Employers’ Liability Act and our own statute, C. S., 8467. Williams v. 
Mfg. Co., 175 N. C., 226.” 

Hence the instructions complained of were crroneous and the defend- 
ant is entitled to a new trial. 

Reversed. 


MRS. LENA DEAN, ADMINISTRATRIX OF THE ESTATE OF J. C. DEAN, AND 
LENA DEAN, INDIVIDUALLY, v. W. G. DEAN. 


(Filed 16 March, 1982.) 


Fraud C c—Evidence of fraud in this case held insufficient to be sub- 
mitted to the jury. 


Where notes for the purchase price of lands are made payable to the 
grantor's son and not to the grantor, and after the grantor’s death are 
found pledged as collateral for the son’s note in a bank, and there is no 
evidence that the son was acting as the grantor’s agent or that any 
confidential relationship existed between them or any other evidence in 
explanation: Held, the evidence of fraud is insufficient to be submitted 
to the jury in an action by the administrator of the grantor against the 
son to recover the value of the notes, and his motion as of nonsuit should 
have been granted. 


Crviz action, before Harding, J., at June Term, 1931, of BuNCOMBE, 

J.C. Dean married and had two children, the defendant, W. G. Dean, 
and E, A. Dean. After the death of his first wife he married the plaintiff 
on 16 May, 1928. J. C. Dean owned a lot of land and sold the same to 
L. F. Gooley in an exchange of property. In the trade Gooley agreed 
to pay $1,860 in addition to the land which he received tn the exchange. 
Gooley executed five notes, aggregating $1,860, payable to W. G. Dean. 
After the death of J. C. Dean the plaintiff qualified as his adminis- 
tratrix and brought a suit alleging that she was entitled to dower in 
various tracts of land, and also that the defendant, W. G. Dean, had 
wrongfully and fraudulently procured the notes of Gooley, amounting 
to $1,860. All matters in controversy were eliminated from the suit 
except the notes of $1,860. 

The following issues were submitted to the jury: 

1. “Did the defendant, W. G. Dean, fraudulently procure the execu- 
tion of the purchase money notes for the Blue Ridge Avenue property 
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referred to in the complaint, from L. F. Gooley to himself instead of 
J. C. Dean, the grantor in the deed of J. C. Dean to L. F. Gooley, as 
alleged in the complaint?” 

2. “Did the defendant, W. G. Dean, fraudulently hypothecate said 
notes with the Biltmore-Oteen Bank as collateral security for an in- 
debtedness due said bank from the said W. G. Dean?’ 

3. “What damages, if any, is plaintiff entitled to recover of the de- 
fendant, W. G. Dean, by reason of the fraudulent acts of W. G. Dean?” 

The jury answered the first issue “Yes,” the second issue “Yes,” and 
the third issue “$1,860.” 

From judgment upon the verdict the defendant appealed. 


Galloway & Galloway for plaintiff. 
Marcus Erwin for defendant, W. G. Dean. 


Broepen, J. The defendant insists that there is no evidence of fraud. 
and consequently the motion for nonsuit should have been granted. -All 
the pertinent evidence upon which fraud could be predicated, is con- 
tained in the following admission: “It is admitted that the five notes 
aggregating $1,860, were executed by L. F. Gooley to W. G. Dean as a 
part of the purchase price of Blue Ridge Avenue property described in 
deed from J. C. Dean to L. F. Gooley; that W. G. Dean endorsed said 
notes and deposited same in Biltmore-Oteen Bank as collateral security 
for said W. G. Dean note in said bank; that two of said notes have been 
paid, three have not been paid, and that said bank at “his time holds 
said notes as collateral security for the unpaid part of tae W. G. Dean 
note.” There is no evidence tending to explain why said notes were 
made payable to W. G. Dean instead of J. C. Dean. There is no evidence 
that the son was acting as agent for his father, or that any confidential 
relationship whatever existed between father and son. In other words, 
the fact-status is substantially as follows: A father owns a piece of land 
and exchanges said land with a third party, receiving another parcel of 
land and notes aggregating $1,860. The notes are made payable to the 
son. Subsequently, the notes are found in a bank hypothecated as 
security for the indebtedness of the son. 

This evidence scarcely rises to the dignity of a suspicion and does not 
disclose, upon the facts presented, the presence of fraud. The judgment 
of nonsuit should have been granted. 

Reversed. 
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COMMISSIONER OF BANKS y. K. B. JOHNSON anv J. BEALE JOHNSON, 
(Filed 16 March, 1982. 
1. Bills and Notes H b—Answer denying plaintiff’s title to notes sued 


on raises issue of fact and judgment on pleadings is error. 

Where the complaint in an action by the Commissioner of Banks to 
recover on certain notes alleges that the notes were among the assets of 
a bank since becoming insolvent and placed in the Commissioner's hands, 
un answer denying the allegation that the notes were among the assets 
of the bank when it became insolvent raises an issue of fact for the jury 
to determine, and a judgment for the plaintiff upon the pleadings is 
erroneous. 

2. Bills and Notes H a-—~Possession of notes raises rebuttable presump- 
tion that plaintiff is entitled to recover thereon. 

The possession by plaintiff of promissory notes sued on raises a pre- 
sumption that he has the right to recover thereon, rebuttable by the de- 
fendant’s evidence. 

3. Banks and Banking H e—dAction on note which is part of insolvent 
bank's assets must be brought in name of the Commissioner of Banks. 

An action on a note which is among the assets of an insolvent bank 
placed in the hands of the Commissioner of Banks must be brought in 
the name of the officer occupying the position of Commissioner of Banks 
and not by the ‘Commissioner of Banks,’ but the defect may be cured by 
amendment. 


AppeaLt by K. B. Johnson, defendant, from Cowper, Special Judge, 
at January Term, 1932, of Waxe. Error. 


cl. J, Fletcher for appellant. 
A. L. Purrington, Jr., for appellee. 


Abams, J. The action was instituted in the name of the Commissioner 
of Banks to recover on two promissory notes alleged to have been exe- 
cuted and delivered by K. B. Johnson and J. Beale Johnson to the 
Raleigh Banking and Trust Company. It appears from the record that 
at the hearing no evidence was formally introduced. The plaintiff pro- 
duced and exhibited the notes in open court, and at the request of the 
court the defendant filed a copy of a letter from the Fifth Third Union 
Trust Company, of Cincinnati, Ohio, to the defendant J. Beale John- 
son, dated 22 September, 1930, stating that the company held the two 
notes on which the plaintiff brought suit and demanding payment five 
days before maturity. 

Judgment was awarded the plaintiff on the ground that the answer 
filed by the appellant raises no issue of fact to be found bv the jury. 
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The answer denies the allegation that at the time the Corporation 
Commission took possession of the Raleigh Banking and Trust Company 
the latter had the notes in controversy among its assets, or now has them, 
and puts in issue the plaintiffs title to the notes. 

Assuming that the plaintiff’s possession of the notes raises a presump- 
tion of his right to enforce payment the presumption is subject to 
rebuttal. White v. Hines, 182 N. C., 275. As the appellant’s answer 
controverts the allegation of ownership, the plaintiff was not entitled to 
judgment on the: pleadings. 

Furthermore, the action must be prosecuted in the name of the officer 
who occupies the position of Commissioner of Banks and not by “Com- 
missioner of Banks,” as above entitled. Commissioner of Banks v. 
Harvey, ante, 380. This defect, however, may be cured by amendment. 

Error. 


MRS. JODIE PHIFER, ADMINISTRATRIX OF THE ESTATE oF H. T. PHIFER, v. 
W. J. BERRY anp JOHN C, BERRY. 


(Filed 16 March, 1982.) 


1. Pleadings D e—Demurrer admits facts properly alleged but not con- 
clusions or inferences of law therefrom. 


A demurrer to a complaint admits the facts therein properly alleged 
but not conclusions or inferences of law therefrom, and where the de- 
murrer sets up the defense that the plaintiff had accepted an award 
under the Workmen’s Compensation Act and was therefore barred from 
maintaining the action the plaintiff's right to maintain the action will be 
determined as a matter of law by a construction of the Compensation 
Act. 


2. Master and Servant F a—Upon paying award the insurance carrier 
may prosecute action begun by employee against third person. 


Although the administratrix of a deceased employee who has received 
compensation for the employee’s death under the provisions of the Work- 
men’s Compensation Act is thereby barred from prosecuting any other 
remedy for the injury, she may, pending the hearing before the Industrial 
Commission, institute an action against a third person whose negligent 
acts caused the death of the intestate, C. 8., 160, and where the insurance 
carrier has paid the compensation later awarded, it is subrogated to the 
rights of the employer and may by the express terms of the Compensation 
Act maintain the action against such third person in the name of the 
administratrix, N. C. Code of 1931, sec. 8081(r), the right of action not 
abating by the insurance carrier’s subrogation to the plaintiff’s interest 
pendente lite, C. S., 446, 461, and where in such action it is alleged that 
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the action was being prosecuted by the insurance carrier for its benefit 
the defendant’s demurrer entered on the ground that the action was barred 
by the award under the Compensation Act is properly overruled. 


AppreaL by defendants from an order of Oglesby, J., overruling their 
demurrer to the reply filed by the plaintiff. Heard in MEecKLENBURG 
on 38 June, 19381. 

On 9 February, 1930, H. T. Phifer, plaintiff’s intestate, was driving a 
delivery truck of Foremost Dairy Products, Incorporated, on West 
Morehead Street in the city of Charlotte. At the intersection of More- 
head and Mint streets a collision occurred between the truck and an 
automobile owned by the defendant W. J. Berry, a resident of Durham, 
and driven by his son, John C. Berry. In the collision the intestate 
suffered injuries which caused his death. The plaintiff qualified as 
administratrix of his estate and brought suit against the defendants, 
alleging that the death of her intestate resulted solely from the negh- 
gence of the defendants. 

The defendants denied all the allegations of negligence, pleaded con- 
tributory negligence, and alleged: (a) that the plaintiff had sought 
compensation for the death of her husband under the terms of the 
Workmen’s Compensation Act; (b) that the Industrial Commission had 
awarded her compensation which she had accepted; (¢c) that by the terms 
of the Compensation Act, section 11, her claim for compensation was 
an election of remedies and that she had no right to proceed at law 
against the defendants in the present action. 

The plaintiff filed a reply to the answer in which she denied that she 
was barred by an election of remedies, and alleged: 

(1) That soon after the death of her intestate she filed with the 
Industrial Commission a claim for compensation against his employer, 
Foremost Dairy Products, Incorporated, and against the Indemnity In- 
surance Company of North America, which had insured the employer’s 
hability. 

(2) That the employer and carrier denied liability and appealed to 
the Superior Court from an award made by the Industrial Commission. 

(3) That while the matter was pending in the Superior Court the 
plaintiff instituted this action. 

(4, 5) That the appeal to the Superior Court resulted in a judgment 
affirming the award and that the judgment was affirmed on appeal to 
the Supreme Court. 

(6, 7) That by the terms of section 11, chapter 120, Public Laws of 
1929 (North Carolina Workmen’s Compensation Act), the Indemnity 
Insurance Company of North America became subrogated to the right 
of the plaintiff to prosecute this action for the use and benefit of itself 
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and of the plaintiff as their interests might appear; that this action is 
prosecuted by the Indemnity Insurance Company of Nor:h America as 
assignee of the rights of the plaintiff under said act for its own use and 
benefit, and for such use and benefit as the plaintiff may have therein 
under the terms of said act; and that the plaintiff as adrainistratrix of 
the estate of H. T. Phifer has agrced to be bound by the prior rights of 
the Insurance Company in and to the proceeds of any recovery that may 
be had in this action. 

The defendants’ demurrer to the reply is as follows: 

(1) It appears from the plaintiff’s pleadings filed in this cause that 
the plaintiff’s intestate was employed at the time of his ceath by Fore- 
most Dairy Products, Incorporated; that the plaintiff as t.e administra- 
trix of the deceased filed her claim for compensation under the North 
Carolina Workmen’s Compensation Act; that an award of compensation 
was made to the plaintiff as a result of the death of her intestate as 
provided by the Workmen’s Compensation Act; that after various ap- 
peals were prosecuted the award was affirmed by the Supreme Court; 
and that the award is being carried out by.the employer against whom 
the same was filed, or by its insurer. 

(2) That the North Carolina Workmen’s Compensation Act, section 11 
(N. C. Code, 1931, sec. 8081(r) provides that the acceptance of an 
award of compensation bars further proceedings 1n an action at law for 
damages, and that the acceptance of the award of compensation by the 
plaintiff bars further proceeding in this action. 

(3) That the action of the plaintiff abates and she cannot proceed 
further with it upon and after the acceptance by her of the award of 
compensation under the Workmen’s Compensation Act. 

The demurrer was overruled. The defendants excepted and appealed. 


D, B. Smith and J. F. Flowers for appellants, 
J. Laurence Jones and Taliaferro & Clarkson for appellee. 


Apams, J. In her reply the plaintiff alleged that after her husband’s 
death she instituted a proceeding before the Industrial Commission 
against Foremost Dairy Products, Incorporated, her intestate’s employer, 
and the Indemnity Insurance Company of North America, which had 
insured the emplover, to recover compensation for the death of her 
intestate; that the respondents denied hability; that compensation was 
finally awarded pursuant to an opinion of the Supreme Court (Depend- 
ents of Phifer v. Dairy, 200 N. C., 65); that the insurer then admitted 
its ability and undertook to carry out and is now carrying out the 
terms of the award; that while the proceeding begun before the Indus- 
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trial Commission was pending on appeal and before it had been de- 
termined she began an action at law against the defendants in the 
Superior Court of Mecklenburg County; and that it is now prosecuted 
by the Indemnity Insurance Company of North America as constructive 
assignee of the plaintiff. 

The demurrer admits the plaintiff’s allegations of fact but not her 
inferences or conclusions of law. Yarborough v. Park Commission, 
196 N. C., 284. It raises an issue of law which involves an iterpreta- 
tion of section 11 of the Workmen's Compensation Act. Pub. Laws 
1929). ch, 120; N.C. Code, 1931,-ace, S081 (7). 

After providing that the rights and remedies therein granted shall 
exclude all other rights and remedies of an employee, his personal 
representative, parents, dependents, and next of kin, as against the 
employer at common law, section 11 proceeds as follows: “When such 
employee, his personal representative or other person may have a right 
to recover damages for such injury, loss of service, or death from any 
person other than such employer, he may institute an action at law 
against such third person or persons before an award is made under 
this aet, and prosecute the same to its final determination; but either 
the acceptance of an award hereunder, or the procurement of a judg- 
ment in an action at law, shall be a bar to proceeding further with the 
alternate remedy. . . . The acceptance of an award under this act 
against an employer for compensation for the injury or death of an 
employee shall operate as an assignment to the employer of any right 
to recover damages which the injured employee or his personal repre- 
sentative or other person may have against any other party for such 
injury or death; and such employer shall be subrogated to any such 
right, and may enforce, in his own name or in the name of the injured 
employee or his personal representative the legal liability of such other 
party. If the injured employee, his personal representative or other 
person entitled so to do, has made a claim under this act against his 
employer, and has not proceeded against such other party, the employer 
may, in order to prevent the loss of his rights by the passage of tine, 
institute such action prior to the making of an award hereunder. ; 
When any employer is insured against liability for compensation with 
any insurance carrier, and such insurance carrier shall have paid any 
compensation for which the emplover is Hable or shall have assumed 
the liability of the employer therefor, it shall be subrogated to all the 
rights and duties of the employer, and may enforce any such rights in 
its own name or in the name of the injured einployee or his personal 
representative: Provided, however, nothing herein shall be construed 
as conferring upon insurance carriers any other or further rights than 
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es, 


those existing in the employer at the time of the injury to his employee, 
anything in the policy of insurance to the contrary notwithstanding.” 

The first provision restricts the employee, his personal representative, 
or other person to recovery by one of the alternate remedies. If he has 
a right to recover damages from any person other than the employer, 
he may institute an action at law before an award is inade and may 
prosecute his suit to its final determination; but if he procures a judg- 
ment in the action at law he is barred of his remedy for an award under 
the Workmen’s Compensation Law, and if he accepts an award he is 
barred of his remedy in the action at law. He may recover by one of 
the alternate remedies, but not by both. Though he may proceed coneur- 
rently against the employer and a third person, he cannot recover both 
compensation under the act and damages in an action at law. Honnold 
on Workmen’s Compensation, 154, sec. 41; Iorsman v. Richmond, F. 
& P. &. Co, 157 8. E. (Va.), 158. But, as pointed out by Connor, J., 
in Brown v. &. R., ante, 256, 264, this does not affect the right of the 
employer or of the insurance carrier, who has paid the award, to main- 
tain an action against a third party who has wrongfully caused the 
injury for which compensation was given, 

Section 11 provides that the acceptance of an award shall operate as 
an assignment to the employer of any right to recover damages which 
the injured employee or his representative may have; that the employer 
shall be subrogated to such right and may enforce in his own name or 
in the name of the employee or his personal representative the legal 
hability of the other party; and that an insurance carrier which has 
paid compensation for the emplover shall be subrogated to the employer’s 
rights and duties and may enforce such rights in its own name, or in 
the name of the injured employee or his personal representative. The 
compensation law assigns the injured person’s right of action against a 
tort-feasor to the employer or to the employer’s insurer and enables the 
assignee to maintain the action which the employee could have main- 
tained had no such assignment been made. 2 Schneider’s Workmen’s 
Compensation, sec. 466. In such case the action. is prosecuted, not in 
behalf of the injured employee, or of the persons designated as benefi- 
claries of the recovery under C. S., 160, but in behalf primarily of the 
employer or of the insurance carrier. Brown v. R. R., supra. 

Here the Indemnity Insurance Company of North America is liable 
for the award and is undertaking to pay it. By the terms of the act 
the company is, therefore, the assignee of any right to recover damages 
which the employee or his personal representative had against the de- 
fendants, and is, moreover, subrogated to such right, subrogation being 
merely an application of equitable principles. 
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The Compensation Law provides that any amount collected by the em- 
ployer in excess of the amount paid by him, or for which he is lable, 
shall be held for the benefit of the injured employee, or other person 
entitled thereto, less such amounts as are paid by the employer for 
reasonable expenses and attorney’s fees when approved by the Industrial 
Commission. It is alleged in the reply that the present action 1s prose- 
cuted by the Indemnity Insurance Company of North America as 
assignee of the rights of the plaintiff for its own use and benefit and for 
such use and benefit as the plaintiff may have under the law, and that 
the administratrix has agreed to be bound by the prior rights of the 
insurer in the recovery. The demurrer admits these allegations. Upon 
this admission we must assume, at least in the absence of allegation or 
proof to the contrary, that the insurer is prosecuting the action by virtue 
of the assignment of the employee’s rights and its subrogation thereto, 
and that the action 1s properly constituted im court. 

In Horsman v. Richmond, F. & P. R. Co., supra, the Supreme Court 
of Appeal of Virginia held that the plaintiff by accepting compensation 
under the Workmen’s Compensation Act from his employer’s insurer was 
“barred from instituting an action in his own name for recovery against 
the defendant”; and in Williamson v. Wellman, 158 8S. E., 777, the same 
Court remarked that in H/orsman’s case the plaintiff amended the writ 
and endorsed thereon the names of the employer and the insurance 
carrier without their consent. In the latter case a similar endorsement 
was made with the knowledge and consent of the employer, and it was 
held that the action was for his sole benefit. The cause was remanded 
for proceedings to ascertain the sum to be paid. 

As was said in Williamson v. Wellman an employee’s acceptance of 
an award “is a complete bar to his proceeding with the alternative 
remedy.” But the common-law rule that by the transfer pendente lite 
of the plaintifi’s interest in the subject-matter the action necessarily 
abates, has been abrogated by statute. C.5., 446, 461; 47 C. J., 159, sec. 
296, In case of a transfer of interest “the action shall be coutinued in 
the name of the orginal party or the court may allow the person to 
whom the transfer 1s made to be substituted in the action.” C. S., 461. 
Under section 11 the subrogated party may enforce the legal liability 
of “any person other than such employer” in his own name or in the 
name of the injured employee or his personal representative. 

Upon the allegations admitted by the demurrer we think the judgment 
should be 

Affirmed. 


394 IN THE SUPREME COURT. [202 


MURPHY v. MURPHY. 


TOM MURPHY vy. FRANK MURPHY anno CAROLINA MINERAL 
COMPANY. 


(Filed 16 March, 1982.) 


Negligence A c—Where owner has not increased the hazard he is liable 
to licensee only for wilful or wanton negligence. 


Where an employer owns a railroad track in connection with his min- 
ing operations, and an employee, after working hours, uses the track 
for his own pleasure by riding on a hand-car owned by the employees and 
used on the track under an implicd gratuitous permission of the employer: 
Held, the employee is a licensee in such use of the track, and the eim- 
ployer is not Hable for an injury to the employee in such circumstances 
where he has not increased the hazard or is not guilty of wilful or wanton 
negligence, and where in the employee's action there is no evidence tend- 
ing to show facts constituting these elements a nonsuit should be entered. 


Civin action, before Harwood, Special Judge, at August Term, 1931, 
of Yancey. 

The defendant, Carolina Mineral Company, owned aud operated a 
feldspar mine near the falls of Big Crabtree Creek, and also owns a 
line of railway about eight miles in length, over which road large 
quantities of ore or feldspar were transported. Certain ciaployees of the 
corporate defendant owned what is referred to in the evidence as a spat. 
A spat is a gasoline hand-car about eight feet long and four or five 
feet wide. There are planks on each side of the car and persons riding, 
sit on these planks and rest their feet on a rest board over the side of the 
ear. The top of the ear is flat like a table. The evidence tended to show 
that for several years this gasoline flat car had been operated up and 
down the road on Sundays and various people rode thereon. The road 
bed had many sharp curves. No price was charged for riding the car. 
The evidence further tended to show that the plaintiff was employed by 
the defendant Mineral Company and worked until twelve o’clock Satur- 
day. On Sunday morning the plaintiff went out to the road and found 
that the hand-car was being operated that day and severe] persons were 
riding thereon. The car was driven by the defendant, Frank Murphy. 
IIe signaled the car and it stopped and he boarded it. The narrative, 
as given by the plaintiff, is substantially as follows: “When sitting on 
this car your feet rested on a little platform or a httle board across 
there. You sit on the car like vou were sitting on the side of this table. 
This ear was also used for hauling supplics to the mine. Several times 
IT have seen Frank Murphy operating this ear on Sundays. I have seen 
him operating three or four Sundays. He has been employed by the 
Carolina Mineral Company three or four years. Frank Murphy was 


ee OR SPRING TERM, 1932. 395 


MURPHY v. MIURPHY. 


driving the car on the day I was injured. I got on the car about 200 
yards up from highway No. 69. I had ridden on the car on Sundays 
prior to the time I was injured and on week days also. The road curved 
at the point where I was injured. The joint stuck out there in the curve 
of the road and there was a little clevation—not much. Frank Murphy 
was driving the car at a speed of fifteen or twenty nules an hour, On 
the day I was injured I think Frank Murphy was drunk. When we 
reached the curve the motor car gave a quick jerk and I fell off. There 
was nothing there for me to hold to. It was customary for employees 
to ride on Sunday if they wanted to. At the time of the quick jerk 
when the car threw me off it dragged ine fifteen or twenty teet. The 
car ran on forty or fifty feet after I was thrown off. My leg was 
broken. I don’t know who owned the car at the time—whether the Caro- 
lina Mineral Company or the employees. I was not starting back to 
work when I got on the car. I was uot working for the Mineral Com- 
pany at the time and had not worked for them since twelve o'clock the 
day before. I had drunk all there was in a pint bottle except a couple 
of drinks. I was not drunk enough not to know what was happening. 
I was not drunk that day. When I got on the car there was seven or 
eight or uine others including two girls named Lockie Tolley and Ethel 
Tolley. I sat down on the right-hand side of the car. I changed from 
the mght side of the car to the left in that httle meadow where they 
stopped to get the horses off the track. On the Jett side of the spat were 
the two Tolley girls. Lockie Tolley was in front on the left side before I 
changed sides. I got up and sat down beside Lockie Tolley on her left 
side and in front of her. I had never seen her before in my hfe nor 
spoken to her. I was comfortable on the right-hand side and had no 
reason to go over on the left-hand side. Two or three minutes after I 
got on the left-hand side I was thrown off. When I sat down by Lockic 
Tolley I was just talking and laughing and going on with her. Part of 
the time 1 was playing with her—pinching her. I was just playing 
with her. I was sitting nght against her and pinehed her arm. She 
did not shove me off the car. She just shoved me in play. It was while 
I was playing with Lockie Tolley that I got off the car. Nobody else 
fell off that car at that tune except me. L was on the car that day for 
iy own pleasure and convenience, and none of the men on the car were 


working for the company that day. That was on Sunday.” 

A. brother-in-law of the plainnff testified that he did not see any girl 
knock plaintiff off the car, and that at the place where plaintiff was 
hurt there was a joint in the track out of alignment. 

The defendant offered Loekic Tolley as a witness, who testified that 
the plaintiff first sat down on the right-hand side of the car and then 
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came over and sat by her and attempted to hug her and take other 
liberties with her person, and that thereupon she “pushed him off the 
ear.” The defendant also offered the testimony of several persons who 
were riding on the car, to the effect that Lockie Tolley had pushed the 
plaintiff off the car or that they had heard her warn him about his 
familiarity. 

The following issues were submitted to the jury: 

1. “Was the plaintiff injured by the negligence of the defendant, 
Frank Murphy, as alleged in the complaint?” 

2. “Was the plaintiff injured by the negligence of the defendant, 
Carolina Mineral Company, as alleged in the complaint?” 

3. “Did the plaintiff, when he got upon the spat or hand-car on the 
track of the defendant, Carolina Mineral Company, assume the risk as 
alleged in the answer of the defendant, Carolina Mineral Company ?” 

4, “Did the plaintiff contribute to his injury by his cwn negligence, 
as alleged in the answer?” 

5. “What damages, if any, is the plaintiff entitled to recover ?” 

The jury answered the first issue “No,” the second issue “Yes,” and 
third issue “No,” the fourth issue “No,” and the fifth issue “$1,500.” 

From judgment upon the verdict the Mineral Compary appealed. 


] 


Charles Hutchins for plaintiff. 
Watson & Fouts and P. W. Garland for defendants. 


Brocpen, J. The measure of duty owed by the Mineral Company to 
the plaintiff must be determined by establishing the status of the plain- 
tiff at the time he fell or was pushed from the car. The plaintiff testi- 
fied: “I was on the car that day for my own pleasure and convenience, 
and none of the men on the car were working for the company that day. 
That was on Sunday.” This declaration classifies the plaintiff as a 
licensee upon the tracks of defendant. The duty that an owner of 
premises owes to a licensee was thus stated in Peterson v. Hk. R., 148 
N. C., 260, 55 S. E., 618: “A licensee who enters upon premises by per- 
mission only, without any enticement, allurement or inducement being 
held out to him by the owner or occupant, cannot recover damages for 
injuries caused by obstructions or pitfalls. He goes at his own risk and 
enjoys the license subject to its concomitant perils.” To the same effect 
is the declaration in Brigman v. Construction Co,, 192 N. C., 791: “The 
gencral rule is that a trespasser or permissive or bare licensee upon the 
property of another cannot recover for defects, obstacles or pitfalls upon 
the premises, unless the injury shall result from wilful or wantou 
negligence.” Quantz v. R. R., 187 N. C., 136, 49 S. E., 79; Jones v. 
Re Bs 1909 Nee Cad, 108 Sy Ms: 631 3-Gibus wy Ry din 200 NOC. 49, 
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156 S. E., 188. Directly in point is the declaration of law in Wills v. 
R. R., 122 N. C., 905, 29 S. E., 941, as follows: “The court properly 
told the jury that the plaintiff was not a passenger, but a mere licensee 
riding on the hand-car by permission, and that as such he took all the 
risks of that mode of travel (such as injury by the hand-car running 
off the track, and the like). But this did not give the defendant the 
privilege of killing or maiming him at sight by its gross negligence,” ete. 

The defendant did not own the hand-car upon which the plaintiff was 
riding. However, it permitted its tracks to be used by the owners of said 
car. Even assuming the existence of a prevailing custom that employees 
were permitted to use the tracks of defendant for operating a hand-car 
thereon, still there is no evidence that the corporate defendant committed 
any negligent act tending to increase the hazard to plaintiff while he 
was engaged in using its tracks for his own purpose. Hence, the principle 
anuounced in the Brigman and Jones cases, supra, does not apply. Con- 
sequently, the motions for nonsuit should have been granted. 

Reversed. 


STATE v. V. M. RAWLS. 
(Filed 16 March, 1982.) 


Partnership G a—In prosecution for appropriation of partnership funds 
fraudulent intent is essential element to be found by the jury. 


N. C. Code of 1931, see. 4274(a), relating to appropriation of partner- 
ship funds by one of the partners, provides that fraudulent intent to 
deprive his copartners of the use of the funds is an ingredient of the 
offense, and such fraudulent intent is an essential element of the crime 
and must be proved by the State, and in a prosecution under the statute 
an instruction that the jury should return a verdict of guilty if they 
found beyond a reasonable doubt the facts to be as the evidence tended 
to show, is error, the question of fraudulent intent being a question for 
the jury to determine from the evidence. 


Appear by defendant from Cranmer, J., and a jury, at January Term, 
1932, of Pirr. New trial. 

The evidence tends to show that there was a partnership between the 
defendant Rawls and F. B. Hooker, to the effect that Rawls, the defend- 
ant, would furnish a truck and do the selling and that Hooker would 
furnish certain merchandise to be sold; that they would divide the 
expense of gas and oil and divide the profits and losses of the business 
equally. That they settled weekly. That in their business conducted by 
the defendant in Pitt County, he was short $227.48. That Rawls and 
Hooker had a conference, in which Rawls stated to Hooker that he had 
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been “crooked,” and also stated to Williams, an emplovee of Hooker, 


that he had “played hell.” That defendant went around with Hooker 
and Williams and indicated on the books of the partnership the amounts 
that had been paid and had not been accounted for by him to Hooker, 
and that Hooker had settled with him on the basis of this shortage of 
£227.48 and had paid him his part of the profits, and that these items 
are charged upon the books of the concern, when in truth they had been 
paid and the money retained by Rawls. 

The court, after reciting the above evidence, charged the jury as fol- 
lows: “So you have heard the evidence, gentlemen of the jury. The 
evidence of the State is uncontradicted, the defendant offering no evi- 
dence and not going on the stand himself. (I instruct -you, gentlemen 
of the jury, that if you find beyond a reasonable doubt the evidence to 
be as the facts tend to show, to return a verdict of guilty.)” To the 
foregoing portion of the charge in brackets the defendant excepted and 
assigned error. 

The jury returned a verdict of guilty against the defendant. The 
court below rendered judgment on the verdict. The defendant excepted, 
assigned error and appealed to the Supreme Court. 


-Lttorney-General Brummilt and Assistant Attorney-General Seawell 
for the State. 
Shaw & Jones for defendant. 


Crarkson, J. The defendant is indicted under the following statute: 
“Any person engaged in a partnership business in the state of North 
Carolina who shall, without the knowledge and consent of his copartner 
or copartners, take funds belonging to the partnership business and ap- 
propriate the same to his own personal use with the fraudulent intent of 
depriving his copartners of the use thereof, shall be guilty of a mis- 
demeanor, .\Any person or persons violating the provisions of this section, 
upon conviction, shall be punished as is now done in cases of misde- 
meanor.” N, C. Code of 1931, Anno., C. S., 4274(a) (Michie), Public 
Laws 1921, chap. 127. 

It will be noted that the statute under which defendant 1s indicted, 
makes one of the ingredients “with the fraudulent intent of depriving 
his copartner of the use thereof.” This is not a common-law offense, but 
a statute of recent years, and the fraudulent intent is an essential ele- 
ment of the crime. The court below charged the jury: “I instruct vou, 
gentlemen of the jury, that if you find beyond a reasonable doubt the 
evidence to be as the facts tend to show, to return a verdict of guilty.” 
Defendant excepted and assigned error. We think the exception and 
assignment of error must be sustained. 


N. C. | SPRING TERM, 1932. 399 
STATE Vv. RAWLS. 


The law is thus stated in S. v. WeDonald, 1383 N. C., at p. 684, citing 
authorities: “The rule of law, with some exceptions, which do not 
apply to our case is this: That when an act is forbidden by law to be 
done, the intent to do the act is the criminal intent and the law presumes 
the intent from the commission of the act; but when an act becomes 
eriminal only by reason of the intent, unless the intent is proved the 
offense is not proved, and this intent must be found by the jury as a 
fact from the evidence. It is for them to infer it, and not for the court.” 
S. uv. jdorgan, 1386 N. C., at p. 680; 8S. v. Falkner, 182 N. C., at p. 
795-63; S. vu. Lancaster, ante, at p. 210. 

The fraudulent intent in this case was a question of fact for determi- 
nation by the jury and not an inference of law for the decision of the 
court. Iu S. v. Hsfes, 185 N. C., at p. 754, we find: “But where, as an 
inference of law the uncontradicted evidence, 1f accepted as true, estab- 
lishes the defendant’s guilt it is permissible for the court to instruct the 
jury to return a verdict of guilty if they find the evidence to be true be- 
yond a reasonable doubt. S. v. Vines, 98 N. C., 493; S. ve. Winchester, 
113 N. C., 642; S. v. Riley, ibid., 648; 8. v. Woolard, 119 N. C., 778.” 

Our conclusion is not at variance with the law as above stated. What 
the defendant said, as testified to by the State’s witnesses, was strong 
evidence of fratidulent intent, but the intent was a question of fact not 
an inference of law. S. v. Singleton, 183 N. C., 7388; 8. vc. Arrowood. 
184: NGC, (lots. ee Horner. 186 N. Cedi Ss e Slardy, 199 NC} 
COO ee he tre Gnd, ADD NOG 2a 

The testimony of the State’s witnesses was to the effect that defend- 
ant did the act, but was it done with fraudulent intent as the statute 
condemns? This aspect should have been left to the jury under proper 
instructions. 

In Sir. Dowd, 201 N. C., at p. 716, speaking to the subject: “Under 
these circumstances whether he took the oath wilfully and corruptly wa- 
a matter for the jury to determine and not a conclusion of law. The 
following instruction, therefore, entitles the defendant to a new trial: 
‘Tf vou find the facts to be as testified to and believe all the evidence in 
the case, vou will return a verdict of guilty.’ ” 

The learned and painstaking judge unintentionally, no doubt over- 
looked that phase where fraudulent intent was an ingredient of the 
offense. 

In S. v. Green, 184 N. C., at p. 661, we find: “In the administration 
of the criminal law, it 1s wise to observe the ‘landmarks,’ and preserve 
the well-defined rights and duties of the court and jury.” For the 
reasons given, there must be a 

New trial. 
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MRS, MARY BELLE HEAVNER v. TOWN OF LINCOLNTON AnD 
MARYLAND CASUALTY COMPANY. 


(Filed 16 March, 1982.) 


1. Master and Servant F g—Provision in Compensation dict for payment 
of awards is statutory modification of distribution statute. 


The law regulating the distribution of personal property by descent is 
purely statutory, C. S., 187, and the Workmen’s Compensation Act giving 
the award of compensation for an injury resulting in death to the wife of 
the employee exclusive of his mother (sec. 77) is also statutory and is 
valid, being a change made by a later statute of the provisions of a 
former statute which falls within the power of the Legislature to enact. 


2, Master and Servant F a—Industrial Commission is administrative 
agency, and Compensation Act is constitutional. 


While the Industrial Commission in the exercise of its statutory au- 
thority performs certain duties that are judicial in their nature it is 
primarily an administrative agency of the State in the edministration of 
the Compensation Act and its judicial powers are but incidental thereto, 
and the administration of the powers conferred by the statute is not in 
contravention of Art. IV, sees. 2 and 12 of the Constitution of North 
Carolina, nor of any other part of our organie law, ard objection that 
the act destroys the ancient right of trial by jury or violates the Due- 
Process Clause or is an unlawful discrimination among employees cannot 
be sustained. 


Civiz action, before Moore, J., at July Term, 1931, of Lincoiy, 

Harry Heavner, while regularly employed by the town of Lincoluton, 
suffered an injury by accident, that arose out of and in the course of 
his employment, resulting in death. At the time of his death he left a 
wife, Lena Heavner, and his mother, Mrs. Mary Belle Heavner, who 
is the plaintiff in this action. The wife was wholly dependent upon her 
husband for support and the mother, who lived with the deceased, was 
partially dependent. The evidence tended to show that the mother, 
plaintiff in this action, owned a five-sixths undivided interest in a farm 
in Lineoln County, and that she received from the Jefferson Standard 
Life Insurance Company the sum of $2,865.00, constituting the proceeds 
of a policy of life insurance which the son carried upon jus hfe, payable 
to the mother. The carrier applied to the Industrial Commission to 
determine who should receive the compensation under the provisions of 
the Workmen’s Compensation Act. Thereupon a hearing was had before 
Commissioner Dorsett on December 10, 1930, and all parties appeared 
and were all represented by counsel. After hearing the evidence Com- 
missioner Dorsett found as a conclusion of law that the widow, Lena 
Heavner, wife of the deceased, was entitled to receive the entire compen- 
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sation. From the award so made the mother of the deceased, plaintiff 
in this action, appealed to the full Commission. A time was set for 
the hearing by the full Commission and the plaintiff appeared through 
counsel and made a motion before the Commission to transfer the cause 
to the Superior Court of Lincoln County for that: (1) the Workmen’s 
Compensation Act is unconstitutional and void; (2) the North Carolina 
Industrial Commission, as created, is unconstitutional and void, and, 
therefore, without proper authority to hear the facts and make an award. 
The full Commission denied the motion and proceeded to affirm the 
award decrecing the entire compensation to the widow, Lena Heavner, 
instead of to the mother, Mary Belle Heavner. Thereafter, the mother, 
plaintiff in this action, appealed to the Superior Court. 

The cause was heard in the Superior Court and the trial judge de- 
creed that the Compensation Act was constitutional and the Industrial 
Commission properly constituted, and thereupon sustained the award to 
the widow, from which judgment the plaintiff appealed. 


W. H. Childs and W. A. Dennis for plaintiff. 
David P. Dellinger and Burgess & Baker for defendant. 


Brogpen, J. The questions of law, as stated in the brief of the ap- 
pellant, are as follows: 

1. Is the North Carolina Workmen’s Compensation Act a constitu- 
tional and valid enactment of law ? 

2. Is the North Carolina Industrial Commission, as created and estab- 
lished, a constitutional and legitimate tribunal with power and authority 
to hear and pass upon the facts and law in the above entitled cause ? 

At the outset the plaintiff asserts that under the statute of distribu- 
tion, C. 8., 137, subsection 3, she would be entitled to one-half of the 
proceeds arising from the death of her son unless the general statute of 
distribution is modified by the Compensation Act. The distribution of 
personal property among the next of kin of a deceased person is statu- 
tory, and the Compensation Act is statutory. Section 77 of said Com- 
pensation Act expressly provides that ‘‘all acts and parts of acts in- 
consistent with any provision of this act are hereby repealed.” This 
repealing clause was never intended to abrogate C.S., 137, except insofar 
as the Compensation Act established a definite mode of distribution in 
eases falling within the provisions of the act. As the same legislative 
power that enacted C. 8., 137 also enacted the compensation law, the 
contention of the plaintiff upon this aspect of the case cannot be 
sustained. 

The constitutional attack upon the compensation law rests upon the 
following grounds: (a) that said Compensation Act destroys the ancient 
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right of trial by jury; (b) violates due process of law; (¢) creates un- 
lawful discrimination in that certain employees are not included within 
its provisions; (d) invades the freedom of contract for that the pro- 
visions of the act are compulsory; (e) creates a court in violation of 
Article IV, sections 2 and 12 of the Constitution of North Carolia. 

The record discloses that the plaintiff voluntarily submitted to the 
jurisdiction of the Industrial Commission in the first instance and did 
not seck to overthrow the constitutionality of the act or the tribunal 
administering it, until after an adverse award. But assuming that the 
plaintiff, under such circumstances, can assail the constitutionality of 
the act or of the power of the Commission to hear and Jletermine ques- 
tions regularly and properly before it, nevertheless the constitutionality 
of the act and of the comission itself is now beyond question. This 
Court, in many decisions, has recognized the appheability of the act, 
and the power of the Commission to administer it, within the boundaries 
of the act. While it is technically true that this Court has not heretofore 
considered the constitutional questions involved in tlis appeal, it has 
approved expressly and unequivocally the liberal and beneficent provi- 
sions thereof. Indeed, all the major objections to the constitutionality 
of compensation acts have been considered by the Supreme Court of the 
United States and many other courts throughout the country. Mouwnlai 
Timber Co, v. Washington, 248 U. S., 219, 61 L. Ed., 685; Hawkins v. 
Bicakly, 243 L..-0 4 210) 6) LT. Beds 618s Vee Dork Céealvee di. tio Co: 
vw. White, 243 U. S., 188, 61 L. Ed., 667; -Lrizona Copper Co, v. Ham- 
mer, 250 U. S., 400, 63 L. Ed., 1058; Hagler v. Mighway Commission, 
200 N. C., 73838, 158 8. E., 383. The courts and textwriters have declared 
that compensation legislation falls within the exercise of the police 
power of sovereignty, and for this reason constitutional objections have 
not ordinarily prevailed. 

This Court has never held that the Industrial Commission is a court 
in the strict sense of that term. Indeed, it has been expressly declared 
that the Industrial Conunission is primarily an administrative agency 
of the State, charged with the duty of administering the Compensation 
Act, and, as an ineident to such administration, it performs duties 
“which are judicial in their nature.” Zn re ffayes, 200 N. C., 133, 156 
S. E., 791. In disposing of the questions presented, 1t is deemed unneces- 
sary to pyramid quotations from the authorities. All legitimate argu- 
meuts, together with the authorities supporting the various aspects of 
constitutional inhibition, are contained and set forth at length in the 
eases determined by the Supreme Court of the Unitec. States, supra. 
The award to the widow is 


Affirmed. 
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S. L. COATS anp Wire, ESTHER COATS, v. THE RALEIGH SAVINGS 
BANK AND TRUST COMPANY, TRUSTEE, AND ATLANTIC JOINT 
STOCK LAND BANK. 

(Filed 16 March, 19382.) 


Mortgages C e—Mortgagee held not entitled to apply proceeds of fire 
insurance to payment of matured notes under mortgage provision. 
Where according to the terms of the instrument the mortgagor is re- 
quired to take out insurance on the property covered thereby and in 
case of destruction by fire to apply the proceeds to the notes secured by 
the mortgage under the regulations of the Federal Farm Loan Board or 
to rebuild under certain regulations: Held, there being no provision in 
the mortgage that the funds realized under the fire insurance policy 
could be appled to delinquent taxes and the regulations of the Farm 
Loan Board stipulating that it could be applied only to the unmatured 
principal, an order restraining the foreclosure upon the ground that the 
mortgagor had a right to apply it to the payment of delinquent taxes and 
to the matured notes is erroneous, 


ApreaL by defendants from Cranmer, J., at Chambers, 2 Deceinber, 
1931. From JounstTon, 


Langston, Allen & Taylor for appellants. 
Charles U. Harris for appellee. 


Per Cvrtam. On 1 January, 1929, the plaintiffs borrowed from the 
Atlantic Joint Stock Land Bank of Raleigh $8,700 and executed their 
note, payable in semiannual installments of $160.07 each on 1 July 
and 1 January of each year. To secure the note they executed a deed 
of trust on land (which was duly registered) providing that the mort- 
gagors should carry fire insurance on the buildings with loss payable 
to the Atlantic Joint Stock Land Bank of Raleigh and that they would 
pay the premiums; that they should pay all taxes, liens, judgments or 
assessments against the property, in default of which the mortgagee 
could make payment and add the amount of the payments to the secured 
debt; and that upon their failure to comply with their covenants, then 
at the option of the Land Bank the whole principal sum remaining un- 
paid should become due. 

The plaintiffs made default in the payment of taxes, insurance prem- 
iums, and matured installments, and suffered a judgment to be docketed 
against them in the sum of $801.76. 

The deed of trust contains this provision: “In case any insured build- 
ings or improvements on said premises are destroyed or damaged by 
fire or wind storm the sum or sums from said Insurance may at the 
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option of said parties of the first part be applied either to the payment 
of the note secured by this deed of trust, or, subject to regulations of 
the Federal Farm Loan Board and under the direction of the Atlantic 
Joint Stock Land Bank of Raleigh, its successors or assigns, to the recon- 
struction of the buildings or improvements so destroyed or damaged.” 

One of the buildings was burned, and insurance in tae sum of #500 
was collected. The plaintiffs having made default, the trustee advertised 
the land for sale under the terms of the deed of trust. The plaintiffs 
obtained a restraining order, contending that they had « right to apply 
the insurance money to the satisfaction of unpaid taxes and to the 
installment due 1 July, 1931. The restraining order was continued to 
the hearing and the defendants appealed. 

The plaintiffs elected not to rebuild on the land. We find no pro- 
vision in the deed of trust for the application of the insurance fund to 
the payment of past due taxes, and the farm loan regulations stipulate 
that 1f the money be applied on the indebtedness it shall be applied first 
on the unmatured principal. We are therefore of opinion that the plain- 
tiffs are not entitled to have this fund applied as they contend. Judgment 

Reversed. 


a er a 


T. J. CAUDLE, Sr., ADMINISTRATOR OF FOCH CAUDLE, DECEASED, y. 
SEABOARD AIR LINE RAILWAY COMPANY, 


(Filed 23 March, 1982.) 


1. Railroads D c—Demurrer in this case held properly overruled since 
defendant might be found Hable on doctrine of last clear chance. 


Where the complaint in an action to recover damages against a rail- 
road company alleges that the plaintiff's intestate was twelve years old, 
and that, while attempting to cross the defendant's tracks at a path 
habitually used by the public, his attention was attracted by a rapidly 
moving freight train on one of the tracks, and that while watching the 
freight train he was struck by the defendant's engine on another track, 
and that the defendant failed to keep a proper lookout aad failed to give 
any warning of the approach of the said engine: Held, a demurrer to the 
complaint was properly overruled, since the defendant would be liable 
on the doctrine of the last clearechance if the jury should answer that 
issuc in his favor upon proper evidence. 


1 


Negligence C b—Twelve-year-old child is rebuttably presumed to be 
incapable of contributory negligence. 
A twelve-year-old boy is prima facie presumed to be incapable of con- 
tributory negligence, but the presumption is rebuttable by proper evidence 
upon the trial. 
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sAppEAL by defendant from Small, J., at October Term, 1931, of 
Wake. Affirmed. 

This is an action for actionable negligence brought by plaintiff, T. J. 
Caudle, Sr., as administrator of the estate of Foch Caudle, deceased, to 
recover damages for the negligent killing of the plaintiff’s intestate by 
the defendant, Seaboard Air Line Railway Company. The complaint 
alleges that the plaintiff’s intestate was a boy about twelve years of age 
whose health, habits, industry and training gave promise of a long life 
of usefulness and profit; that he was walking along a well-defined path 
which crosses the defendant’s railroad track; that the path was situate 
a short distance north of a grade crossing; that the path had for many 
years prior thereto extended from State Highway Nos. 10 and 50 across 
the defendant’s hne of railroad; that the well-defined footpath had for 
many years been used by the public during the day and night; that the 
defendant’s railroad track was straight for a considerable distance in 
each direction from said footpath; that for a distance of about 450 feet 
east of the said footpath the defendant’s line of railroad was up-grade 
so that a train approaching said footpath from the east would coast 
down grade; that on 19 July, 1930, at about 3 o’clock p.m., the plaintiff’s 
intestate started across the defendant’s line of railroad along the foot- 
path referred to, and when he reached the defendant’s line of railroad 
his attention was attracted by a rapidly moving freight train, which at 
said time was traveling in an easterly direction on the Southern Railway 
Company’s track which was within a few feet of the defendant’s said 
track; that said freight train consisted of a large number of cars and 
was making considerable noise moving up-grade; that at the time re- 
ferred to the plaintiff’s intestate was facing in a westerly direction, 
and the plaintiffs intestate entered upon or very near the north rail 
of the Seaboard track, and was watching the rapidly moving Southern 
freight train, when the defendant negligently, carelessly and wrongfully 
ran and operated one of its locomotive engines along and upon said 
Seaboard track in a westerly direction and permitted same to coast 
down grade, and the operative in charge of said engine negligently and 
carelessly failed to keep a reasonable and proper lookout, and neghgently 
and carelessly failed to give reasonable and timely notice of the approach 
of said locomotive engine to said point, when the defendant knew or, 
in the exercise of due care, should have known that the plaintiff’s in- 
testate’s attention was attracted to said moving freight train and that 
he would not hear the approach of said Seaboard engine, and the 
defendant negligently and carelessly caused, allowed and permitted said 
locomotive engine to collide with the plaintiff’s intestate, his mangled 
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body was earried for a distance of about 150 feet, ard he died as a 
result of the injuries sustained at said time. 

The specifications of negligence, founded on the above facts appear 
in the complaint, and it is alleged were the proximate cause of the 
plaintiff’s intestate’s death, for which damage is demanded—naming 
the amount. 

The defendant demurred to the complaint on the following grounds: 
“The complaint filed herein does not state facts sufficient to constitute 
a cause of action, because; (a) It appears from said complaint that the 
defendant has breached no duty that it owed the plaintifi’s intestate. (b) 
It appears that the plaintiff’s intestate by his own negligence contributed 
to his injury.” 

The court below rendered the following judgment: “This cause com- 
ing on to be heard before lis Honor, W. L. Small, judge, at the Second 
October Term, 1931, of Wake Superior Court, upon a demurrer filed 
by the defendant, and being heard. It is ordered and adjudged that the 
demurrer be and it is hereby overruled. The defendant excepted, as- 
signed error and appealed to the Supreme Court. 


Clyde cl. Douglass for plaintrff. 
Murray Allen for defendant, 


CLarkson, J. We think there were sufficient facts alleged in the com- 
plaint to constitute actionable neghgence, and the court below properly 
overruled the demurrer of defendant. 

“If negligence on the part of the defendant is established and the jury 
should also find that the plaintiff was guilty of contributory negligence, 
on the ground that he was neghgent in going into a darigerous position 
without being properly attentive to his own safety, the facts seem to 
require the submission of a third issue involving the question whether 
the defendant, in this instance, neghgently failed to avail himself of the 
last clear chance of avoiding the injury. The authorities are to the 
effect that if the plaintiff is at the time rightfully upon the track or 
suficiently near it to threaten his safety, and is negligent, and so brought 
into a position of peril, if the defendant company by taking a proper 
precaution and keeping a proper lookout could have discovered the peril 
in time to have averted the injury by the exercise of proper diligence, 
and negligently fails to do it, the defendant would still be responsible, 
though the plaintiff also may have been negligent in the first instance. 
Lassiter’s case, supra (1338 N. C., 244); Heid’s case, 140 N. C., 146; 
Balto, etc., Ry. Co. v. Cooney, 87 Md., 261.” Ray v. A. R., 141 N. C.,, 
at pp. 87-8. 
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In Redmon v. R. R., 195 N. C., at p. 766, we find the following: 
“The last clear chance doctrine is the duty imposed by the humanity 
of the law upon a party to exercise ordinary care in avoiding injury 
to another who has negligently placed himself in a situation of danger. 
The doctrine is said to have sprung from the celebrated case of Davis 
v. Mann, 10 M. & W., 546, decided in 1842, and commonly known as 
the hobbled ass case. .An excerpt from that case is as follows: ‘The de- 
fendant has not denied that the ass was lawfully in the highway, and 
therefore we must assume it to have been lawfully there; but even were 
it otherwise, it would have made no difference, for as the defendant 
might, by proper care, have avoided injuring the animal, and did not, 
he is liable for the consequences of his negligence, though the animal 
may have been improperly there.” Deans vt. kh. f., 107 N. C., 686; 
Casada v. Ford, 189 N. C., 744; Hudson v. Rf. R., 190 N. C., 116; 
Hart v. R. B., 198 N. C., 317; Buckner v. fh. B., 194 XN. C., 104; 
Redmon v. RK. #., supra, at p. 769. 

In Russell v. R. R., 118 N. C., at p. 1108, it is said: “It is the duty 
of an engineer in charge of a moying train to give some signal of its 
approach to the crossing of a public highway over a railroad track or 
to a erossing which the public have been habitually permitted to use; 
and where he fails to do so, the railway company is deemed negligent 
and answerable for any injury due to such omission of duty.” Perry v. 
Rk. #180 N. C5 290° Rigsbee a, GH 190 XN. Cy 231, Larwood *. 
Ri, 92 NEC, OT Pronk bt, Be 192 N.C. TAT sy Pinch & fe de, 
195 N. C., 190; dfoseley v. R. R., 197 N. C., at p. 684. 

Prima facie presumption exists that an infant between ages of 7 and 
14 is incapable of contributory negligence, but presumption may be 
overcome. Test in determining whether child is contributorily neghgent 
is whether it acted as child of its age, capacity, discretion, knowledge 
and experience would ordinarily have acted under similar circumstances. 
Chitwood v. Chitwood, 156 8. E., 179, 159 8. C., 100; Hoggard v. R. R., 
194 N. C., 256; Brown v. KR. #., 195 N. C., 701. 

As the cause goes back for trial before a jury, we will not comment 
on the law applicable to the facts alleged in the complaint. We give 
the general principles of law arising on the facts as set forth in the 


complaint. The judgment below overruling the demurrer of defendant is 
Affirmed. 
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S. H. BANKS ET aL. v. TENNESSEE MINERAL PRODUCTS CORPORA- 
TION anD H. C. SMITH AanpD Wirz, BERTIE SMITH. 


(Filed 28 March, 19382.) 


1. Minerals B b—Minerals may be conveyed separate from ground surface. 
Mineral substances beneath the surface of the earth ma: be conveyed by 
deed distinct from the title to the surface itself. 


2. Minerals C c—Held: owner of surface could not recover damages 
thereto caused by mining feldspar by usual method under facts of 
this case. 

Where the grantor has acquired by deed the right to the feldspar be- 
neath the surface of the ground with the right of ingress, egress and 
regress, together with the privileges necessary to the mining of the ore, 
he may not be held liable for damage to the surface of the ground in 
extracting the ore when the method used by him was the customary 
and approved method of mining this particular mineral, and his deed, 
by a proper construction, gave him the right to work the mine by the 
method used. 


3. Same—Where plaintiff fails to show that fence was destroyed by de- 
fendant or with his procurement, etc., he may not recover therefor. 


Where the plaintiff in his action to recover damages against the opera- 
tor of a feldspar mine for the destruction of a fence upon the surface of 
the land owned by him, in order to recover therefor he must show that 
the fence was destroyed by the defendant or with his consent, knowledge 
or procurement. 


4. Contracts B a—Practical construction of contract by parties before 
differences thereunder will be.given weight in arriving at intent. 


In construing a deed to the mineral rights in land the method of mining 
recognized by the original parties before differences between them may 
be received in evidence upon the question of the intent cf the parties in 
this respect. 


Civit action, before Harwood, Special Judge, at August Term, 1931, 
of YANCEY. 

Prior to 27 May, 1919, H. C. Smith was the owner ir. fee of certain 
lands in Burnsville Township, Yancey County. On said date Smith and 
wife, by warranty deed, conveyed said land to H. F. Harris. The deed 
contained the following reservation: “The mineral interests on and in 
all of the above described land south of the following line is hereby 
expressly excepted and does not pass under this deed . . . together 
with the right of ingress, regress and egress over and upon the lands 
hereby excepted with the necessary mining privileges for the operation 
of said mineral rights.” On 14 July, 1919, Harris and wife conveyed 
the land to Jos. M. Robinson, Said deed contains the fo.lowing clause: 
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“The mineral rights, interest and privileges described in the deed 
from H. B. Smith and Burt Smith to H. F. Harris, dated 27 May, 1919, 
and recorded in Book of Deeds No. 55, at page 164, Yancey County, 
and not conveyed, said lands as above described being sold subject to 
said mineral rights and privileges, reference to which deed is hereby 
made for description of said mineral rights and privileges retained and 
held by the said H. C. Smith and Burt Smith.” In the warranty clause 
of said deed the grantor inserts a general covenant of warranty “subject 
only to the mineral rights hereinbefore referred to.” On 6 September, 
1919, Robinson conveyed the land to W. B. Banks. The Banks deed 
contains the following clause: “The mineral rights, interest and priv- 
ileges described in deed from H. C. Smith and wife to H. F. Harris, 
dated 27 May, 1919, . . . are not conveyed, said lands as above 
described being sold subject to said mineral rights and privileges,” ete. 
The warranty clause contains the following language: “Except the 
mineral rights noted above,” ete. W. B. Banks died and the plaintiffs 
are his heirs at law. 

The evidence tended to show that on 15 February, 1928, Smith and 
wife leased to their codefendant, Tennessee Mineral Products Corpora- 
tion, the said land, and that said corporation went into possession of said 
land and mined feldspar thereon. Feldspar sometimes comes close to 
the surface and sometimes it is six to ten feet beneath the surface. It 
is mined by what is described as “pit mining”; that is to say, by digging 
horizontal holes or pits in the earth. Some of these pits were 100 feet 
wide and 200 feet deep. There was evidence tending to show that the 
father of plaintiffs had mined the land during his lifetime. 

The cause of action alleged by plaintiffs was that the defendants 
had dug many pits or holes in the land and that the waste material, 
while placed upon the old dumps, had resulted in increasing the area of 
dumps and thus rendering the surface of the land less valuable. The 
testimony tended to show that six or seven acres of land was destroyed 
for agricultural purposes by reason of the mining operations, and that 
the plaintiffs had suffered material damage by reason of such operations. 
The plaintiffs contend that the defendants were required by law to take 
the mineral or feldspar without injuring the surface of the land, and 
that, therefore, it was the duty of the defendants to provide subjacent 
support for the surface. There was evidence that a short time prior to 
the entry of defendant, Tennessee Mineral Products Corporation, the 
plaintiffs had constructed a wire fence of about 2080 feet upon the land, 
and that this fence had been completely destroyed during the mining 
operations of defendant, Smith. 
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At the conclusion of the evidence for plaintiffs the trial judge sus- 
tained a motion for nonsuit as to all defendants and from judgment in 
accordance therewith, plaintiffs appealed. 


Charles Hutchins for plaintiffs. 
Watson & Fouts and C. D. Bailey for defendants. 


Brocprn, J. The plaintiffs own the surface of a tract of land and the 
defendants own the minerals or feldspar beneath the same. Hence the 
question of law presented is: What are the relative rights of the 
parties ? 

“That mineral substances beneath the surface in the earth may be 
conveyed by deed distinct from the right to the surface itself is now 
well settled.” Outlaw v. Gray, 163 N. C., 325, 79 S. E., 676; Hoilman 
v. Johnson, 164 N. C., 268, 80 8. E., 249. This Court has not been 
called upon to consider many questions growing out of the mining 
industry, and hence no decision has been called to our attention indi- 
cating that the principle of sublateral or subjacent support has ever 
been adopted in this State, or that occasion had ever arisen to discuss 
the proposition. The general principle deduced from the decisions of 
states where the mining industry has flourished is that the owner of the 
surface has the right of subjacent support unless such right has been 
waived in specific terms or terms reasonably implying such waiver. 40 
C. J., p. 1195, e¢ seg.; Hall v. Harvey Coal & Coke Co., 108 S. E., 491; 
Continental Coal Co. v. Connellsville By-Products Coal Co., 188 S. E., 
737; Georgia Iron Ore Co. v. Jones, 111 8. E., 372; Cole «. Signal 
Knob Coal Co., 122 §. E., 268; Goody Koontz v. White Star Mining 
Co., 119 S. E., 862; Griffin v. Fairmont Coal Co., 58 S. E., 24. The 
various opinions in the Griffin case, supra, present every phase of the 
question together with the authorities supporting the various conclusions 
and deductions relating to the subject. 

In the case at bar the final solution of the question involved must rest 
upon a construction of the deed in order to determine the intention of 
the parties to the conveyance. The deed held by the plaintiffs recites 
that “said land, as above described, being sold subject to said mineral 
rights and privileges,” ete. The original deed from Smith to the grantor 
of the plaintiffs not only reserved the absolute ownership of the mineral 
or feldspar beneath the surface of the land and the right of ingress, 
egress and regress, but also “the necessary mining privileges for the 
operation of said mineral rights.” A feldspar operation, as described 
in the evidence, is properly conducted by a method known as pit mining. 
It is not a process of tunneling beneath the surface for substantial 
distances, but apparently consists of digging horizontal holes in the 
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ground. Indeed, the evidence tends to show that upon the tract of 
land in question the feldspar was frequently found close to the surface. 
Hence the expression in the deed ‘‘operation of said mineral rights” 
must be construed in the light of accepted and prevailing methods of 
mining feldspar, and such operation does not involve the principle of 
subjacent support, provided, of course, that the mining operation is 
conducted in a careful and reasonable manner so as to prevent inter- 
ference with the surface of the land except insofar as such interference 
may be necessary in the reasonable and careful prosecution of the min- 
ing operation. Indeed, the plaintiffs did not contemplate the application 
of the principle of subjacent support. One of the plaintiffs was asked 
the following question: “Do you think it would be practical to go in 
there and put a roof over the spar when the feldspar comes within a 
foot or two of the surface?” The witness answered: “No sir, I don’t. 
I didn’t do it when I mined and was interested in the property and the 
surface. I dug just the same as anybody else and what I wanted was to 
get the spar with the least expense.” The practical construction placed 
upon a written instrument by the parties thereto before a controversy 
arises, 1s ordinarily given great weight by the courts in arriving at the 
true meaning and intent of the language employed in the contract. 
Wearn v. R. R., 191 N. C., 575, 182 8. E., 576. Furthermore, the deed 
of plaintiffs for the surface expressly provides that such surface is 
held “subject to said mineral rights and privileges.” 

There was evidence that the plaintiffs had erected about 2,000 feet of 
wire upon the land and that said wire had been destroyed during the 
time the defendant Smith was conducting mining operations thereon, 
but there is no evidence that said wire was destroyed by Smith or with 
his knowledge, consent or procurement. 

Upon the whole case, the Court is of the opinion that the judgment 
of nonsuit was properly entered. 

Affirmed. 


STATE v. JACK RICE. 
(Filed 23 March, 1982.) 


Criminal Law I f—Consolidation of actions after beginning of trial held 
prejudicial and reversible error in this case. 


Upon the trial under an indictment charging the prisoner with murder 
of M. in which a conviction of first degree murder is not sought, it is 
reversible error to the defendant’s prejudice for the trial court upon his 
own motion, after a substantial part of the evidence had been introduced 
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to consolidate the action with another action under a separate indictment 
charging the prisoner with an assault with a deadly weapon upon D. 
with intent to kill, the prisoner being afforded no opportunity to pass upon 
the impartiality of the jury upon the assault charge or an opportunity to 
plead to the charge, C. 8., 4622. 


CRIMINAL ACTION, before Stack, J., at August Term, 1931, of Maptson. 

The defendant was indicted in two separate indictments. The first 
indictment charged him with the murder of McKinley Shelton, and the 
second charged an assqult upon Delbert Shelton with a deadly weapon 
with intent to kill. Before the jury was empaneled the solicitor an- 
nounced in open court that he would not ask for conviction for murder 
in the first degree upon the first bill of indictment but for murder in 
the second degree, or manslaughter, or not guilty as the evidence might 
warrant. The defendant was placed on trial on the first bil. and pleaded 
not guilty. Whereupon a jury was selected and empaneled. Thereupon 
the State offered testimony. Near the conclusion of the testimony of the 
first witness for the State the trial judge made the following declaration 
from the bench: “I will consolidate these two bills to my own motion. 
Make this entry: The court consolidates the two bills and will try them 
at the same time.” The defendant excepted to the order consolidating 
said bills of indictment. 

The defendant was convicted of manslaughter, and also of assault 
with a deadly weapon with intent to kill. He was sentenced to the 
State’s prison for a period of not less than ten nor more than fifteen 
years upon the murder indictment and for not less than seven nor more 
than ten years in the indictment charging assault with a deadly weapon. 
The latter judgment, however, was to be suspended if the defendant 
should pay the sum of $1,000, one-half to the school fund and the other 
half to the State’s witness, Delbert Shelton. 

From judgment pronounced, defendant appealed. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State, 

Guy V. Roberts, J. Coleman Ramsey and John H. Mcklroy for 
defendant. 


Brocpen, J. The defendant was charged with a capital felony. When 
the case was called for trial the solicitor announced that he would not 
press the charge for capital felony but would ask for a verdict for 
murder in the second degree or manslaughter. The defendant pleaded 
not guilty and a jury was sworn and empaneled. The S:ate began to 
offer testimony and introduced a witness named Delbert Shelton, who 
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proceeded to testify as to the events resulting in the killing of McKinley 
Shelton by the defendant. After the first witness for the State had 
practically completed his direct examination the trial judge, of his own 
motion, brought into the ease by consolidation another indictment 
charging the defendant with assault with a deadly weapon with intent 
to kill, committed by the defendant against Delbert Shelton, the State’s 
witness. Hence the question of law arises: Did the trial judge have 
power to consolidate the indictments under the circumstances ? 

C. §8., 4622, regulates the consolidation of criminal actions. This 
statute has been construed in many decisions of this Court. In S. v. 
Combs, 200 N. C., 671, 158 S. E., 252, it is written: “The court is 
expressly authorized by statute in this State to order the consolidation 
for trial of two or more indictments in which the defendant or defend- 
ants are charged with crimes of the same class, which are so connected 
in time or place as that evidence at the trial of one of the indictments 
will be competent and admissible at the trial of the others.” S. v, Lewis, 
185 N. C., 640, 116 S. E., 259; 8. v. Smith, 201 N. C., 494; 8. v. 
Malpass, 189 N. C., 349, 127 S. E., 248. Moreover, it has been generally 
held that if separate offenses are charged in the same warrant or indict- 
ment, they are to be considered as separate counts. S. v. Jarrett, 189 
N. C., 516, 127 S. E, 590. 

Without debating the question as to whether the indictments could 
have properly been consolidated at the beginning of the trial, it is 
obvious that the consolidation thereof, pending the taking of testimony 
on the indictment for murder, was prejudicial to the defendant. He 
was afforded no opportunity to pass upon the impartiality of the jury 
upon the assault charge, nor had he been permitted to plead to such 
charge. These principles are fundamental and the failure to apply them 
in the case at bar entitles the defendant to a new trial. S. v. Jackson, 
S82 N. C., 565; S. v. Cunningham, 94 N. C., 824. 

New trial. 


GREENVILLE SUPPLY COMPANY Et At, y. 8. C. WHITEHURST, 8k., ET AL, 
(Filed 23 March, 1932.) 


1. Corporations E d—lIn this case demurrer to complaint on surety agree- 
ment of stockholder is held properly sustained. 


Where the complaint in an action by certain stockholders of a corpora- 
tion against another stockholder alleges that the stockholders endorsed 
eertain notes of the corporation and agreed to pay thereon a certain 
amount in proportion to the stock held by them, that the plaintiffs had 
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paid their proportionate amount and that the defendant had refused to 
pay his proportionate share: Held, a demurrer thereto on the ground 
that the complaint fails to state a cause of action is properly sustained, 
the ereditors of the corporation not being parties to the action, and the 
equitable doctrines of specific performance and contribution not being 
applicable. 

2. Contracts F a—Held: stockholders could not recover on contract to 
contribute to common object, creditors not being parties. 


Although the promise of each of the parties to a contract to contribute 
to a common cause is sufficient consideration for the promises of the 
other parties thereto, where the contract is between the stockholders of a 
corporation on an agreement between them to pay certain amounts on 
the corporation's note endorsed by them, and the creditors of the corpora- 
tion are not parties to the action, the principle is not germane. 

3. Specific Performances B a—Contract in this case held not enforceable 
specifically. 

Where a contract does not relate to the transfer of property, and dam- 
ages for its breach would be sufficient compensation, and it does not 
come within any exceptions to the general rule, specific performance 
may not be maintained thereon. 

4, Contribution A a—Contribution is enforceable only where complain- 
ing sureties have made compulsory payment. 

Contribution is enforceable only where the complaining sureties have 
made compulsory payment, and where it is not alleged that the complain- 
ing sureties have paid any part of the obligation of another surety they 
are not entitled to contribution from him. 


APPEAL by plaintiffs from Moore, Special Judge, at November Term, 
1931, of Pirr. Affirmed. 

The Greenville Supply Company is a corporation in the hands of a 
receiver, All the other plaintiffs and the defendant S. C. Whitehurst, 
Sr., were stockholders and directors. The defendant I. J. Whitehurst 
was a stockholder, and he and the defendant 8. C. Whitehurst, Jr., are 
sons of S. C. Whitehurst, Sr. 

The plaintiffs allege that the directors managed the business of the 
company and, when it became necessary to promote its interests, endorsed 
papers given for its loans and obligations in consideration of an extra 
dividend of 2 per cent on the amount of their endorsements in proportion 
to the value of their stock; also that it was agreed that each director 
should be liable for his pro rata amount; that the individual plaintitts 
and the defendant 8. C. Whitehurst, Sr., endorsed the company’s notes 
to several creditors in sums aggregating $98,908.56 and mutually agreed 
that they would pay thereon $50,000 in sums proportionate to the capital 
stock held by each of them; that the directors who are plaintiffs paid 
their respective amounts and that 8. C. Whitehurst, Sr., failed to pay 
$9,966.78, the amount he agreed to pay; that the sums paid by the plain- 


N.C] SPRING TERM, 1932. 415 
SuPPLy Co. v. WHITEHURST. 


tiffs have been apphed on the company’s obligations and the amount 
due thereon would have been reduced to $45,885.30 had the defendant 
S. C. Whitehurst, Sr., paid his part; that his failure to comply with his 
agreement leaves the plaintiffs hable on the company’s notes in the sum 
of $56,872 while, if he had complied, they would be lable for only 
$46,928; that the plaintiffs are entitled to an order compelling him to 
pay $9,966.78 and to secure the payment of his future habuility. 

The plaintifis pray judgment that the defendant S. C. Whitehurst, 
Sr., be made to pay $9,966.78 for the benefit of the plaintiffs and that a 
receiver of his property be appointed. 

The defendants answered the complaint and the plaintiffs rephed to 
the answer. The reply is chiefly an cnlargement of the allegations in 
the complaint; it does not coutain a new or independent cause of action. 

The defendants filed a written demurrer on the ground that the 
complaint does not state a cause of action. The demurrer was sustained 
and the plaintiffs excepted and appealed. 


S.J. Heverett for appellants. 
Harding & Lee for appellees. 


Apams, J. The demurrer admits the plaintiffs’ allegations and by 
these allegations the nature of the action and the relation of the parties 
must be determined. 

The Greenville Supply Company, a corporation, became indebted to 
various parties in the sum of $96,928.56. The individual plaintiffs and 
the defendant, S. C. Whitehurst, Sr., who were directors in the corpora- 
tion, endorsed certain notes of the company under their mutual agree- 
ment that each endorser should be lable in proportion to the value of 
his stock. The endorsers agreed to raise $50,000, each to pay a specified 
sum. Whitehurst was to advance $9,966.78. He failed to do so, and 
the object of the action is to compel him to abide by his agreement. 

The law will not enforce a voluntary promise made without a consider- 
ation, but when several persons mutually agree to contribute to a com- 
mon object which they wish to accomplish the promise of each is a 
consideration for the promise of the others, and such promises may be 
enforced by the party for whose benefit they were made. Baptist Uni- 
versity v. Borden, 182 N. C., 476; Rousseau v. Call, 169 N. C., 173. 
The appellants rely in part upon the principle stated in these cases, but 
it is not germane; none of the ereditors 1s a party to the action and 
none is seeking to enforce the alleged agreement. 

The suit is an action at law. It is not maintainable upon the equitable 
doctrine of specifie performance for several reasons: (a) the plaintiffs 
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are not seeking the performance of a contract relating to the sale or 
transfer of personal property; (b) the recovery of damages in case 
of loss would be sufficient compensation; (c) the complaint does not 
bring the controversy within any of the exceptions to the general rule. 

It is equally conclusive that the appellants cannot resort to the doc- 
trine of contribution. Contribution is enforceable when the complaining 
surety has made compulsory payment. Bispham’s Principles of Equity, 
sec. 330; llodges v. Armstrong, 14 N. C., 253; Lumber Co. v. Satchwell, 
148 N. C., 316. There is no allegation that the appellants have paid 
more than their proportionate part or any portion of the sum for which 
Whitehurst is liable. Indeed, there is no allegation that the creditors 
have brought suit, or that the principal debtor is insolvent, or that the 
sureties cannot recover against the principal any loss they may suffer 
by reason of their endorsement. In -L/len v. Wood, 38 N. C., 386, 1t is 
said: “The equity of a plaintiff lies in the insolvency of the principals, 
where he is seeking contribution from a cosurety. Williams v. Helme, 
16 NX. C., 159; Rainey «. Yarborough, 37 N. C., 249; Bell v. Jasper, 
B37 N.C. 597; Mayhew vo Crichett, 2 Swans., 185; Daring v. Win- 
chelsea, 1 Cox., 218. And the reason is obvious—the cosurety 1s bound 
to answer only in the place of his principal, and, if he ‘s able, it 1s the 
duty of the surety, who has paid the debt to look to him; if he is not 
able, he then, and only then, has a right to seek his redress from his 
cosurety. In this case according to the answer, and there is nothing 
in the evidence to contradict it, the money was sent to him by Joshua 
to indemnify him, and when called on by the plaintif! he might well 
answer, go to the principal Wood or to the principal Innis, they will 
pay you what you have advanced. They are able to do so.” Judgment 


Affirmed. 


A. O. NEWBERRY et AL. v. MEADOWS FERTILIZER COMPANY Er AL, 
(Filed 23 March, 1982.) 


1. Pleadings D b—Demurrer in this case for misjoinder of parties and 
causes held properly overruled. 


Where the complaint alleges a series of connected transactions consti- 
tuting one general scheme, participated in by the defendants, resulting 
in damage to the plaintiff for which he is entitled to recover of the 
defendants jointly and severally, the defendants’ demurver for misjoinder 
of parties and causes is properly overruled. 
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2. Removal of Causes C b—AlLlegations of complaint are controlling as to 
whether cause is joint or separable. 

Upon a petition for the removal of a cause from the State to the 
Federal Court on the ground of separable controversy the allegations of 
the complaint are controlling, and where the complaint alleges a joint 
tort committed by the defendants the petition is properly denied. 


Appeats by defendants from Sinclair, J., at September Term, 1931, 
of Craven. Affirmed in both appeals. 

This action was heard on the demurrer of the defendant, Meadows 
Fertilizer Company, on the ground that 1t appears on the face of the 
complaint filed by the plaintiffs therein (1) that there is a defect of 
parties plaintiff; (2) that there is a defect of parties defendant; (3) that 
several causes of action have been improperly united in the complaint; 
and (+) that there is a misjoinder of parties and of causes of auction. 
The demurrer was overruled. 

The action was further heard on the appeal of the defendants, Davi- 
son Chemical Company and C. Wilbur Miller, from the order of the 
clerk of the Superior Court of Craven County, denying the petition of 
said defendants for the removal of the action from said Superior Court 
to the District Court of the United States for the Eastern District of 
North Carolina, for trial, on the ground of diversity of citizenship, and 
separability of causes of action alleged in the complaint against the 
resident defendant, Meadows Fertihzer Company, and the nonresideut 
defendants, Davison Chemical Company and C, Wilbur Miller. The 
order of the clerk was affirmed and the petition of the defendants for 
the removal of the action was denied. 

From judgment overruling the demurrer, and affirming the order of 
the clerk, the defendants, respectively, appealed to the Supreme Court. 


Fos. Spruill, &. M. Green, W. B. R. Guion and R. EB. Whitehurst 
for plaintiffs. 
L. 1. Moore and Kenneth C. Royall for defendants. 


Connor, J. The judgment overruling.the demurrer of the defendant, 
Meadows Fertilizer Company, to the complaint in this action, is affirmed 
on the authority of Trust Co. v. Peirce, 195 N. C., 717, 148 S. E., 524. 
Speaking of the complaint in that case, it is said: “.\ connected story 
is told, and a complete picture is painted of a series of transactions, 
forming one general scheme, and tending to a single end. This saves the 
pleading from the challenge of the demurrer.” This principle is appli- 
cable to the allegations of the complaint in this action, and for this 
reason the demurrer was properly overruled. The allegations of the 
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complaint are sufficient to show a series of transactions, the result of a 
general scheme, participated in by the defendants, and resulting in 
damages which the plaintiffs are entitled to recover of the defendants, 
jointly and severally. 

The judgment affirming the order of the clerk, and denying the peti- 
tion of the defendants, Davison Chemical Company and C. Wilbur 
Miller, for the removal of the action from the State to the United 
States Court, for trial, is affirmed, on the authority of Fenner v. Cedar 
Works, 191 N. C., 207, 181 8. E., 625. In that case it is said: “Tt is 
established law that the complaint is the sole basis for determining the 
nature of the cause of action against the various defendants and that a 
joint tort action is not separable.” The cause of action alleged in the 
complaint in this action against both the resident and nonresident de- 
fendants is joint and not separable. For this reason, the petition of the 
nonresident defendants was properly denied. 

As we interpret the allegations of the complaint, the cause of action 
stated therein is a wrongful and unlawful conspiracy entered into by 
the defendants, resulting in damages which the plaintiffs are entitled to 
recover of the defendants. The complaint is not subject to demurrer, as 
contended by the defendant, Meadows Fertilizer Company, nor is the 
action, removable, as contended by the defendants, Davison Chemical 
Company and C. Wilbur Miller. The judgment is 

Affirmed. 


J. E. BEAMAN, TRADING as J. E. BEAMAN CONSTRUCTION COMPANY, v. 
ELIZABETH CITY HOTEL CORPORATION; anp C. F. SHUMAN 
ROOFING COMPANY vy. J. E. BEAMAN, Trapine as J. E. BEAMAN 
CONSTRUCTION COMPANY, anno ELIZABETH CITY HOTEL COR- 
PORATION. 

(Filed 28 March, 1982.) 


1. Laborers’ and Materialmen’‘s Liens A a—Installation of grilled screen 
in this case held a part of contract of construction. 


Where the contract for the erection of a hotel building provides for the 
installation of a heavy screen, requiring factory fabrication, over a sky- 
light, and the building is turned over to the owner without its installation, 
and thereafter the owner demands that it be installed under the original 
contract without extra compensation, and, by arbitrat.on under the con- 
tract, the matter is settled in favor of the owner: He!d, the installation 
of the screen did not constitute a new and independent contract but was 
installed under the original contract of construction. 
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2. Laborers’ and Materialmen's Liens B a—Whether notice of claim of 
lien was filed within statutory time held for jury in this case, 
Although the statutory time for filing a laborer's or materialman’s lien 
will not be extended where labor is done or material furnished of a trivial 
nature after substantial completion of the work, where the contract for 
the erection of a hotel building specifies the installation of a heavy screen, 
requiring factory fabrication, over a sky-light, and the work under the 
contract is sulistantially completed. aud the building turned over to the 
owner for occupancy, and thereafter, upon demand of the owner, the 
screen is installed by the contractor as a part of the original contract at 
a cost of $1,157 and a lien filed against the building within six months 
thereafter: Held, whether the work was completed when the building was 
turned over to the owner or when the screen was installed is for the jury 
under the evidence on the question of whether the claim was filed within 
the statutory time, C. 8., 2470, and a peremptory instruction thereon is 
error, 


Civin action, before Small, J., at Spring Term, 1932, of PasQuoTanK. 

In 1926 the Elizabeth City Hotel Corporation owned a certain lot im 
Elizabeth City, known as the Virginia Dare Hotel property. On 20 
October, 1926, the Hotel Corporation made a contract with Beaman 
Construetion Company providing for the erection of a hotel building 
upon said lot according to the plans and specifications prepared by W. L. 
Stoddard, architect. It was provided that the building should be com- 
pleted by 15 July, 1927, and that in the event of delay in the completion 
of the work, the contractor should pay $50.00 per day as liquidated 
damages. The contract price was $320,000, to which was added $65,000 
in extras. In the performance of the work Beaman Construction Com- 
pany, contractor, sublet certain work to D. Draddy and Company and all 
roofing and sheet metal work to Shuman Roofing Company. 

The original contract and plans and specifications provided for the 
erection of ‘a heavy iron sereen over the skyhght of the arcade portion 
of the building, in dimensions about 19 by 63 feet, requiring factory 
fabrication.” All work to be done by Shuman Roofing Company had 
been completed and paid for prior to 11 November, 1927, and said 
subcontractor “had left the job without the intention of returning.” By 
1 November, 1927, the construction work covered by the contract between 
Beaman and the Ifotel Company, including extras, had been practically 
completed, and on said date the hotel, including arcade and garage, was 
turned over to defendant corporation for oecupaney wlieh continued 
from that date until the present time. On 23 February, 1928. Beaman, 
contractor, and Nash, representing the architect, and Robinson, repre- 
senting the defendant, JIote] Corporation, met to check over the “few 
odds and ends of work uncompleted at the time of oceupancy of the hotel 
aforesaid.” The foreman and workmen of Beaman had left the work 
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prior to said date, and on said date Beaman left the jot without the in- 
tention of returning. Subsequently, on 20 April, 1928, Beaman wrote the 
architect, saying: “The job has been finished and is a credit to all con- 
eerned. . . . The statute of limitations which would affect a hen, 
has almost expired.” Thereafter, in May, 1928, a dispute arose between 
Beaman and the Hotel Company as to the construction of the wire screen 
over the skylight. In accordance with the terms of the contract, the dis- 
pute was referred to the architect, who ruled that the screen was required 
by the contract, and Beaman arranged with Shuman Roofing Company 
to install said screen. The work of the installation was completed in 
October, 1928, at a cost of $1,157.62. 

In February, 1928, when Beaman and the architect aid a representa- 
tive of the Hotel Company met to check up the work, the Hotel Com- 
pany owed Beaman a balance of $4,371.38 upon the contract price, and 
at said time the said Hotel Company executed to the Beaman Construc- 
tion Company a note in the sum of $2,145 in part payment of said 
balance. It is admitted in the pleadings that on or adout 30 March, 
1929, Beaman duly filed in the office of the clerk of the Superior Court 
a notice and claim of lien, and these actions were instituted on 28 
September, 1929. 

The court submitted the following issues: 

1. “In what sum, if any, is J. E. Beaman, trading as Beaman Con- 
struction Company, indebted to Shuman Roofing Company ?” 

2. “In what sum, if any, is J. E. Beaman, trading as Beaman Con- 
struction Company, indebted to D. Draddy, the intervener in the suit of 
Beaman Construction Company v. Elizabeth City Hotel Corporation ?”’ 

3. “In what sum, if any, is the Elizabeth City Hoel Corporation 
indebted to J. KE. Beaman, trading as Beaman Construction Company ?” 

4. “When was the work contemplated by the contract between J. E. 
Beaman, trading as Beaman Construction Company, and the Elizabeth 
City Hotel Corporation completed ?” 

5. “In what sum, if any, is J. E. Beaman, trading as Beaman Con- 
struction Company, indebted to Elizabeth City Hotel Corporation on the 
set-off ?”’ 

The jury answered the first issue ‘$1,157.62 with interest from 2 
October, 1928,” the second issue “$1,000,” the third issue “$4,371.38 
with interest from 23 February, 1928,” the fourth issue “during Febru- 
ary, 1928,” and the fifth issue “not any.” 

The trial judge charged the jury in effect that if they believed the 
evidence and found the facts to be as testified to by all the witnesses that 
they should answer the issues as above indicated. 
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Upon the verdict judgment was entered as follows: “That the pay- 
ments upon the judgment hereinbefore declared in favor of J. E. Bea- 
man, trading as Beaman Construction Company, against the Ehzabeth 
City Hotel Corporation, whether made voluntarily or under execution, 
shall be paid into the hands of the clerk . . . , who shall pay over 
the same in equal parts to the said David Draddy and C. F. Shuman 
Roofing Company, until the judgments hereinbefore declared in their 
favor against the said J. E. Beaman, shall have been satisfied. It is 
further considered, decreed and adjudged that neither the C. F. Shuman 
Roofing Company, or David Draddy, or Beaman Construction Company 
is entitled to a lien against or upon the property of Elizabeth City Hotel 
Corporation or any part thereof, and same is hereby declared and ad- 
judged to be free and clear of any and all liens or notice of hens, here- 
tofore, filed, or otherwise sought to be established, for and on behalf of 
any or all of said parties.” 

From the judgment upon the verdict the plaintiffs appealed. 


Thompson & Wilson for plaintrffs. 
McMullan & McMullan for defendants. 


Broepen, J. What 1s the legal test for determining the “final furnish- 
ing of materials,” or “the completion of labor” for a building project / 

C. S., 2470, provides in substance that ordinarily notice of lien upon 
real estate shall be filed “within six months after the completion of labor 
or the final furnishing of materials,” etc. In the case at bar the Hotel 
Corporation, the owner of the real estate, contends that the plaintiffs are 
not entitled to a hen upon the property. This contention is based upon 
certain facts appearing in the record to the effect that the hotel building 
was completed on 1 November, 1927, and actually occupied on said 
date, and that subsequently on 23 February, 1928, the parties in interest 
met together, checked over the various items of the contract and pro- 
nounced the work complete. Furthermore, in recognition of such com- 
pletion the contractor wrote a letter on 20 April, 1928, admitting that 
the job had been finished and was “a credit to all concerned.” Hence 
when the notice of hen was filed by the plaintiffs on 30 March, 1929, 
more than twelve months had elapsed from the completion of the labor 
and furnishing of material for the structure, and that, therefore, the 
plaintiffs are not entitled to enforce a lien upon the property. 

On the other hand, the plaintiffs assert that in May, 1928, the Hotel 
Corporation took the position that the contract had not been completed 
for the reason that a large wire sereen specified in the contract had not 
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been installed, and demand was made upon the contractor to complete 
the contract according to the terms thereof. Pursuant to the provisions 
of the contraet the dispute so arising between the owner and the con- 
tractor, was referred to the architect, who ruled with the owner that the 
coustruction of the screen was necessary for the completicn of the work. 
Thereupon the contractor procured the coplaintiff, Shuman Roofing 
Company, to install said screen at a cost of $1,157.62, and that said 
work, not having been completed until October, 1928, a notiee of len 
filed on 30 March, 1929, was within the statutory period, and, therefore, 
enforceable against the property. 

A preliminary question arises at the threshold, and that is: Did the 
installation of the wire screen constitute a new and independent contract, 
or was such work done under and by virtue of the original contract be- 
tween the parties? The original contract provided for the installation 
of the wire sereen, The owner of the premises demanded such installa- 
tion without extra compensation to the contractor. In pursuance of the 
terme of the original contract, the dispute was submitted to the architect 
who decided in favor of the owner and demanded the installation of the 
work. Manifestly, therefore, the screen was installed pursuant to the 
terms and provisious of the original contract between the parties. 

The legal inquiry involved has been discussed by varicus courts and 
textwriters. For example, the Supreme Court of Idaho in Gem State 
Lumber Co. uv. Witty et al., 217 Pae., 1027, wrote: “Ordinarily, furnish- 
ing an article or performing a service trivial in character is not sufficient 
to extend the time for claiming a len or to revive an expired lien, where 
the article is furmished or the service rendered after a suostantial com- 
pletion of the contract, and the article is not expressly required by the 
terms thereof.’ In like manner the Connecticut Court in Martin Tire 
Ct Rubber Co. v. Kelly Tire d& Rubber Co., 122 Atlantic, 102, quotes with 
approval the following: “Where a service is performed or material 
furnished at the request of the owner, it will extend the time for claim- 
ing a len or will revive an expired hen, as to a contract . . . sub- 
stantially completed.” 35 L. R. A. CN. S.), 904. The authorities upon 
the subject are assembled in Breeding v. Melson, 148 Atlantic, 28, 60 
A. LL. R., 1252. The Delaware Court in that case said: “There is no 
conthet between the authorities as to the proposition that the time for 
filing a claim in a mechaniec’s hen proeeeding is computed from the date 
when the last item of work, labor or materials is done, performed or 
furnished, and that principle is, undoubtedly, correct. But the work 
performed and materials furnished must be required by the contract, 
and whatever is done must be done in good faith for the purpose of 
fully performing the obligations of such contract, and not for the mere 
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purpose of extending the time for filing lien proceedings. Theretore, 
the performance of labor or the furnishing of materials of a trivial 
character which are not expressly provided for by such contract and 
after it has been substantially performed will not ordinarily extend 
the time for filing a mechanie’s lien; this is especially true if such 
performance has been considered and treated by the parties as final and 
complete.” 

It is to be noted that in the foregoing case the last item was dated 27 
October, 1921, and amounted to ninety-eight cents. The next item there- 
atter in the account was dated 15 April, 1922, and amounted to 43.40, 
Upon the facts, the Court held that the submission of the issue to the 
jury was correct. 

The pertinent decisions upon the subject tend to demonstrate that 
the courts throughout the country are disposed to look with favor upon 
extending the time for filing liens or reviving the mght to file them 
when: (a) the material furnished or labor done is embraced within the 
original contract; (b) the owner assents or requires such additional 
labor or material; (¢) the labor or material so furnished is not of a 
trivial nature, even after the substantial completion of the project. 
But if the project had been substantially completed, and the turmishing 
of subsequent labor or material is of a trivial nature, not within the 
terms of the original contract and not furnished in good faith but for 
the purpose of evading the appheabihty of the time limit. then in sueh 
event the contractor is not entitled to assert a hen upon the theory that 
such additional labor or material so furnished, extended the time or 
revived the mght. 

When the principles of law are apphed to the facts of the case at 
bar, it 1s manifest that the trial judge could not determine as a matter 
of law or give a peremptory instruction to the jury to the effect that the 
building contemplated by the contract was completed “during February, 
18. 

The installation of a wire sereen for a skylight 19 by 63 feet. requir- 
ing factory fabrication and costing $1,157.62, cannot be said, as a quatter 
of law, to constitute work or material of a trivial nature. There is m0 
evidence of unreasonable delay in furnishing said imaterial from May, 
1928, until October, 1928. Hence the exceptions to the instructions given 
the jury are sustained. . 

Error. 


424 


IN THE SUPREME COURT. [202 


ORANGE COUNTY wv. WILSON, 


ORANGE COUNTY vy. W. H. WILSON sanpD WIFE, ET AL, 


(Filed 23 March, 1982.) 


1. Taxation H a-—-Tax certificates is presumptive evidence of regularity 


of proceedings. 

It is the duty of the sheriff to collect all taxes on property that are due 
and unpaid and, when neccessary, to sell the land for delinquent taxes 
after due advertisement, and to issue a certificate of purchase, which 
certificate is presumptive evidence of the regularity of all prior proceed- 
ings incident to the sale and purchase, and of the performance of all 
things essential to the validity of the proceedings. N.C. Code, 1931. sees. 
7992, $010, $012, 8014, 8026, S027. 


2. Taxation H b—Suit in the nature of foreclosure is exclusive remedy 


on tax certificate, 


The purchaser of a certificate at a sheriff's sale of lands for taxes is 
given a lien for the amount paid with interest and costs, etc, and is 
subrogated to the rights of the county for the taxes, and has the sole 
remedy of proceeding in rem by civil action to foreclose his certificate as 
nearly as may be as in case of foreclosure of a mortgage, and the pur- 
chaser at the sale in conformity with the statutory proceedings is entitled 
to a deed conveying the fee-simple title to the locus in quo, N. C.. Code. 
19381, secs. 8028, 8036. 


3. Same—In proceedings to foreclose tax certificate only listed owners, 


their wives or husbands, must be served with summons. 


In a suit to foreclose lands to enforce the lien acquired by a purchaser 
of a tax certificate the only parties upon whom service of summons is 
necessary are those in whose name the real estate is listed, and, in case 
they are married, upon their wives or husbands, and service on those 
otherwise interested may be had by publication as prescribed by the 
statute, N. C. Code, see. 8087, and such publication is sufficient notice 
to constitute due process of law, the proceedings being in rem in which 
the State seeks, directly or by authorization, to sell land for taxes by the 
enforcement of the statutory lien. 


4. Taxation H c—Cestui que trust may not set aside foreclosure of tax 


certificate on ground that he was not served with summons. 


Where service of summons had been made on the listed owners of the 
property and service on others interested in the land has been made 
by publication as the statute provides in proceedings to foreclose a tax 
certificate, interveners who claim an interest in the land by virtue of being 
cestuis que trustents under a deed of trust may not set aside the sale 
on the ground that they had not been served with summons, personal 
service on them not being required by the statute, and it appearing that 
the trustees in their deed of trust had been personally served, and that 
they could have protected their rights by paying the taxes and thus 
acquiring a lien therefor superior to all other liens. 


CLARKSON, J., concurs in result. 
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APPEAL by petitioners from Daniels, J., at Chambers, on 17 October, 
1931. From Orance. 

Proceeding to foreclose a tax certificate issued by the sheriff in a sale 
for taxes due in 1928, at which the plaintiff became the purchaser of 
the land. The clerk ordered a foreclosure of the certificate, the land was 
sold, the commissioner reported the sale, and the clerk, after finding 
that the sale had been made in compliance with law, that the bid of the 
purchaser had not been raised, and that no exceptions had been filed, 
confirmed the sale and on 8 April, 1931, adjudged that upon payment of 
the purchase price the commissioner should execute aud deliver a deed 
to the purchaser. 

On 7 July, 1931, W. G. Pearson and Mechanics and Farmers Bank 
made a motion before the clerk to set aside the decree of confirmation 
and to order another sale of the property. The clerk denied the motion ; 
the petitioners appealed; and Judge Daniels found the facts to be as 
follows: 

1. That the above entitled action was instituted by the county of 
Orange to foreclose a tax certificate issued by the sheriff of said county 
at a tax sale held by him at which the said county was the purchaser 
of the lands mentioned and described in the coniplaint for the taxes duc 
by the owner or owners for the year 1928. 

2. That at the time of the commencenient of this action the petitioners 
were cesfuis que frustents and the holders of certain indebtedness duly 
of record in Orange County; that J. L. Pearson was the trustee of the 
petitioner, W. G. Pearson, and R. L. MceDougald was the trustee of the 
petitioner, Mechanics and Farmers Bank; that the petitioner, W. G. 
Pearson, 1s a citizen and resident of Durham County, and the petitioner, 
Mechanies and Farmers Bank, is a corporation with its principal bank- 
ing house in Durham city and county. 

3. That the action was instituted and was governed by the tax laws 
in force at the tine the action was instituted. 

4. That the summons and complaint were duly issued ou 28 October, 
1930; that an order of publication was made by the clerk on 10 Novem- 
ber, 1930, in pursuance of which the notice of service appearing in the 
record was published in the Chapel Hill Weekly, a newspaper published 
in Orange County, on 14th, 21st and 25th of November and the Sth of 
December, 1930; that an interlocutory judgment was granted on 9 Febru- 
ary, 1931; that the report of sale was filed on 12 March, 1931; that a 
final decree was rendered on 6 April, 1931; that the commissioner’s deed 
was executed on 23 April, 1931, and was filed for registration on 30 
April, 1931, being recorded in Book of Deeds 92, at page 187, registry 
of Orange County. That the final account of the commissioner was filed 
on 17 June, 1931. 
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o. That C. P. Hinshaw, the commissioner, appointed by the clerk, 
duly advertised the sale of said property on 9 February, 1931, in the 
Hillsboro Observer, a newspaper published in Orange County and that 
said property was sold at pubhe auction on 12 March, 1931, at which sale 
J. A. Giles became the last and highest bidder in the sum of $425, 
That the sale remained open for 20 days and was confirmed by the clerk, 
no increased bid or exceptions haying been filed. That the surplus after 
the payment of taxes, costs and commissions, now in the hands of the 
clerk, 1s $1931.75. 

6. That the petition and motion herein were filed in the office of the 
clerk of the Superior Court of Orange County, on 7 July, £931, and that 
no answer, demurrer, or other pleadings have ever been filed. 

7. That the petitioners offered in open court to pay all taxes and 
costs due on said property and to reimburse the purchasev, J. .\. Guiles, 
for all expenditures and improvements made and had upon said prop- 
erty, if their motion was allowed. 

Upon the foregoing facts the motion was denied and the order of 
the clerk was affirmed. The petitioner excepted and appealed. 


PR. McCants Andrews for appellants, 
Graham & Sawyer for appellee. 


Apams, J. The sheriff is required by statute to collect taxes which 
are due and unpaid and, when necessary, to sell the property of de- 
linquent taxpayers. N. C. Code, 1931, sections 7992, 807°.0, 8012. The 
sale must be duly advertised and the sheriff must issue a certificate of 
purchase. Sections 8014, 8026. The certificate is presumptive evidence 
of the regularity of all prior proceedings ineident to the sale and the 
purchase and of the due performance of all things essential to the 
validity of such proceedings. Section 8027. Under the present procedure 
the holder may foreclose his certificate by a civil action, this being “his 
sole right and only remedy.” Section 8028. On the real estate purchased 
by lim he is given a hen for the amount paid, together with interest, 
penalties, costs, and charges. Section. 8036. He is subrogated to the 
rights of the State, county, or municipal corporation for the taxes for 
which the real estate was sold and is entitled to a decree of sale for the 
satisfaction of the amount due him upon his certificate, or any other 
such certificate, and of the amount paid by him for taxes or assessments 
whieh were a hen on the property. In the foreclosure of a certificate 
the only necessary defendants are the person in whose name the real 
estate was listed for taxation and, if married, the wife or husband. 
These parties must be served with process as in eivil cetions. Other 
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persons claiming an interest are served by publication. The provision 
is in these words: “Notice, by posting at the courthouse door, shall be 
given to all other persons claiming any interest in the subject-matter 
of the action to appear, present and defend their claims. Said notice 
shall describe the nature of the action and shall require such persons to 
set up their claims in six months from the date of the final appearance 
of the general advertisement of such notice as required herein, otherwise 
they shall be forever barred and foreclosed of any and all interest or 
claims infor to the property or the proceeds received from the sale 
thereof.” 

This section provides, in addition, that when the sumunons is returned 
after proper service upon the taxpayer and the taxpayer's wife or lius- 
band, the court shall proceed to judginent “without awaiting the six 
months allowed to other claimants’; also that the deed which shall be 
made to the purchaser as the statute provides shall convey the real 
estate to him in fee simple, free from any and all claims or interest of 
the taxpayer, the wife, the husband, or any other person. 

The holder of the certificate has “the right of lien against all real 
estate therein described as in case of mortgage”; and the action for fore- 
closure is to be “governed as nearly as may be by the rules govermiug ac- 
tions to foreclose a mortgage.” 

The appellants make these clauses (sec, $8037) the basis of a con- 
tention that the certificate was not legally foreclosed beeause the peti- 
tioners were not served with summons as parties defendant. Several 
objections may be urged to the maintenance of this position. 

The statutes cited above ave not in conflict with the State or Federal 
Constitution. Orange County v. Jenkins, 200 N. C., 202. The process 
of taxation does not demand the same kind of notice as is required in a 
suit at law; it 1s a proceeding in rem in which the State seeks directly 
or by authorization of others to sell land for taxes by the enforcement of 
a licn imposed by statute. .\ notice which permits interested parties to 
ascertain that the land is subjected to sale for unpaid taxes is due process 
whether the interested parties are within or without the jurisdiction. 
Orange County v. Jenkins, supra; Leigh v. Green, 193 U. S., 79, 48 
L. Ed., 628. The statute designates those wpon whom original process 
must be served and requires nothing more than constructive service upon 
all other persons who claim an interest in the subject-matter: and 
when these provisions are complied with the service is complete. 

Besides, the trustees of the petitioners were parties defendant and were 
served with process. The petitioners occupied the position of trustors, 
or, in effect, mortgagecs of the property. They were authorized to pay 
the taxes and thereby acquire another hen, which would have preference 
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over all other lens. Sec. 7981. Indeed, in Wooten v. Sugg, 114 N. C.,, 
295, it was held that it is incumbent upon a mortgagee to see that the 
taxes on the mortgaged property are paid. This was not done by the 
petitioners or their trustees. They made no demand and asserted no 
claim within the time prescribed by law and in the words of the statute 
are barred and foreclosed of any and all interest in the property and 
in the proceeds of sale. 

\ tax is an enforced contribution of money assessed by authority of 
ti sovereign State. It 1s a source of revenue, necessary to the mainte- 
nance of government, and collectible in the way and within the period 
provided by law. To require the sheriff, purchaser, or holder of a 
certificate to search the records of the courts to ascertain the names of 
all who have a hen or claim an interest in the subject-raatter of the sale 
would amount to the imposition of a burden not within the scope or 
coutemplation of the statutes regulating the sale of land for taxes, 
Judgment 

Affirmed. 


CLARKSON, J., concurs in result. 


MRS. CLYDE R. TYSON, ann ALL OTHER CREDITORS OF R. L. SMITH Anpb 
W. H. SMITH Who DESIRE To MAKE THEMSELVES PARTIES THERETO, vy. 
R, L. SMITH anv W. H. SMITH. 


(Filed 28 March, 1982.) 
Appeal and Error J e—Where appellant fails to show that his rights have 
been prejudiced the judgment will be affirmed. 
Where upon appeal from an order or judgment relating to the priority 
of payment of liens and debts against property in a receiver’s hands, 
the appellant fails to show a request for findings of fact upon which the 


order was entered or to show that he would be injured by the judgment 
excepted to, the judgment will be affirmed on appeal. 


AprpEaL by H. L. Hodges, claimant, from Sinclair, J., at Snow Hill, 
N. C., on 16 December, 1931. From Pirr, Affirmed. 

This is an appeal by claimant, H. L. Hodges, from certain orders and 
decrees entered in the cause by his Honor, N. .\. Sinclair, touching the 
disposition of certain funds which had come into the hands of the 
receivers, E. R. Dudley and W. L. Whedbee, by reason of the operation 
of the properties of R. L. Smith and W. H. Smith, above defendants. 
by the said receivers during the year 1931. The orders appealed from 
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by appellant affect the priority of payment of debts created by the 
receivership in the operation of the farms. Upon the petition of Mrs. 
Clyde P. Tyson, in the fall of 1929, a receiver, E. R. Dudley, and 
later a coreceiver, W. L. Whedbee, were appointed to take charge of the 
properties of R. L. Smith and W. H. Smith, and to hold same for the 
benefit of the creditors of R. L. Smith and W. H. Smith. It 1s conceded 
by this appellant, H. L. Hodges, that the proceedings were regular, ana 
the receivers duly appointed. 

In January, 1931, his Honor, Judge W. A. Devin, made an order 
allowing and authorizing the receivers, for the purpose of operating the 
farms for the year 1931, to borrow certain moneys and incur certain 
obligations. Pursuant to the said order, the receivers executed the deeds 
of trust and agricultural hens to H. D. Bateman, trustee and F. N. 
Bridgers, trustee, set forth in the record. During the months of June, 
July, \ugust and September, 1931, the receivers purchased from H. L. 
Ifodges farm supplies, such as provisions and other articles necessary 
for the operation of said farms, and promised to pay for same, that 
H. L. Hodges has not been paid for said supplies 

At a hearing before his Honor, N, A. Sinelair, in Snow Hill, on 
16 December, 1931, in this cause, upon the quéstion of priorities in 
the payment of the indebtedness incurred by the receivers in the opera- 
tion of the receivership properties for the year of 1931, appellant filed 
his petition; the appellant was present at said hearing, through his 
attorney, J. C, Lanier, and was heard by his Honor on the question of 
priorities as they affected H. L. Hodges. 

In the record is the petition of the receivers to the court, to borrow 
certain sums of money and to obtain advances to cultivate the crops for 
1931, and is set forth the hens to secure same; and the decree, in part, 
is as follows: “Shall have priority over all unsecured claims and judg- 
ments agaist the defendants, and with respect to said lands, shall be 
subordinate only to the liens outstanding at the commencement of this 
action, the hen for taxes.” It appears in the records that “The claimant 
excepts to the said orders and decrees, for that the findings of facts are 
uot supported by the law and the facts, and for that the priorities as 
fixed in said orders and decrees are contrary to law in such cases pro- 
vided, and against equity principles and good conscience. The claimant 
failed to ask the court to find the facts with respeet to the condition of 
the receivership, and no such fact was found and there is nothing in the 
record and no faets before Judge Sinclair, upon which he could have 
found that the claimant would be injured by the decrees excepted to.” 
The claimant, H. L. Hodges, made exception and assignment of error 
and appealed to the Supreme Court. 
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Albion Dunn for receivers, appellees. 
J.C. Lanier for H. L. lodges, claimant. 


Per Curram. In the judgment or order of Sinelair, J., at October 
erin, 1931, we find: “It appearing to the court that the receivers herein 
have devoted considerable time and labor to the management of said 
receivership, and that the details of said receivership and its proper 
management have required the exercise of extraordinary abilities, and 
that said receivers have been untiring in their labor and efforts to pro- 
mote the interests of said receivership, and during 1930 and 1931, have 
‘aised and cultivated crops of considerable value upon said lands, and 
during the time when numerous persons engaged in like operations have 
lost money, the receivers have been able to pay the expenses of their 
farming operations and have been able to pay a small arnount in reduc- 
tion of the indebtedness of said estates; and, in addition thereto, have 
reduced the indebtedness of the defendants to two of their secured eredi- 
tors in the sum of $5,052.35. (The order sets forth services rendered 
by receivers and their attorneys, and amount receivec. by them and 
additional amount to be paid them.) . . . And it further appearing 
to the court that the receivers secured advances from H. L. Hodges 
to enable them to cultivate the 1931 crops and before permanent arrange- 
ments had been made for said advances the sum of $3,118.92 for which 
the said H. L. Hodges has no security. . . . And it appearing to 
the court that said recommendations are fair and reascnable and that 
the compensation, recommended, is a reasonable compensation for the 
sald receivers and their attorneys, and that the said H. L. Hodges ought 
to be paid the amount so advanced by him to the receivers, and that said 
advances were necessary. . . . And it is adjudged and decreed that 
the aforesaid allowances are a proper and necessary expense of said 
receivership and have priority over the payment of any indebtedness 
created by said receivers. It is further ordered and adjudged that the 
receivers, after paying and satisfying the crop liens executed by them 
to H. D. Bateman and F. N. Bridgers, shall pay out of aay moneys then 
in their hands the indebtedness due and owing to H. L. Hodges as above 
recited, and which indebtedness is adjudged to be a neeessary expense 
of said receivership.” 

This judgment of Sinclair, J., at October Term, 1961, was not ex- 
cepted to by H. L. Hodges, claimant. The order concludes “This matter 
is retained for further orders.” 

The judgment, or order, dated 16 December, 1931, of Sinclair, J., 
H. L. Hodges, claimant, excepted and assigned error as follows: “That 
his Honor, Judge Sinclair, erred in signing the order of record and 
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designated as Exhibit ‘H,’ in that the fixing of the priorities of pay- 
ment therein is contrary to the law in such cases provided; and in that, 
although claimant H. L. lodges filed his petition in due form, and was 
represented at the hearing, the said order omits any reference to claim- 
ant’s claim, and excludes it, contrary to law and the facts appearing in 
the record.” 

The judgment, or order, that H. L. Hodges, claimant, excepted to and 
assigned error, did not refer to the order or judgment before set forth 
at October Term, 1931, but the order made by Sinclair, J., at Snow 
Hall, N. C., 16 December, 1931. This last order reiterates the allowances 
to the receivers made at October Term, 1931, of the Superior Court and 
ufter ordering certain sui to be paid on one of the unpaid liens which 
was one of the original liens approved by the court; orders the allow- 
ances muade the receivers paid ‘from the balance then in their hands 
from the sale of crops, ete. . . . And from funds in the hands of the 
receivers derived from other sources than the sale of property covered,” 
by the certaim crop hens heretofore mentioned, the amounts due the 
attorneys for the receivers were ordered paid. Further: “And from the 
next moneys coming into the hands of the receivers from the sale of the 
property included in the deed of trust and agricultural lien to R. N. 
GBridgers, trustee, the receivers shall apply and pay so much thereof to 
the Farmers Cotton Oil Company as shall be necessary to pay in full 
the balance due the said Farmers Cotton Oil Company. And this mat- 
ter is retained for further orders.” 

From these judgments, or orders, it appears that the court below or- 
dered, at the October Term, 1931, of Superior Court: (1) The receiver's 
allowaice, setting out the amounts, and attorneys for receivers to be 
paid out of the crops; (2) ordered the liens which were given under 
order of court to be paid; (3) set forth fact that claim of H. L. Lodges, 
for necessary farin supplies for the operation of the farms ought to be 
paid. The judgment, or order, of 16 December, 1931, modified the 
October Term order, and the attorneys’ allowance is “from funds in the 
hands of the receivers derived from other sources than the sale” of the 
crops covered by the court hens of 1931. 

The petition of H. L. Hodges sets forth that the supphes furnished 
by him up to 1 June, 1931, were paid by the receivers, but the receivers 
breached their agreement and did not pay for months of June, July, 
August and September, 1931, supply advances totaling $3,118.92. Hodges 
relied on the promise of the receivers, but has no hen. He is an unse- 
cured creditor and in fact made no exception or assignment of error to 
the judgment at October Term, 1931. 
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So far as appears from the record, there is no request by Hodges for 
the findings of fact to either of the judgments of Sinclair, J., and in the 
statement of the case on appeal the following is agreed to by the parties 
to this controversy: “No facts before Judge Sinclair upon which he 
could have found that the claimant would be injured by the decree 
excepted to.” 

We see no reason in law to disturb the judgment, or order, of the 
court below. Of course, it goes without saying, that the receivers having 
contracted the debt with Hodges in good faith, should make every effort 
to sce that it is paid. The judgment is 

Affirmed. 


HELEN BAKER vy. THE TRAVELERS INSURANCE COMPANY. 
(Filed 28 March, 1982.) 


Insurance T c——-Cancellation of insurance by employer is conclusive where 
there is no allegation or evidence that cancellation was illegal. 


Where an employer's policy of group insurance specifies that it should 
end as to any employee upon the termination of the employment, or prior 
thereto upon cancellation by the employer, unless such termination of em- 
ployment was caused by disability while the policy was in force, and it 
appears that the employer had terminated the insurarce on such em- 
ployee’ in accordance with the provisions of the policy: Held, in the 
absence of allegation or proof that the cancellation of the policy by the 
employer was wrongful or illegal such cancellation is presumed to have 
been lawful, and the beneficiary of the employee cannot recover thereon 
for the death of the employee after the policy had thus been canceled. 


AppEAL by plaintiff from Midyette, J., at October Term, 1931, of 
CuMBERLAND, Affirmed. 


A. M, Moore and Herbert Lutterloh for plaintiff. 
Dye & Clark for defendant. 


Per Curtam. On 28 May, 1927, the defendant issued to Tolar, Hart 
and Holt Mills a group hfe policy of insurance on the life of Troy 
Baker in the sum of $1,500, payable to Helen Baker, his wife, as 
beneficiary, 1f death should occur during the continuance of the policy 
while the employee was insured thereunder. The employment of Troy 
Baker with the Tolar, Hart and Holt Mills ended on 1 July, 1930, and 
he died on 28 November, 1930. The action was begun on 7 April, 1931. 

The policy contains the following clauses: 
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“The insurance of any employee covered hereunder shall end when 
his employment with the employer shall end, or prior thereto when 
the employee shall notify the employer to make no further deductions 
from his pay to apply toward the premium for this insurance, except 
in a case where at the time of termination of employment the employee 
shall be wholly disabled and prevented by bodily injury or disease from 
engaging in any occupation of employment for wage or profit. In such 
ease the insurance will remain in force as to such employee during the 
continuance of such disability for the period of three months from the 
date upon which the employee ceased to work, and thereafter during 
the continuance of such disability and while thts policy shall remain in 
force until the employer shall notify the company to terminate the in- 
surance as to such employee.” 

The plaintiff offered evidence tending to show that the insured was 
“wholly disabled” when his employment ceased. But under the contract 
the insurance was to be paid if the death of the insured occurred during 
the continuance of the pohcy. The plaintifi’s evidence is that “the in- 
surance on the life of Troy Baker was canceled 12 September, 1930.” 
The death, therefore, did not occur “during the continuance of said 
pohey.” According to her evidence the plaintiff brought suit on a void 
policy. She argues that the cancellation was effected without authority: 
but she neither alleged in her complaint that the cancellation was wrong- 
ful or illegal nor suggested her purpose to attack it for illegality when 
she offered her evidence. In the absence of allegation or proof to this 
effect the cancellation is presumed to have been made lawfully. Judgment 

Affirmed. 


a eee 


BEAUFORT COUNTY, ASHE COUNTY, BERTIE COUNTY, CHOWAN 
COUNTY, IREDELL COUNTY, MARTIN COUNTY ann WASHINGTON 
COUNTY, v. NORTH CAROLINA STATE HIGHWAY COMMISSION, 
BE. B. JEFFRESS, CHarrman, T. L. BLAND, CHARLES A. CANNON, 
JAMES H. CLARK, JAMES L. McNAIR, W. W. NEAL, anp N. L. 
STEADMAN, MEMBERS OF THE NORTH CAROLINA STATE HIGHWAY 
COMMISSION, ano JOHN P. STEADMAN, TREASURER OF THE STATE OF 
NORTH CAROLINA. 


(Filed 80 March, 1932.) 


Counties E c—Counties held not entitled to allocation of funds raised 
on gasoline tax which were collected after July 1, 1931. 


The provisions of chapter 40, Public Laws of 1929, that a one-cent per 
gallon tax on all gasoline sold within the State be levied and collected 
by the State Commissioner of Revenue and paid to the State Treasurer 
and separately kept and allocated to the ‘‘County Aid Road Fund” for 
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the expenses incurred by the several counties in keeping up their respec- 
tive public roads, was expressly repealed by chapter 145, Public Laws of 
1931, placing that duty and expense upon the State Highway Commission, 
with none of the provisions of the former statute operative after 1 July. 
1981, and Held, none of the moneys collected from this source subsequent 
to 1 July, 1981, are available to the respective counties. 


CLARKSON, J., dissenting. 


ApprEaL by defendants from Sinclair, J., at January Term, 1932, of 
Bratrort. Reversed. 

This is a controversy without action submitted to the court on a 
statement of facts agreed. C.S., 626. 

The plaintiffs contend that by virtue of the provisions of chapter 40, 
Public Laws of North Carolina, 1929, each of the counties of this State 
is entitled to a certain percentage of the sums of money now in the 
hands of the defendant, John P. Steadman, Treasurer of the State of 
North Carolina, and subject to vouchers issued by the defendant, North 
Carolina State Highway Commission, which were collected and paid 
to said Treasurer by the Commissioner of Revenue of North Carolina, 
since 1 July, 1931, by reason of the tax levied under the laws of this 
State, of one cent per gallon on all motor fuels sold, distributed and/or 
used therein, prior to 1 July, 1931. 

The plaintiffs further contend that by virtue of the provisions of said 
chapter 40, Public Laws of North Carolina, 1929, it is the duty of the 
State Ilighway Commission to issue and of the State Ticasurer to pay 
vouchers for the percentages of said sums of money to which the plain- 
tiffs are entitled, respectively. 

The defendauts contend that chapter 40, Public Laws of North Caro- 
lina, 1929, was repealed by ehapter 145, Pubhe Laws of North Carolina, 
1931, and that by reason of such repeal, none of its provisions has been 
in force or effect since 1 July, 1931. 

The defendants, therefore, contend that plaintiffs are not entitled to 
any part of the sums of money now in the hands of the State Treasurer, 
subject to vouchers issued by the State Highway Commission, which 
were collected and paid to the said Treasurer by the Commissioner of 
Revenue of North Carolina, after 1 July, 1931, by reason of the tax 
on inotor fuels which were sold, distributed and/or usec in this State, 
prior to said date. 

It is agreed that the defendant, North Carolina State Highway Com- 
Mission, has issued vouchers to the several counties of the State, in- 
cluding the plaintiffs, for all sums of money to which they were entitled 
under the provisions of chapter 40, Pubhe Laws of 1929, which were 
colleeted and paid to the State Treasurer by the Commissioner of Reve- 


XC] SPRING TERM, 1932. 435 


BEAUFORT County t. HigHway COMMISSION, 


a ee —_ -——_- 


nue of North Carolina, prior to 1 July, 1931. The only sums of money 
therefore, which are involved in this controversy are those which were 
collected and paid to the State Treasurer, after 1 July, 1931, by reason 
of the tax on motor fuels levied under the laws of this State. 

It is further agreed that if the plaintiffs are entitled to the percent- 
ages of the sums of money involved in this controversy, as contended 
by them, then such sums as are due to the plaintiffs, respectively, shall 
be paid by the defendant, John P. Steadman, Treasurer of the State 
of North Carolina, on vouchers which shall be issued by the defendant, 
State Highway Commission, to the holders of certain bonds issued by the 
plaintiffs for road improvements, which are now outstanding. 

The cause was heard on the facts agreed. It was adjudged, decreed 
and ordered by the court as follows: 

“That the plaintiffs counties are entitled to receive the gasoline tax 
at the rate of one cent (1¢) per gallon on such motor fuels as were 
sold, distributed and/or used in this State prior to 1 July, 1931, and 
on which said tax was not actually collected and received by the State 
Treasurer until or after 1 July, 1981, and that plaintiffs counties are 
entitled to have paid on bonds and interest heretofore issued by said 
counties for road improvements the following percentages of said fund, 
to wit: 


Beaufort County: scecsecncesd 1.467% of the total for the State. 
Ashe County 0000.00... sen 844% of the total for the State. 
Bere COUN x2 Accigenes: 1.190% of the total for the State. 
Chowan County o.daneine 378% of the total for the State. 
Iredell County ............. 1.8459 of the total for the State. 
Martin County ............... .875%¢ of the total for the State. 
Washington County ........ 559% of the total for the State. 
g : / 


And it is further ordered, adjudged and decreed that the said per- 
centages of the said fund shall be paid over by the defendants to the 
holders of the bonds and coupons heretofore issued by the said counties 
for road improvements.” 

From this judgment, the defendants appealed to the Supreme Court. 


Harry McMullan and MacLean & Rodman for Beaufort County. 
T. C. Bowie and Ira T. Johnston for Ashe County. 

M. B. Gillam for Bertie County. 

W. D. Pruden for Chowan County. 

John A. Scott for Iredell County. 

Elbert S. Peel for Martin County. 

Z. V. Norman and Carl L. Bailey for Washington County. 
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Ht. G. Connor, Jr., for Wilson County. 
Attorney-General Brummitt for John P. Steadman, State Treasurer. 
Charles Ross, General Counsel, for N. C. State Highway Commission. 


Connor, J. Chapter 40, Public Laws of North Carolina, 1929, is 
entitled “An act to amend chapter 93 of the Public Laws of 1927, so as 
to levy an additional tax of one cent per gallon on gasoline and relieve 
the counties by aid from the State Highway Commission.” This act 
became effective as to all its provisions, according to its terms, on 1 
April, 1929. It continued in full force and effect until its repeal by 
chapter 145, Public Laws of 1931. By virtue of such repeal, none of 
its provisions has been in force and effect since 1 July, 1931. No tax 
on motor fuels sold, distributed and/or used in this State has been levied 
under its provisions since 1 April, 1931. All sums of money collected 
under its provisions, and allocated to the “County Aid Road Fund,” 
created under the act, have been paid to the several counties of the State. 
The sums now in controversy were collected and paid to the State 
Treasurer, after 1 July, 1931, under the provisions of chapter 145, 
Public Laws, 19381, which became effective on 1 April, 1931. 

Section 39 of chapter 145, Public Laws of 1931, contains the fol- 
lowing provision: 

“That all laws and clauses of laws in conflict with the provisions of 
this act to the extent of such conflict, and especially chapter 40, Public 
Laws of 1929, are hereby repealed; Provided, however, that sections 
three to six inclusive of said chapter 40, Public Laws of 1929, shall 
remain operative until 1 July, 1931.” 

As all the provisions of chapter 40, Public Laws of 1929, have been 
repealed, and none of said provisions were operative on or after 1 July. 
1931, plaintiffs are not entitled to any sums of money now in the hands 
of the State Treasurer, subject to vouchers issued by the Stace Highway 
Commission which have been collected and paid to said Treasurer by 
the Commissioner of Revenue of North Carolina, since 1 July, 1981. 
The judgment is, therefore, 

Reversed. 


CLarKson, J., dissenting: Judge Sinclair rendered judgment in the 
court below as follows: “That the plaintiffs counties are entitled to re- 
celve the gasoline tax at the rate of one cent (1c) per gallon on such 
motor fuels as were sold, distributed, and/or used in the State prior 
to 1 July, 1981, and on which the said tax was not actually collected 
aud received by the State Treasurer until on or after 1 July, 1931, and 
that the plaintiffs counties are entitled to have paid on bords and in- 
terest heretofore issued by said counties for road improvements the fol- 
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lowing percentages of the said fund, to wit: (naming same). <And it 
is further ordered, adjudged and decreed that the said percentages of 
the said fund shall be paid over by the defendants to the holders of the 
bonds and coupons heretofore issued by the said counties for road im- 
provements.” 

Public Laws 1931, chap. 145, was passed to relieve the 100 counties 
in the State from maintenance or upkeep of county roads. Under this 
act it was estimated some 45,000 miles of county roads were taken over 
by the State, which at that time had about 9,000 miles of hard-surfaced 
and dependable State roads. These county roads were taken over on 1 
July, 1931. 

Section 7, of said act, is as follows: “That from and after July first, 
one thousand nine hundred and thirty-one, the exelusive control and 
management and responsibility for all publie reads in the several coun- 
ties shall be vested in the State Highway Commussion as hereinafter 
provided, and all county, district, and township highway or road com- 
missioners, by whatever name designated, and whether created under 
public, public-local, or private acts, shall be abolished,” ete. 

To finance this new road system, section 24, subsection 5, in part, 
provides: “There is hereby levied and imposed a tax of six cents per 
gallon on all motor fuels sold, distributed, or used within this State,” 
etc. This tax is collected by the Revenue Commissioner and 1s trans- 
ferred to the State Treasurer. Section 24, subsection 6: “And the State 
Treasurer shall place the same to the credit of the ‘State Highway 
Fund.” Two cents of the six cents was set aside for the county road 
system, which was not to be less than $6,000,000, In any one year. 

Public Laws 1931, supra, sec. 39: “That all laws and clauses of laws 
in conflict with the provisions of this act to the extent of such conflict, 
and especially chapter forty of the Publie Laws of one thousand nine 
hundred and twenty-nine are hereby repealed: Provided, however, that 
sections three and six inclusive of said chapter forty in the Public Laws 
of one thousand nine hundred and twenty-nine shall remain operative 
until July first, one thousand nine hundred and thirty-one,” ete. 

Section 40: “This act shall be in force and effect from and after the 
first day of April, one thousand nine hundred and thirty-one.” 

It will be noted that sections 3 to 6, inelusive, of chapter 40, Public 
Laws 1929, shall remain operative until 1 July, 1931. By chapter 40, 
acts of 1929, the General Assembly increased the gas tax imposed by 
chapter 93, acts of 1927, from four to five cents, for the purpose as 
stated in the caption of the act, “An act to amend chapter 93, acts of 
1927, so as to levy an additional tax of one cent per gallon on gasoline, 
and relieve the counties by aid from the State Highway Commission.” 
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By section 2 of this act, it is provided that “the additional revenue 
which shall be collected by the levy and imposition of the additional 
one cent per gallon . . . shall be held, used and treated by the 
State Highway Commission as a separate and special furd, to be known 
and designated as ‘The County Aid Road Fund,’ and shall be expended 
only in accordance with the provisions of this act.” (Italics mine.) 

Chapter 40, acts 1929, became effective on 1 April, 1929, and the 
additional revenue thereby created came into being. On each gallon of 
motor fuel sold, distributed or used in the State after 1 April, 1929, 
a tax of five cents per gallon, by provision of this law, was forthwith 
levied, and by operation of law, four cents of this amount became due 
the State Highway Commission for its own uses and purposes, and one 
cent thereof became due the State Highway Commission as trustee of 
the County «Aid Road Fund. The date and the time of the sale, dis- 
tribution or use of the gasoline, brought into being the tex, and not the 
date or time the money for such tax happened to be collected. 

It will be seen that the contention of the State Highway Commission 
is to the effect: (1) That it is entitled to an additional one cent gasoline 
tax from 1 Apri, to 1 July, 1931, yet its responsibility to maintain the 
county roads did not begin until 1 July, 1931. (2) Thet the counties 
in the State from 1 April, to 1 July, 1931, had to maintain the county 
roads, but were not entitled to the one cent gasoline tax which was 
produced during that period. 

The contention of the State Highway Commission is to the effect: 
That although The County Aid Road Fund was produced before 1 July 
(that 1s, the one cent per gallon on the gasoline which had been dis- 
tributed for sale or use within the State prior to 1 July, 1931), yet so 
much of that fund which is collected after 1 July, 19381, is forfeited 
to the State Highway Commission, regardless of when it was produced. 
I think that the sections 3 and 6, inclusive, chapter 40, Public Laws 
1929, which remained operative, cannot be so construed. Paying the 
State Highway Commission an additional sum of $627,"74 for main- 
taining the county roads, when they were not maintaining them, and 
taking this amount from the counties which were maintaining them, 
would have been an injustice which the General Assembly would not 
have done. The counties are left with their road debts unpaid and their 
bonds in default, in part at least, caused by this position taken by the 
State Highway Commission. Such a wrong seems to me to be glaringly 
inconsistent with all the purposes of the 1931 General Assembly. 

Plaintiffs contend that: In fixing their county budget, Beaufort 
County and other plaintiff counties estimated they would be entitled to 
receive the one cent gasoline tax, “The County Aid Road Fund,” from 
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1 April, 1929, to 1 July, 1931, a period of two years and three months, 
aud levied their taxes accordingly, as they were required to do by the 
County Fiscal Control Act of 1927. By the construction placed on the 
statute by the State Highway Commission, the counties get this revenue 
for only 2 years, to 1 April, 1931, the State Highway Commission get- 
ting the three months acerual of this tax. It was not intended that the 
Commission should get all the gasoline tax until they began to perform 
all the functions of maintaining the roads the counties had to maintain, 
to wit, on 1 July, 1931. 

The act requires that this fund be kept by the State Treasurer to the 
credit of the “State Highway Fund.” The tax produced prior to 1 July, 
though collected after 1 July, should be credited to the counties of the 
State under the “State Highway Fund,” this is a matter of bookkeeping. 
This fund collected after, although produced prior to 1 July, 1931, had 
to be placed in the “State Highway Fund,” and should be disbursed by 
it to the respective counties and not forfeited to the State Highway 
Commission. 

I think in construing the statutes in pari materia, the reason, logic 
and justice of the matter is agaist the position taken by the State 
Highway Comission. The large intent of the statutes was to the effect 
that the counties of the State having the burden of maintaining the 
State roads to 1 July, 1931, should be entitled to the one cent gasoline 
tax produced before that time, although a part of same should be col- 
lected thereafter. I am borne out in this contention by the learned judge 
in the court below, also by four members of the lust General Assembly 
who helped pass the act: Messrs. H. G. Connor, A. D. McLean, Ira T. 
Johnston and Zeb. V. Norman—all able lawyers. 

The intention is manifest—“The letter killeth but the spirit giveth 
life.’ IL think the judgment of the court below should have been 
firmed. 


STATE v. JOHN MITCHELL, W. T. LEE, STANLEY WINBORNE anv 
GEORGE P. PELL. 


(Filed 80 March, 1982.) 


1. Indictment A a—-Person must answer to charge of crime only upon 
indictment presentment, or impeachment, 


Under the Constitution, Declaration of Rights, section 12, ne person is 
required to answer a criminal charge but by indictment, presentment or 
impeachment, and an indictment implies an indictment by grand jury 
as detined by common law unless changed by statute. 
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2. Indictment A b-—Ordinarily must be found by grand jury of county 
wherein offense was committed. 

Ordinarily indictment charging a criminal offense mus: be passed upen 
by the grand jury of the county wherein the offense charged was com- 
mitted, and our statutes prescribing certain instances in which the erand 
jury of another county May pass upon an indictment will not be enhirged 
beyond the reasonable scope of their provisions. N.C. Code, 1931. sees, 
4600, 4606. 

3. Statutes B a—Gencral rules for construction of statutes, 

In construing a statute when there is substantial eround fer doubt 
Whether its terms were meant to apply to particular facts, the intention 
of the Legislature may generally be determined from a consideration 
of the purposes for which the act was passed, and also in proper in- 
stances, statutes are to be construed with reference to the common law 
in existence at the time of their enactment. 


4, Abatement and Revival A c—Where plea in abatement to jurisdiction 
of court is sustained the case should be dismissed. 


A plea in abatement on the ground that the grand jury was without 
authority to pass upon the bill of indictment because the offense charged 
was committed in another county challenges the jurisdiction of the court 
and where the plea is sustained the action should be dismissed. and 
Where after sustaining the plea the court transfers the cause to the 
county in which the crime was alleged to have been comnuiitted, the latter 
court is without power to proceed further, and the defendant's plea in 
abatement therein made is properly sustained. 


o. Indictment A b—Only grand jury of Wake County may find indictment 
for misfeasance of public duties performed in Raleigh. 

The duties of the North Carolina Corporation Commission as a court 
of record and the duties of the Chief Bank Examiner appointed by it 
are performed in Raleigh, Wake County, N. C. Code, 1951, sec. 1028, 
C. OS. 249, and an indictment charging the individual members of the 
Commission and the Chief Bank Examiner with malfeasarce, nonfeasance 
or misfeasance in the performance of their duties relating to State banks 
should be laid by indictment to be passed upon by the grand jury of 
Wake County, and where the indictment is passed upon by the grand 
jury in another county the defendants’ plea in abatemsnt is properly 


sustained, and the case should be dismissed. 


- Common Law A a—Common law prevailing before adoption of the 
Constitution is in force in this State unless modified by statute. 


The common law prevailing before the adoption of our Constitution and 
which was not destructive of, repugnant to, or inconsistent with the 
freedom and independence of the State and which has not become obso- 
lete is in full force in this State, C. 8., 970, unless it has been repealed, 
abrogated, or modified by statute, but those parts of the common law 
which are embedded in our Constitution are not subject to repeal or 
modification by statute. 


~ 
we 


ApreaAL by State from Small, J., at December Term, 1931, of Wake. 
Affirmed, 
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On 15 December, 1931, a grand jury in Buncombe County found and 
returned into the Superior Court a bill of indictment charging the de- 
fendants in three counts with certain violations of the criminal law. 

In the first count it is charged that John Mitchell, Chief State Bank 
Examiner, holding office under appointment by the Corporation Com- 
mission, and the other defendants, acting members of the Corporation 
Commission, charged with the special duty of prohibiting banks and 
banking institutions in the State from continuing to do business and 
receive deposits of money while they were in an unsafe and unsound 
condition, unlawfully and wilfully failed, neglected, and refused, and 
wilfully conspired together to fail, neglect, and refuse to perform their 
duty, and conspired to permit and allow banks and banking institutions 
in the State to remain open for receiving deposits of money and trans- 
acting business, knowing that such banks and banking institutions were 
unsafe, unsound, and insolvent. 

In the second count it is charged that the defendants, while occupying 
the respective offices named in the first count, and while charged with 
the duty of requiring banks and banking institutions to comply with the 
laws of the State, with particular reference to carrying on and continu- 
ing their business in a safe, sound, and solvent condition and requiring 
such as were unsafe, unsound, or insolvent to suspend business or to place 
themselves in a safe, sound, and solvent condition, wilfully and fraudu- 
lently permitted and allowed the Central Bank and Trust Company, a 
banking institution with its principal place of business in Asheville to 
remain open for the purpose of receiving deposits of money from the 
general public and transacting other business, while it was in an unsafe, 
unsound, and insolvent condition, and permitted, allowed, and encour- 
aged such bank to receive deposits of money while insolvent, to the 
great loss of depositors. 

In substantially similar terms the third count charges the defendants 
with wilfully and fraudulently permitting and allowing the Biltmore- 
Otcen Bank, a banking institution at Biltmore, to remain open for the 
purpose of recelving deposits and transacting business while it was in- 
solyeut, and permitted, allowed, and encouraged it to reeeive deposits 
of money when it was insolvent. 

The defendants filed a plea in abatement, each averring for himself 
“that he ought not to be compelled to answer the said indictment because 
he says that Buncombe County is not the proper venue for the prosecu- 
tion and trial of the offense or offenses charged in the said bill of indict- 
ment, because if the offense or offenses charged in the bill of indictment 
were committed, the same were committed in the county of Wake, in 
that the said bill of indictment charges the said defendants and cach 


449 IN THE SUPREME COURT. 202 


STATE Vv. MITCHELL, 

of them with neglect of official duties, and with misfeasence, malfeasance 
and nonfeasanee in the performance of official duties, and in that the 
scat of office and place fixed by statute for the performance of official 
duties, on the part of the defendants who are members of the Corpora- 
tion Commission of North Carolina, is and was at all times referred to 
in said indi¢tment at Raleigh, in the said county of Wake, and any acts 
of omission or commission, if any, on the part of the said defendants 
in the performance of their official duties, as charged in said bill of 
indictment, were performed and committed in the said county of Wake, 
and not elsewhere; and in that the said other named defendant, to wit: 
John Mitchell, Chief State Bank Examiner, at the times referred to in 
the indietment had his office and place of business and headquarters for 
the performance of lis official duties at Raleigh, in said county of Wake, 
in accordance with the condition of his appointment to such position, 
and such acts of omission or commission, if any, on the part of said 
defendant with respect to the matters charged in said bill of indictment, 
were performed and committed in the said county of Wake, and not 
elsewhere.” 

At November Term, 1931, of the Superior Court of Buncombe County, 
his ILonor, Cameron F. MacRae, special judge, presiding, the plea in 
abatement was sustained, the action was transferred to the Superior 
Court of Wake County, and the defendants were required to appear at 
an ensuing term in Wake County, and answer the charges preferred in 
the indictment, 

On 18 December, 1931, the defendants filed the following motion in 
the Superior Court of Wake County: “The defendants respectfully show 
to the court that it appears from the original records in this action 
certified to this Court from the Superior Court of Buncombe County, 
that a plea in abatement to the indictment found in the Superior Court 
of Buncombe County, was filed in that court on the ground that the 
supposed offenses charged in said bill of indictment, if committed at all, 
were committed in Wake County, and that the grand jury of Buncombe 
Couuty was without jurisdiction in the premises, and that the defendants 
prayed that the indictment be abated. The defendants further show to 
the court that it appears from the order entered in the Superior Court 
of Buncombe County upon the hearing of said plea in abatement that 
the court found ‘that if the defendants are guilty of the acts charged 
in the bill of indictment, the acts were committed in Wake County and 
not in Buncombe County. It is, therefore, ordered and adjudged by 
the court that the plea in abatement be and the same is sustained.’ The 
defendants, therefore, respectfully show and represent to this honorable 
court and aver that the force and effect of the action of the judge of the 
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Superior Court of Buncombe County in sustaining the plea in abate- 
ment filed in that court to the indictment there found, was to render 
null and void said indictment, and the defendants pray and move this 
honorable court to so hold and adjudge.” 

On the day this motion was made the defendants filed a demurrer to 
the indictment on the ground that the allegations and counts thereim 
charge no crime or misdemeanor indictable under the laws of this State. 

At the December Term, 1931, of Wake County, Judge Small gave 
judgment that the indictment found in Buncombe County abate and be 
declared null and void, and that the demurrer be sustained and the de- 
fendants discharged. 

The State excepted and appealed. 


lftorney-General Brummit and Assistant Attorney-General Seawell 
for the State. 
Biggs & Broughton for defendants. 


Apams, J. The Corporation Commission is a statutory court of record 
with all the powers of a court of general jurisdiction as to all subjects 
embraced in the chapter under which it is constituted. It consists of 
three commissioners elected by the qualified voters of the State. Its 
regular sessions are held in the city of Raleigh and it 1s open at all 
times tor the transaction of business. It has general control of specified 
corporations; 1t constitutes the board of State tax commissioners; and 
at the time set out in the indictment it had the supervision of such 
banking institutions as were subject to the laws of the State, with 
authority to make rules for the government of such institutions and to 
appoint a bank examiner to investigate their affairs. The business of 
the commission is transacted at the capital of the State, excepting such 
business as may be done in special sessions elsewhere held “when in the 
judgment of the commission the convenience of all parties is best sub- 
served and expense is thereby saved.” North Carolina Code, 1931, sec. 
1023 et seq.; C. S., 249 ef seg. At the hearing in Buneombe County 
the court adjudged that the acts for which the defendants were indicted 
related to their official duties, and found as a fact that these acts were 
done in Wake County and not in Buncombe. It was to this situation that 
the plea in abatement was primarily addressed. The plea raises the 
question whether a grand jury in Buncombe County had jurisdiction or 
power to indict the defendants for alleged misfeasance, malfeasance, or 
nonfeasance in the county of Wake. 

The Declaration of Rights, see. 12, declares, ‘“No person shall be put 
to answer any criminal charge . . . but by indictment, presentment 
or impeachment”; and the word “indictment” has been construed to 
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mean indictment by a grand jury as defined by the common law. 38. v. 
Barker, 107 N. C., 918. What, then, was the territorial jurisdiction of 
a grand jury under the law of England? 

With respect to the question presented the common-law doctrine was 
clearly defined. “The grand jury,” said Blackstone, “are sworn to 1n- 
quire only for the body of the county, pro corpore comitatus; and there- 
fore they cannot regularly inquire of a fact done out of that county for 
which they are sworn, unless particularly enabled by ar. act of parlia- 
ment.” 4 Com., 303. No less direct is Hawkins’s Pleas of the Crown: 
“But of whatsoever nature an offense indicted may be, whether local or 
transitory, as seditions, words, or battery, etc., 1t seems to be agreed, 
that if upon not guilty pleaded it shall appear, that 1t was committed 
in a county different from that in which the indictment was found, the 
defendant shall be acquitted.” Ch. 25, see. 51. “At common law, the 
venue should always be laid in the county where the offense is com- 
mitted, although the charge is in its nature transitory, as seditions, 
words, or battery; and it does not he on the prisoner to disprove the 
commission of the offense in the county in which it is laid, but it 1s 
an essential ingredient in the evidence on the part of the prosccutor, 
to prove that it was committed within it.” 1 Chitty on Criminal Law, 
177. The substance of this summary has been referred to in a number 
of our decisions. S. v. Lytle, 117 N. C., 799; S. wv. Carter, 126 N. C., 
1011; S. v. Oliver, 186 N. C., 329. 

The orderly sequence of these propositions 1s the question whether this 
principle of the common law prevails in the courts of this State. Before 
the adoption of our Constitution it was declared that all such parts of 
the common law as were theretofore in use within the tate and were 
not destructive of, repugnant to, or inconsistent with the freedom and 
independence of the State and its form of government and not otherwise 
provided for, abrogated, repealed, or become obsolete, were in full force 
Within the State. This statute is now in effect. C. S., 370. It is gen- 
erally conceded that so much of the common law as is in force by virtue 
of this provision is subject to legislative control and may therefore be 
modified or repealed. But there are parts of the common law which are 
not subject to modification or repeal by the Legislature because they arc 
inbedded in the Constitution, 

The exercise of such control as it affects an indictment found by the 
grand jury of a county in which the offense was not committed is exem- 
plified in the North Carolina Criminal Code of 1931, sections 4600 and 
4606(b). The former confers upon the Superior Court of any county 
which adjoins the county in which the crime of lynching shall be com- 
mitted jurisdiction over the crime and over the offender to the same 


NEC. | SPRING TERM, 1932. 445 


STATE tv. MITCHELL, 


extent as if the crime had been committed in the bounds of the adjoining 
county. This statute, enacted in 1893, was declared constitutional in 
S. v. Lewis, 142 N. C., 626. The latter section provides that when a 
judge of the Superior Court shall remove an indictment from one county 
to another under section 4606(a), if the indictment is defective the 
grand jury of the county to which the removal is made shall have juris- 
diction to find another bill for the same offense. These are the only 
statutes which in express terms give the grand jury jurisdiction to 
find a bill outside the county in which the offense was committed. 

There is another statute which provides that in the prosecution of all 
offenses it shall be taken as true that the offense was committed in the 
county 1n which by the indictment it is alleged to have taken place 
unless the defendant shall make denial by a plea in abatement setting 
forth the proper county. If upon issue joined the matter is found for 
the defendant he must be held to answer the offense in the county which 
he avers is the proper venue. The statute suggests its necessity “because 
the boundaries of many counties are either undetermined or unknowun, 
by reason whereof high offenses go unpunished.” In 8S. v. Mitchell, 
83. N. C., 674, it is said in reference to this act: “The mischief intended 
to be remedied by it was the difficulty encountered by the courts in 
effecting the conyiction of persons who had violated the criminal law 
of the State where the offense was committed near the boundaries of 
counties which were undetermined or unknown. And it often happened 
that, where the boundaries were established and known, it was uncertain 
from the proof whether the offense was committed on the one or the 
other side of the line, and, in consequence of the uncertainty and the 
doubt arising from it, offenders went ‘unwhipt of justice.’ This was the 
eyil intended to be remedied. It had reference to the violation of the 
laws of this State committed near the boundaries of counties.” 

When there is substantial ground to doubt whether a statute was 
meant to apply to particular facts the intention of the Legislature may 
generally be determined from a consideration of the purpose for which 
the act was passed. Black on Interpretation of Laws, sec. 33. It is held, 
also, that as a.rule statutes are to be construed with reference to the 
common law in existence at the time of their enactment. Kearney v. 
Vann, 154 N. C., 311. 

Section 4606 was evidently intended to provide relief in difficulties 
originating in doubt entertained in good faith as to the county in which 
the offense was committed, and should not be construed to modify the 
common law beyond the reasonable scope of its manifest purpose. 

The facts pleaded in abatement challenged the jurisdiction of the 
Superior Court of Buncombe County for the reason that the grand jury 
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there was without jurisdiction to indict the defendants for a breach of 
the criminal law averred to have been committed in the county of Wake. 
At common law the grand jury of the county in which the bill was found 
had no jurisdiction of the indictment, and we have no statute enacted 
by the General Assembly except as heretofore noted, “no act of parlia- 
ment,” conferring such jurisdiction. Whether such a statute, if enacted, 
would be sustained as an exercise of legislative power or declared in- 
valid because in conflict with the organic law is a matter outside the 
scope of this discussion. 

There was no error in sustaining the plea in abatement. The effect 
of the judgment is to terminate any further action or prosecution on the 
indictment found in Buncombe County and to discharge the defendants. 
S. uv. Carter, supra; S, v. Oliver, supra. 

It is not necessary to consider the demurrer. The judgment sustaining 
the plea, declaring the indictment void, and discharging the defendants is 

Affirmed. 


J. O. PLOTT COMPANY vy. H. K, FERGUSON COMPANY, FIDELITY AND 
DEPOSIT COMPANY OF MARYLAND, NICHOLS CONTRACTING 
COMPANY, M. W. LONDON anp EE. N. SCRUGGS. 


(Filed 80 March, 1982.) 


Principal and Surety B a—Local statute providing that provisions of C. S., 
2445, should be read into private construction bonds is invalid. 


A local public law applicable to one county only which provides that 
where it is agreed that a contractor for private construction should give 
bond, the bond should be written with the same provisions for the pro- 
tection of laborers and materialmen as are required in bonds for munic- 
ipal construction under C. S., 2445, and that such provisions should be 
conclusively presumed to be written therein and should be given with a 
corporate surety licensed to do business in this State, is Held unconsti- 
tutional and void, it being in contravention of Art. I, secs. T and 31 of 
our State Constitution prohibiting exclusive emoluments or privileges 
except in consideration of public service and prohibiting monopolies, the 
statute failing to operate uniformly and equally in giving special privilege 
to the residents of the particular county and imposing heavier burdens on 
certain sureties. C. 8., 2445 is constitutional being an exercise of the police 
power and applying equally to all governmental agencies of the State. 


Appray by Fidelity and Deposit Company of Maryland, from Stack, 
J., at September Term, 1931, of BuncomsBE. Reversed. 

The findings of fact and judgment of Guy Weaver, judge of the Gen- 
eral County Court, of Buncombe County, N. C., is as follows: 
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“1. That on and about 27 October, 1928, the H. K. Ferguson Com- 
pany, as general contractor, was engaged in the construction of the 
manufacturing plant of the American Enka Corporation, at Enka, in 
Buncombe County. 

2. That the I. K. Ferguson Company and the Nichols Coutracting 
Company entered into a contract wherein and whereby a part of the 
excavation construction work of the said plant of the Enka Corporation 
was sublet to Nichols Contracting Company. 

3. That the Nichols Contracting Company engaged as subcontractors 
on part of the construction work so sublet to it, the defendant, M. W. 
London, operating and doing business under the firm name and style of 
M. W. London and Son. 

4. That the plaintiff, J. O. Plott Company, furnished to M. W. Lon- 
don and Son certain goods, wares, merchandise and supplies which were 
used by them, their employees, horses and mules, in the excavation work 
of the said Enka Plant; and that there is a balance due and owing to 
the plaintiff on account thereof the sum of $651.50 and interest on 
said sum from 1 January, 1929. 

5. That the H. K. Ferguson Company required and the Nichols Com- 
pany furnished, a bond indemnifying the H. K. Ferguson Company 
against loss in connection with the work sublet by the said H. K. Fergu- 
son Company to the Nichols Contracting Company and the defendant 
Fidehty and Deposit Company of Maryland executed said bond as 
surety. 

6. That the General Assembly of North Carolina, at its session of 
1927, passed a local or private act, relating to Buncombe County, desig- 
nated ‘chapter 613, section 1 of which is in the following words: ‘Sec- 
tion 1. That it shall not be deemed compulsory for the owner to require 
a construction contract bond of the contractor in the construction of 
private buildings or private projects, but should such owner require such 
bond of the contractor, and the contractor agree to and give the same, 
said bond shall contain a provision to save the owner harmless and must 
also contain the same provisions as required by law to be incorporated 
in contract or construction bonds as in the case of municipal or other 
public improvements relative to labor performed and material furnished, 
which conditions or provisions are conclusively presumed to be written 
ito every such bond for all purposes, and said bond when so required 
and given shall be executed with some corporation licensed to do busi- 
ness in North Carolina, as surety thereon.’ Which said statute was 
introduced in evidence. 

7. That the plaintiff upon the foregoing facts moved for judgment 
against the defendant, M. W. London, and Fidelity and Deposit Com- 
pany of Maryland. 
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S. The court being of opinion that the plaintiff was entitled to judg- 
ment against M. W. London, trading and doing business as M. W. Lon- 
don and Son, upon motion of J. H. Cathey, attorney for plaintiff, 
ordered and adjudged that the plaintiff have and recover of the defeud- 
ant, M. W. London and Son, the sum of $651.50 with raterest thereon 
from 1 January, 1929, until paid, and the costs of this action to be 
taxed by the clerk. 

9, The court being of the further opinion that the boud aforesaid 1s 
one of indemnity in favor of the H. K. Ferguson Company, and it 
not appearing in the evidence that the H. K. Ferguson Company has 
suffered any loss on account of the work in connection with the contract 
between it and the Nichols Contracting Company, that the plaintiff 
sannot recover on that account, and it 1s thereupon adjudged that the 
plaintiff take nothing on that account against the defendant herein. 

10. The court being of the further opinion that section 1, of chapter 
613, of the Public-Local Laws of North Carolina, of the Legislative 
Session of 1927 (applicable only to Buncombe County), is invalid, for 
the reason that said statute unlawfully interferes with ~he freedom of 
contract guaranteed to all citizens alike under the due process and equal 
protection provisions of the Fourteenth Amendment to the Constitution 
of the United States, and is invalid in that it attempts to confer special 
privileges and hkewise burdens upon property owners in Buncombe 
County, contrary to the provisions of section 7, Article I, of the Consti- 
tution of North Carolina. 

It is thereupon, considered, ordered aud adjudged, that the plaintiff 
take nothing by its said action against the defendant, the Fidelity and 
Deposit Company of Maryland.” 

The plaintiff excepted and assigned error to the court’s refusal to 
enter judgment against the defendant, Fidelity and Deposit Company 
of Maryland, and appealed to the Superior Court of Buncombe County, 
Nees 

The judgment of the Superior Court 1s as follows: 

“This cause coming on to be heard upon appeal to the Superior Court 
of Buncombe County, from the General County Court, before his Honor, 
A. M. Stack, judge presiding, the court sustained the findings of fact 
and the judgment of the court as set out 1» paragraphs numbered in said 
judgment: 1, 2, 3, 4, 5, 6, 7 and 8. 

The court finds that the bond mentioned in the above entitled action 
is one of indemnity, in favor of the H. K. Ferguson Company, and that 
it does not appear in evidence that the H. K. Ferguson Company has 
suffered any loss on account of the work in connection with the contract 
between it and the Nichols Contracting Company, as set forth in para- 
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graph nine of the judgment of the General County Court; but the court 
is of the opinion that section 1, chapter 613 of the Public-Local Laws 
of North Carolina, of the Legislative Session of 1927, is a valid statute, 
and upon the execution and delivery of said bond of indemnity there 
was written into said bond by virtue of said statute the provision that 
the principal and surety, the Fidelity and Deposit Company of Mary- 
land, contracted and pledged themselves to pay for all labor and ma- 
terials entering into the work covered by the contract between said 
H. K. Ferguson Company and the Nichols Contracting Company, and 
the subcontract between the Nichols Contracting Company and M. W. 
London and Son, and that said section 1 of said chapter 613 of the 
Public-Local Laws of North Carolina, of the Legislative Session of 
1927, 1s not invalid by reason of any unlawful interference with the 
freedom to contract guaranteed to all citizens alike under the due process 
and equal protection provisions of the Fourteenth Amendment to the 
Constitution of the United States, and is not invalid in that it attempts 
to confer special privileges and burdens upon property owners in Bun- 
combe County contrary to the provisions of section 7, Article I, of the 
Constitution of North Carolina. 

It is, therefore, considered, ordered and adjudged that to the extent 
herein set forth the judgment of the General County Court of Buncombe 
County be set aside, and that the plaintiff have and recover of the de- 
tendant, the Fidelity and Deposit Company of Maryland, the sum of 
six hundred and fifty-one and 50/100 (4651.50) dollars, with interest 
thereon from 1 January, 1929, until paid, and the costs of this action 
to be taxed by the clerk.” 

The defendant, the Fidelity and Deposit Company of Maryland, ex- 
cepted, assigned error and appealed to the Supreme Court, ‘to the find- 
ing of the court below and the adjudication thereon that the bond of 
indemnity given by the defendant, the Fidelity and Deposit Company 
of Maryland, to the H. K. Ferguson Company, had written in it by force 
of law the provisions of section 1, chapter 613, of the Public-Local 
Laws of North Carolina of the Legislative Session of 1927.” 


>) 


John H. Cathey for plaintiff. 
S. G. Bernard for defendant Fidelity and Deposit Company of Mar y- 
land, 


Crarkxson, J. Is section 1 of chapter 613, Public-Local Laws 1927, 
constitutional? We think not. The judge of the General County Court 
of Buncombe County, N. C., decided the act was unconstitutional, on 
appeal the judge of the Superior Court held the act constitutional. The 
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caption of the act reads: “An act relating to private construction bonds 
in Buneombe County.” The act is fully set out in finding of faet No. 
O, supra, 

CL S., 2445 and amendinents, in part, are as follows: “Every county, 

city, town or other municipal corporation, which lets a contract for the 
building, repairing or altering any building, public road, or strect, 
shall require the contractor for such work (when the contract price ex- 
eceds five hundred dollars) fo execute bond with one or more salvent 
sureties before beginning any work under said contract (italies ours), 
payable to said county, city, town or other municipal corporation, and 
conditioned for the payment of all labor done on and material and 
supphes furnished for the said work, under a contrac: or agreement 
made directly with the principal contractor or subcontractor. 
Every bond given by any county, city, town or other municipal corpora- 
tion for the building, repairing or altering of any building, public road 
or street, as required by this section, shall be conclusively presumed to 
have been given in accordance therewith, whether such bond be so 
drawn as to conform to the statute or not, and this statute shall be 
conclusively presumed to have been written into every such bond so 
given. Only one action or suit may be brought in the county im which 
the building, road or street is located, and not clsewheve. Laws 1918, 
chap. 150, sec. 2; 1915, chap. 191, sec. 1; 1928, chap. 100; 1927, chap. 
151.” N.C. Code of 1931, Anno. (Michie), p. 909. 

It may be noted that the Buncombe County act is confined to “cor- 
poration heensed to do business in North Carolina, as surety thereon,” 
the general State act “with one or more solvent sureties.” 

Under the above general State law, irrespective of the terms of the 
coutract of indemnity, the laborers and materialmen on public buildings, 
ete,, can sue on the contractor’s bond to the extent of the penalty of the 
bond. The general statute is written in and becomes a part of the surety 
bond. Electrie Co. v. Deposit Co., 191 N. C., 653; Supply Co. v. Plumb- 
nO C0, 19S: N.C s, 629, 

We think this local or private Buncombe County act <s in contraven- 
tion of Art. I, sec. 7, of the N.C. Constitution: “No man or set of men 
are cutitled to exclusive or separate emoluments or privileges from the 
community but in consideration of public service.” And section 31: 
“Porpetuities and monopolies are contrary to the genius of a free state 
and ought not to be allowed.” 

Adams, J., for the Court, has well stated the purpose of this provision 
of the Constitution, Art. I, sec. 7, in 8. v. Fowler, 193 N.C., at p. 292, 
as follows: “This provision, we think, is a guaranty that every valid 
enactment of a general law appheable to the whole State shall operate 
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uniformly upon persons and property, giving to all under lke eireun- 
stances equal protection and security and neither laying burdens nor 
conferring privileges upon any person that are not laid or conferred 
upon others under the same circumstances or conditions.” 

Under provisions of C. 8., 8410, applying to all counties of the State, 
a violation of the prohibition law, upon eonyietion, is punishable in all 
counties of the State by fine or imprisonment, within the discretion of 
the trial judge, and a statute, applving only to five counties, making the 
pumishment a fine only in certain instances, is in violation of our Cousti- 
tution, and void. Const., Art. I, see. 7. S. uv. Fowler, supra. 

Coolew’s Const. Lim., Vol. 2 (8th ed.), at p. $15, savs: “Equality of 
rights, privileges, and capacities unquestionably should be the aim of the 
law; and if special privileges are granted, or special burdens or restric- 
tious Imposed in any case, it must be presumed that the Legislature de- 
signed to depart as little as possible from this fundamental maxim ot 
government.” 

The passage of laws not of uniform operation, the granting of special 
privilege and the like are ordinarily contrary to our constitutional himi- 
tations. Equal protection of the law aud the protection of equal laws 
are fundamental. 

“The statute of limitations eannot be suspended in particular cases 
while allowed to remain in foree generally. Holden v. James, 11 Mass.. 
396; Davison v. Johonnot, 7 Met., 888... . The general exemption 
laws cannot be verified for particular cases or localties, Bull v. Conroe, 
13 Wis., 253, 244. The legislature, when forbidden to grant divorces, 
“annot pass speeial acts authorizing the courts to grant divorees i 
particular cases for causes not recognized in the general law.” Teft | 
Left, 3 Mich., 67; Simonds v. Stmonds, 103 Mass., 572; Cooley, supra, 
note eu p. 809. Const. of N. C., Art. IT, see. 10; ¢ ‘ooke 2. * Cooke, 164 
Na Cig 202; 

In6R. C. L., part see. 487, at p. 441-2, the law is thus stated: “Due 
process of law and the equivalent phrase, law of the land, have fre- 
quently been defined to mean a general and publie law operating equally 
on all persons im like circumstances, and not a partial or private law 
affecting the rights of a particular individual or class of individuals, m 
a way in which the same rights of other persons are not attected.” 

Cooley's Const. Lim., Vol. 1, note, under Powers Legislative Depart- 
ment May Exercise, p. 261: “Gambling cannot be made a crime every- 
where except “within the hmits or enclosure of a ae race course.’ 
S. xv. Walsh, 136 Mo., 400, 37 8S. W., 1112, 35 L. R. A, ; see, also, 

v. Elizabeth, 56 N. J. L., 28 aa, pi osu ls alate 
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The above decisions in other jurisdictions are in accord with the well 
settled principle set forth in the Fowler case, supra. Our Court has 
frequently passed upon similar controversies. 

In Simonton v. Lanier, 71 N. C., p. 503, it was contended that the 
charter of the Bank of Statesville was given the special privilege to lend 
money at a higher rate than the general State law. Referring to Article 
I, sections 7 and 31, supra, Bynum, J., said: “The wisdom and foresight 
of our ancestors is nowhere more clearly shown than in providing these 
fundamental safeguards against partial and class legislation, the in- 
sidious and ever-working foes of free and equal government.” Power 
Co. uv. Blizabeth City, 188 N. C., at p. 288. 

In Staton vu. &. BR. 111 N. C., 278, it was held that the authority 
granted to a corporation by its charter to construct a railroad did not 
thereby confer upon it an immunity from liability for damages to others 
in respect of their adjacent lands, when, under the same circumstances, 
a private individual would be liable. It was declared by Siepherd. C. J., 
that such immunity expressly granted by the Legislature, would be im 
eonflict with the Magna Carta and the Constitution. 2. d2. v, Alsbrook, 
110 N. C., 187; Jenkins v. R. &., 110 N. C., 438. 

It was said in Rowland v. B. & LL, Asso., 116 N. C., at p. 878, that 
“Laws must be consistent with each other and uniform ir their bearing 
upon all the people of the State.” In that case it was held that the 
Legislature was without authority under the provisions of the Consti- 
tution, to alter or change the general law fixing the rate of interest at 
6 per cent, so as to allow building and loan associations, under the guise 
of “dues,” “fees,” ete., to charge more than the rate of interest allowed 
by law. 

It was held in JVotley v. Warehouse, 122 N. C., 347: \ provision 
in a charter of a warehouse corporation to the effect that such corpora- 
tion shall not be able for loss or damages not provided for in its ware- 
house receipt or contract, attempts to confer exclusive privileges and is 
therefore unconstitutional and void under Const., Art. I, see. 7, 

Prior to the amendment of 1923 to C. S., 2445, supra, the contrary 
rule prevailed that the contractor’s bond for the ereeticn of a public 
building, ete., did not create a hability on the surety to pay for the labor 
done and materials furnished for the erection of the buildings, ete., 
but only to indemnify the municipality against loss; there was no pre- 
sumption that the bond incorporated this provision, and no lability to 
the surety was thereunder created. JfcCausland v. Construction Co., 
172 N. C., 708; Brick Co. ¢v. Gentry, 191 N. C., 686; Prust Co, «. 
Construction Co., 191 N. C., 664. 


Lela 
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As was said in Supply Co. v, Plumbing Co., supra, at p. 686, the 
purpose of the 1923 amendment, supra, was to meet the decisions im 
previous cases “so as to protect the laborers and materialmen, where 
the bond does not make provisions to pay thein.” 

But C. S., 2445, is a general act, limited to counties, cities, towns or 
other municipal corporations, the purpose being, as was stated im 
Brick Co, v. Gentry, supra, the exercise of a sound public policy. There 
is not, so far as we have been able to ascertain, any such statute applying 
to the construction contract bond of the contractor, in the construction 
of private buildings or private projects, but the General Assembly of 
North Carolina of 1927, passed a Local or Private Act, Public-Local 
Laws 1927, chap. 613, relating only to Buncombe County, whieh made 
C.S., 2445 and amendments, applicable to private buildings or private 
projects in Buncombe County, N. C., and applicable only to “soine cor- 
porations licensed to do business in North Carolina as surety thereon.” 

It is now sought to prescribe a greater measure of hability of a cor- 
poration surety upon a bond of indemnity than that set forth in a pri- 
vate contract between the two parties, by virtue of the provisions of this 
local or private statute applicable only to Buncombe County, and it is 
contended that it 1s incorporated into this private contract of corporation 
surctyship to the same degree and to the same extent as if it were a 
municipality contract. We cannot so hold. 

Wiale it is true that the statute does not make it compulsory for 
citizens of Buncombe County to require corporation surety bonds from 
contractors, 1t does fix liabihty upon certain corporation sureties, when 
they do furnish bonds, for the payment of those who perform labor and 
furnish material used in the construction of private buildings and 
private projects, and those doing labor or furnishing material thereon, 
irrespective of the terms of the contract of midemnity. This extends to 
the citizens of Buncombe County a right and privilege not enjoved by 
eitizens of the other 99 counties in the State. It lamposes upon certain 
corporation sureties an obligation not imposed in the other 99 counties 
of the State. Nor is the act applicable to municipal corporations, which 
“stand upon peculiar grounds from the fact that those corporations are 
agencies of government, and as such are subject to complete legislative 
control.” Cooley’s Constitutional Limitations (8th ed.), 802; Proadfool 
v. Fayelteville, 121 N. C., 418. 

As was said in 8. v. Fowler, supra, at p. 292, this principle of umi- 
formity, required by our own State Constitution and by the Fourteenth 
Amendment to the Federal Constitution, “does not interfere with the 
police power of the State, the object of which is to promote the health, 
peace, morals and good order of the people, to increase the industries of 
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the State, to develop its resources and to add to its wealth and pros- 
perity.” In Gunter vr, Sanford, 186 N. C., at p. 455, we find: “A legis- 
lative enactment will not be construed as repugnant to the Constitution 
unless its Invalidity is ‘clear, complete and unmistakable.’ or shown be- 
vond a reasonable doubt.” 

Mindful of the above admonition, we have considered the matter with 
eare, and we think that this Buncombe County -\ct is uneonstitutional— 
a speaial privilege given to the residents of Buneombe County which is 
not enjoyed by the other 99 counties in the State. It imposes an obliga- 
tion on certain corporation sureties not imposed in the other 99 counties 
of the State, and not imposed on individual sureties. For the reasous 
eiven, the judgment below is 

Reversed. 


re ee ee 


hk. C. PATRICK, TRusTEE In BANKRUpPrey of PAUL C. BEATTY, BANKRUPT, 
vy. VENNIE H. BEATTY, EXECUTRIX AND TRUSTEE OF THE LAST WILL AND 
TESTAMENT OF R. H. BEATTY, DECEASED, ET AL. 


(Filed 30 March, 1982.) 


1. Statutes B a—Where statute prescribes its application by clauses con- 
nected by disjunctive it applies to case talling in either clause. 
Where a statute contains two Glauses which prescribe izs applicability. 
and the clauses are Connected by a disjunctive, the application of the 
statute Is not limited to cases falling within both clauses. but it will 
apply to cases falling within either one of them. 


=. Execution B c—Execution will not lie against interest of cestui que 
trust in property held by trustee in active trust. 

The interest of a cestui que trust in real property held by a trustee 
as an active trust, requiring the trustee to perform certain duties in 
respect thereto until the happening of a certain event. and where the 
eestui que trust may not call for a convervance of the legal title. is not 


> 


subject to exccution in this State. C. 8.. 677, subsecs. 3, 4. 


3. Wills F c—In this case held: beneficiary took vested interest in lands 
devised which he counJd convey by deed. 

Where a will devises all the testator’s property to a trustee to be held 
by her until his youngest child should attain the age of twenty-one, and 
directs that the property should then be divided one-third to each of his 
two chitdren in fee and one-third to his wife for life with remainder over 
to the children and another devisee: Held, the testator’s children take a 
yested interest in the lands devised which they could convey by their 
deed under our rule that any interest in land may be conveyed including 
contingent interests and executory devises as distinguished from mere 
tights, expectanctes or possibilities, 


Cert 
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4. Bankruptcy C b—Held: beneficiary under will tock vested interest In 
land which passed to his trustee in bankruptcy. 


By the terms of the Bankruptey Act the trustee in bankruptcy is vested 
with the title of the bankrupt to property which prior to the filing of the 
petition the bankrupt could have conveyed by any means or which might 
have been levied upon and sold under judicial process, and where, by the 
terms of a will, lands are devised to a trustee to be held as an active trust 
until the happening of a certain event and then divided among certain 
beneficiaries including the bankrupt: Held. although execution would not 
lie against the interest taken by the bankrupt under the will, the bank- 
rupt acquired an interest thereunder which he could have conveyed, and 
under the terms of the statute the title to such interest passed to his 
trustee in bankruptcy, whether his interest was such as could have been 
conveyed being dctermined by the laws of this State. 


AppEeaL by plaintiff and by defendant Vennie H. Beatty, executrix 
and trustee, from Schench, J., at October Term, 1931, of Gaston. 

Controversy without action on case agreed. C. S., 626. 

R. I. Beatty died in 1928, leaving a will which has been duly ad- 
mitted to probate in Gaston County. The will is as follows: 


“North Carolina—Gaston County. 

I, R. H. Beatty, of the county of Gaston and State of North Carolina, 
being of sound mind, but considering the uncertainty of my earthly 
existence, do make and declare this my last will and testament. 

Article One: [I direet the payment of all my just debts and funeral 
expenses. 

Article Two: I hereby give, devise and bequeath all the rest of my 
estate, real, personal or mixed, wheresoever situated, whereof [ may be 
seized or possessed, or to which I may be in any manner entitled, or to 
which I may be interested at the tinfe of my death, unto my executrix 
and trustee hereinafter named, and to her heirs and assigns forever. 

In trust, nevertheless, as follows: 

Article Three: I will and direct that my said execeutrix and trustee 
shall manage, control and rent my real estate to the best advantage 
paying all building and loan dues thereon, as well as all taxes and assess- 
ments thereon, and after the payment of said charges, I direct that the 
remaining moneys be deposited in the bank, and to be held until a 
division 1s made among the devisees as hereinafter provided. 

Article Four: I will and direct that my mercantile business shall he 
continued by my said executrix and trustee, and that my family shall 
receive their support from said business, and that two-thirds of the 
annual yearly profits shall be used by my wife and son Jennings anid 
one-third to my son Paul. 
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Article Five: It is my will and desire that upon the payment of my 
life insurance that one-tenth of the same shall be placed in a separate 
account in the bank on interest, and that when a divisicn of my estate 
is made among my wife and children, that the said one-tenth of niv 
insurance shall be donated to my church to be used by it in erecting : 
briek chureh as a memorial to me if it should see fit to accept the same 
upon the said condition; and L would hke for my family to increase 
this fund from the inheritance if they see fit to do so. 

Article Six: I will and direct that the remaining insurance money be 
deposited in the bank on interest, and there to remain until a division 
shall be made among iy sons and my beloved wife. 

Article Seven: When my son Jennings reaches twenty-one vears of 
age, it is my will and desire, and [ so direet that my estate be divided 
among my said sons and my beloved wife, the personal property to be 
equally divided among all; and to my sons Paul and Jennings and their 
heirs in fee simple 1 give and devise one-third each of my real property, 
and to my beloved wife I give and devise the remaining third during 
her natural hfe, and then one-third of her estate to my son Paul and 
his heirs in fee simple, one-third to my son Jennings and his hetrs in 
fee simple and one-third to First Wesleyan Methodist Church, Gastoma, 
N. C., its successors and assigus In fee simple. 

Article Eight: [ hereby constitute and appoint my beloved wife, 
Venice, iny lawful executrix and trustee to all intents and purposes to 
execute this my last will and testament, according to the true mtent and 
imncaning of the same, and every part and clause thereof, hereby revoking 
and declaring utterly void all other wills and testaments by me heretofore 
made, 

In witness whereof, I the said R. H. Beatty, do hereunto set my hand 
and seal this 17 October, 1928. R. H. Beatty. (Seal.)” 


Venne Beatty is the duly qualified and acting executrix and trustce 
under the will. Jennings Beatty is a minor, 17 years of age, and Vennie 
Beatty is his guardian. Charles .A. Ramsay, J. EL. A. Rhorne, and B. M. 
Gibson are trustees of First Wesleyan Methodist Chureh of Gastonia. 
When the testator died Paul C. Beatty was a minor, 20 years of age, 
and was adjudicated a bankrupt on 2 January, 1931, by the United 
States District Court for the Western District of North Carolina, and 
was discharged as a bankrupt on 10 June, 1931, R. C. Patrick was ap- 
pointed his trustee on 15 January, 1931. The testator died seized of real 
estate situated in Gastonia. 

It was adjudged upon the agreed facts that the legal and equitable 
title to the devised land is vested in Vennie H. Beatty, trustee and execu- 


Cor 
~] 


N.C] SPRING TERM, 1932. 43) 


PATRICK v. BEATTY. 


trix; that neither the legal nor the equitable title nor the right ot 
possession will vest in the beneficiaries wntil Jennings Beatty becomes 
twenty-one years of age; and that the plaintiff has neither the legal 
nor equitable title to the interest devised to Paul C. Beatty. 

The plaintiff and Vennie H. Beatty excepted aud appealed. 


Paul bh. Monroe and A. C. Jones for appellants, 
W. Hf. Sanders for Paul C. Beatty, appellee. 


Apams, J. The controversy between the parties originates in their 
diverse constructions of the second and seventh items of the will, The 
plaintiff says that upon the death of the devisor, the trustee, Vennie 
Beatty, acquired the title and the right of possession to a one-third 
undivided interest in the devised real property for the benefit of Paul C. 
Beatty; that Paul C. Beatty is the equitable owner; and that the plain- 
tiff has sueceeded to his title as his trustee in bankruptcy. Vennie Beatty 
takes substantially the same position but insists that the right of division 
and possession must await the majority of Jennings Beatty, while Jen- 
uings contends that he has a present right to call for a division of the 
property. The trustees of the First Wesleyan Methodist Chureh claim 
a present right to demand partition. Paul C. Beatty insists that the 
equitable title and right of possession do not vest in him until Jennings 
Beatty attains his majority and that his trustee in bankruptey has no 
right or title to his interest. 

The trustee of the estate of a bankrupt is vested by operation of law 
with the title of the bankrupt to . . . property which prior to the 
fihug of the petition he could by any means have transferred or which 
might have been levied upon and sold under judicial proeess against 
him, 9 Remington on Bankruptcy, 852, see. 70; 11 UL S.C. AL see. 110. 
As the clause is disjunctive we may first inquire whether the bankrupt’s 
interest in the devised Jand is subject to sale under such judicial process. 

Prior to the act of 1812 no equity could be sold under execution, The 
first section of this act empowered the sheriff or other officer to whom 
an execution on a judgment was directed to sell lands and tenements 
and goods and chattels held in trust for the judgment debtor; the second 


section authorized the sale of the equity of redemption in “all lands, 
tenements, rents, or other hereditaments . . . pledged or mort- 


gaged.” Laws of North Carolina, 1812; 1 Rev. Sts., 266, secs. 4, 5. 
These provisions in modified form are now in effect. Not only equitable 
and legal rights of redemption in personal and real property pledged 
or mortgaged by the judgment debtor mav. be sold under execution, but 
real property or goods and chattels of which any person is seized or 
possessed in trust for him. C. 8., 677, subsees. 3, 4. 
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In the case before us the interest of the baukrupt is not an equitable 
or legal right of redemption; the question is whether the interest of the 
cestue que drust in the real property held by the trustee is subject to sale 
under exeeution. 

In the seeond item of the will the testator devised to Veunie Beatty, 
his exceutrix and trustee, and to her heirs all his property except such 
as Was necessary to pay lis debts and funeral expenses. He directed 
the trustee to hold the property in trust: to manage, control, and rent 
the real estate; to pay taxes, assessments, and dues; and to deposit the 
remaining moneys in a bank to be held until a division of the property 
could be made, According to the direetion in item seve. the estate is 
to be divided when Jennings Beatty reaches the age of twenty-one vears, 

It was the purpose of the Statute of Uses, 27 Henry VILL, to transfer 
the use into possession by providing that whenever one person was seized 
of an estate for the use of another, the cesfue que use sheuld be deemed 
to be seized of the same estate in the land that he had im the use. Under 
these circumstances it was not necessary for him to appeal to the con- 
science of the feoffee or to resort to a court of chancery. .3ut there were 
nonexecuted uses which could not be enforced in a coust of law, and 
the courts of chancery, for the purpose of compelling perzormanee, took 
jurisdiction of the uses which were not exeeuted by the statute and 
developed the doctrine ,of trusts. Zyndall ve. Lydall, 186 N. C., 272. 
The statute executed such uses as were passive; not such as were active, 
If the feoffee to uses had any active duty to perform the use was active 
and was not executed by the statute. Lummus v. Davidson, 160 N. C., 
487. So as to trusts, which are active or passive. The distinction be- 
tween the two is stated in Perry on Trusts (7 ed.), sec. 18: “Trusts are 
divided into simple and special trusts. .\ simple trust is a sunple con- 
veyanee of property to one upon trust for another, without further 
specifications or directions. In such case the law regulates the trust, and 
the cestue gue trust has the right of possession and of disposing of the 
property, and he may eall upon the trustee to execute such converances 
of the legal estate as are necessary. <A special trust is where special 
and particular duties are pointed out to be performed ov the trustee. 
Tn such eases he is not a mere passive agent, but he has active duties 
to perform, as when an estate 1s given to a person to sell, and from the 
proceeds to pay the debts of the settlor.” 

Lewin says that in simple or passive trusts the crsfur que trust has 
jus habendi, or the right to be put into actual possession of the property, 
and jus disponend?, or the right to eall upon the trustee vo execute con- 
vevances of the legal estate as the cestur que trust directs, but if the trust 
is special or active the trustee is called upon to exert himself actively in 
the exeeution of the settler’s intention. Lewin on Trusts, sec. 18, 
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The distinetion is clearly marked in our decisious, as may be observed 
hy reference to VMcWenzie v. Sumner, 114 N.C, 426, which presents 
the case of a passive trust and to Cole v. Bank, 186 N.C. 514, which 
deals with a trust that 1s active. 

A cestui que trust's interest in real property held by a trustee as an 
active trust may not be sold in this State under judicial process. The 
question arose in Harrison v. Baltle, 16 N. C., 537, in which the Court 
held that the trust desertbed in the first seetion of the act of 1812 (CL S., 
677, subsec. +), “is a puré and unmixed one’—/. e., a passive trust. This 
construction had previously been announced in Prown ve. Graves, 11 
NOC 84e and Calis: dt: Mekiay,. 15 NaC. ti 2s aid ii the later case: of 
Batlle v. Pelway, 27 N. C., 576, it was said: “Now, the act of 1812 
did not mean to change the nature of trusts, the relation between the 
trustee and ceslui que trust, or the rights of the latter against the 
former. The sole purpose of it was to render the interest of the cesfur 
que trust liable at law, as it was before in equity, for the debts of the 
cesfur que trust in certain cases, by transterring by a sale on execution 
agaist the cesfuc que trust the legal estate of the trustee, as well as the 
trust estate of the debtor. It is the necessary construction of such a pro- 
vision, that 1t was not intended to embrace any such cases as those just 
adverted to, in which the trustee could not voluntarily convey to the 
debtor without incurring a breach of trust to other persons, with whose 
interests he is also charged. As was said in Gillis ve. MeNay, 15 N.C, 
172, the principle is that the legal estate is not to be divested out of the 
trustee, unless it may be done without affecting any rightful purpose 
for which it was created; and, therefore, that if others had an equity 
in the same property, that is, in the debtor's particular share, the act 
did not operate on it.” 

The prineiple underlying the decisions is set torth im Lally ve. Reid, 
72 N.C. 336: “The act of 1812 provides that where A. holds land 
in trust for B., the interest of B. may be sold under an execution against 
him. And the purchase of such equity shall draw to it the legal estate 
which was in A. So that the purchaser got the whole title, legal and 
equitable. And the trustee A. had no more to do with it. It was just 
the same as if iA., the trustee, had, by deed, passed the legal title to B., 
and then 1t had been sold under execution against B., whieh would of 
eourse have passed the whole title, the land itself. It also follows that if 
B’s equity was such as that he had no right to cal] upon A. for the legal 
title, as if B. had to hold the legal title to perform some other trust, 
then B’s equity could not be sold, because the sale of B’s right could not 
draw to it the legal estate out of A., which B. himself had no right to 
eall for. And so the sale could not pass both the legal and equitable 
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estate, the land itself, to the purchaser, as the statute required. And 
so, it had to be held, that while a pure simple trust could be sold under 
execution, vet a mixed trust could not be. For if the purchaser of a 
mixed trust sued the trustee for the legal title, the and itself, the 
trustee could defend by saying, 1 am obliged to hold the legal title in 
order to perform another trust.” 

The discussion is pursued and the doctrine is considered from various 
angles in subsequent decisions, including /Hinsdale v. Thornton, 75 
N.C. 882; Love v. Smathers, 82 N. C., 370; Lummus v. Davidson, 
supra, Hrerett v. Raby, 104 N. C., 480; Gorrell v. Alspaugh, 120 N. C., 
362; Rouse v. Rouse, 167 N. C., 208; Cole v. Bank, supra, 

In the pending case the trustee is charged with the performance of 
particular duties which remain obligatory until the younger brother 
attamis the age of twenty-one years. The trust is active: the trustee 
must retain the title and control the real property in order to execute 
the trust imposed upon her under the will, Rouse v, Rouse, supra. It 
follows that the bankrupt’s estate is not subject to sale under judicial 
process. 

Since the property devised to the bankrupt was not subject to sale 
under execution, the remaining question is whether the bankrupt could 
by any means have transferred it before the adjudication. If the prop- 
erty could have been transferred it 1s immaterial whether or not it could 
have been levied upon and sold under judicial process. The alternative 
“or” shows a statutory declaration that there may be property which 
‘cannot be sold under judicial process and may yet be traisferred for the 
benefit of creditors. Fisher v. Cushman, 103 Fed., 860; Page v. Ed- 
munds, 187 U. S., 596, 47 L. Ed., 318. Whether the property is such 
as could have been transferred must be determined by the law of this 
State. In re Berry, 247 Fed., 700. 

The quantity and character of the estate devised to the bankrupt is 
the criterion by which we may determine whether his interest could have 
been transferred by him. After vesting the trustee with the legal estate 
in the second item of the will, the devisor provided in the seventh item 
that the property should be partitioned at a fixed date and immediately 
made the following disposition of the land: “To my sons Paul and 
Jennings and their heirs in fee simple I give and devise one-third each 
of my real property, and to my beloved wife I give and devise the re 
maining third during her natural life, and then one-third of her estate 
to my son Paul and his heirs in fee simple, one-third to my son Jen- 
nings and his heirs in fee simple and one-third to First Wesleyan 
Methodist Church, Gastonia, N. C., its successors and assigns in fee 
simple.” The effect of this clause, taken in connection with the second 
article, is to give to the widow and the two sons a vested interest in the 
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land. .An estate is vested when there is either an immediate right of 
present enjoyment or a present fixed right of future enjoyment. 40 
Cye., 1648. 

As a rule any interest in land may be conveyed by deed. In some 
jurisdictions there are exceptions as to contingent interests; but with us 
rights, expectancies, and possibilities, may be transferred. Watson v. 
Smith, 110 N. C., 6; Kornegay v. Miller, 187 N. C., 659, Smith v. 
Moore, 142 N. C., 277, 299. A fortiori may a vested interest in real 
estate be regarded as the subject-matter of a conveyance. “If the interest 
actually is a vested interest it passes to the trustee, as, for instance, 
vested remainders and inheritances, legacies and devises, if the death 
of the ancestor or testator occurs before the bankruptey of the heir. 
legatee or devisee.” 3 Remington on Bankruptcy, see. 1201. 

Under the terms of the will the bankrupt acquired a vested interest in 
an undivided one-third of the real estate with right of enjovment at the 
period fixed for the partition of the property, and a vested remainder 
in a one-ninth undivided interest. Power Co. v. Haywood, 186 N. C., 
313; Witty o. Woetty, 184 N. C., 375. His interest could have been trans- 
ferred and by virtue of the act passed to his trustee, subject to the terms 
of the second article in the will. 

We have considered only such questions as are included in the excep- 
tions to the judgment. 

Error. 


LILLIAN STACK v. A. M. STACK, Jr., MARY M. STACK, E. B. STACK, 
IONE M. STACK, T. W. HUEY, ROSA G. HUEY, GILMER JOYCE, 
ALICE L. JOYCE, PATTIE LEE STACK, A. M. STACK, Jr., Anp E. B. 
STACK as TESTAMENTARY GUARDIANS OF WARREN STACK anp FRAN- 
CES STACK; WARREN STACK, FRANCES STACK, W. 8. BLAKENEY, 
EXECUTOR OF THE ESTATE OF J. E. STACK: W. S. BLAKENEY anp A. M. 
STACK, Sr., aS TRUSTEES IN A CERTAIN DEED OF Trust RECORDED IN Boox 
oF DEEDs 69, Pack 297, THE NORTH CAROLINA CORPORATION COM- 
MISSION as REcEIVER OF THE BANK OF UNION; JOHN MITCHELL 
AS CHIEF LIQUIDATING AGENT OF THE BANK OF UNION, Anp W. M. 
YORK as LIQUIDATING AGENT OF THE BANK OF UNION. 


(Filed 80 March, 1982.) 


1. Bills and Notes G a—TIn this case held: parol evidence was admissible 
to show agreement for mode of payment. of notes. 


Where a father conveys his lands to certain of his children who execute 
notes payable to a bank secured by a deed of trust on the lands in which 
the president of the bank is trustee, and the proceeds of the notes are 
used to reduce the father’s indebtedness at the bank in order to bring it 
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within the amount the bank could Joan to one individual, in an action 
on the notes: eld, parol evidence is admissible to show that at the 
time of the execution of the notes it was agreed that they should be paid 
out of the proceeds of the land, it appearing that the children were 
acting solely for the benefit of their father in the exccution of the notes 
and that they received no consideration therefor and bad no equitable 
interest in the lands, and that the whole transaction was in effect an 
indireet mortgage by the father negotiated by the president of the bank 
for the protection of the bank and the exclusive benefit of the father. 

2. Dower A b—In this case held: husband dicd seized of beneficial interest 
in lands and widow was entitled to dower therein. 


Where a father deeds lands to his children who in turn mortgage the 
property, and the proceeds of the mortgage are used to pay an individual 
debt of the father, and during his life he continues to manage and control 
the lands and after his death his executor does so, and it appears that the 
whole transaction was in effect an indirect mortgage on the property 
by the father and that the children received no consideration and acquired 
no beneficial interest in the lands: Held, the sole beneficial interest in the 
lands was in the father, and upon his death his widow is entitled to her 
dower rights in the lands. C. 8., 4100. 

3. Evidence J a—Where entire contract is not written the unwritten part 
may be shown by parol which does not contradict written part. 

While parol evidence may not be received in evidence tc add to, vary or 
contradict the written part of an instrument, where the entire contract 
is not reduced to writing the unwritten part may be shown by parol 
evidence if such evidence does not contradict the written terms of the 
agreement; in this case parol evidence of an agreement for a particular 
mode of payment of notes is held admissible as between the original 
parties, 


APPEAL by defendant, Gurney P. Hood, Commissioner of Banks of 
the State of North Carolina, ex rel. the Bank of Union, from Finley, J., 
and a jury, at August Term, 1931, of Union. No error. 

On 8 May, 1931, an order was signed substituting Gurney P. Hood, 
Commissioner of Banks for John Mitchell, Chief State Bank Examiner, 
end W. M. York as liquidating agent of the Bank of Union, as party 
Cefendant. Pubhe Laws 1931, chap. 243, sections 3 anc 4. 

W.S. Blakeney was president of the Bank of Union, brother-in-law of 
J. E. Stack and executor of his will. J. E. Stack died 11 May, 1929, 
leaving plaintiff his widow and the following children, heirs at law: 
A. M. Stack, Jr., Rosa G. Huey, Alice L. Joyce, E. B. Stack, Warren 
Stack, Jr., and Frances Stack, the latter two being minors. Upon the 
evidence and the charge of the court, the jury answered the issues sub- 
ruitted to them, as follows: 

“1, Was the deed by J. E. Stack and wife to E. B. Stack, Amos M. 
Stack, Jr., Alice Joyee and Rosa Huey, dated 8 June, 1927, conveying 
the Dayis-Wilhtams Store property, and the deed of trust by said gran- 
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tees to W. S. Blakeney, trustee, of the same date and on the same prop- 
erty, executed for the purpose of enabling J. E. Stack to secure a 
further loan from the said Bank of Union to enable said bank to get 
real estate security for such loan, as alleged in the pleadings? Answer: 
Yes, 

2. If so, did E. B. Stack, Amos M. Stack, Jr., Alice Joyce and Rosi 
Huey, at the instance of the Bank of Ui. through its president, take 
title to said property and execute the deed of trust thereon to W. 
Blakeney, trustee, for $21,240, as an accommodation to J. E. Stack, 
their father, and for the benefit of said bank, without any consideration 
or benefit to them, as alleged in the pleadings? Answer: Yes. 

3. If so, was said conveyance in effect and in reality an indirect mort- 
gage by J. E. Stack on his property to W. S. Blakeney, trustee, for the 
Bank of Union, and so intended by the parties and by the president of 
said bank, as alleged in the pleadings? Answer: Yes. 

+. Were the deeds by J. E. Stack and wife to E. B. Stack, .\mos M. 
stack, Jr, and T. W. Huey, dated 8 September, 1927, conveying the two 
apoio the Five Points property and the two houses and lots on 
Crow Street, and the deed of trust by said grantees to W. S. Blakeney 
trustee, dated 12 September, 1927, and on the same property, executed 
for the purpose of enabling J. E. Stack to obtain a further loan froim 
the Bank of Union and to enable said bank to get real estate security for 
such loan, as alleged in the pleadings¢ Answer: Yes. 

If so, did E. B. Stack, \mos M. Stack, Jv., and T. W. Huey, at the 
instanee of the Bank of Union, through its president, take title to said 
property and execute the decd of trust thereon to W. S. Blakeney, 
trustee, for S20,000, as an accommodation to J. EE. Stack and for the 
benefit of suid bank, without any consideration or benefit to them, as 
iat in bs pleadings? Answer: Yes. 

. If so, ae sud convevance in effect ad reality an indirect mort- 
gage by J. L Stack on his property to W. 8S. Blakeney, trustee for the 
Bank of aren and at the instance of oF bank, as alleged i the 
pleadings % Answer: Yes. 

. In what amount, if anything, are the defendants FE. B. Stack, 
Amos M. Stack, Jr, and T. W. Huey indebted to the Bank of Union on 
account of the notes of 12 September, 1927, secured by deed of trust of 
that date? Answer: Nothing. 

8. Was the deed of W. S. Blakeney and WA. M. Stack, Sr., trustees for 
the estate of J. E. Stack, to E. B. Stack, Amos M. Stack, Jv., Alice 
Jovee and Rosa Huey, conveying the Davis-Williams property, and 
dated 26 February, 1930, for the purpose of raising money to apply 
on the debts of said estate of J. E. Stack, as alleged in the pleadings ¢ 
Answer: Yes. 
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9. If so, were the deeds of trust given by said grantecs to Thompson 
and Lohmann for #12,500, dated 12 March, 1930, and tue deed of trust 
to W. S. Blakeney, trustee, for $19,520 and dated 15 March, 1930, 
executed in pursuance of such purpose for the aecomriodation of the 
estate of J. E. Stack and for the benefit of the Bank of Union, and 
without consideration or benefit to said grantors in said deed of trust, 
as alleged in the pleadings? Answer: Yes. 

10. In what amount, if any, are the defendants, E. B. Stack, Amos M. 
Stack, Jrv., T. W. Huey, Ahece L. Joyce, Gilmer Joyee, Mary M. Stack, 
Rosa G. Huey and Tone M. Stack indebted to the Bank of Union on 
account of the notes dated 15 March, 1930, secured by deed of trust 
of same date? Answer: Nothing. 

11. In what amount are the defendants, Amos M. S:ack, Jr., E. B. 
Stack and T. W. Huey indebted to the Bank of Union on the note dated 
27 December, 1929, and secured by deed of trust to J. F. Milliken, 
trustee, and chattel mortgage of that date? Answer: $7,268.57, with 
interest from 3 September, 1931.” 

Upon the coming in of the verdict, the defendant, Commissioner of 
Bauks, moved that the same, except as to the last issue, be set aside 
and for a new trial on all issues except the last; motion denied and de- 
fendant, Commissioner of Banks, excepts and assigns error, 

The following judgment was rendered by the court below: 

“In the above entitled action, the jury having answered the issues 
in favor of the defendants, A. M. Stack, Jr.. Mary AL. Stack, FE. B. 
Stack, Tone M. Stack, T. W. Huey, Rosa G. Huey, Gilmer Joyce, 
Alice L. Joyce, and in favor of the petitioner, Lillian Stack, as appears 
from the issues on file in this court: 

Now, therefore, it is ordered, considered and adjudged by the court 
that the petitioner is entitled to dower in all the lands deseribed in 
paragraph 6 of her petition in this cause; and it is further adjudged 
upon the verdict of the jury upon the issues submitted -o them that in 
the allotment of her dower, and in fixing the valuation of the property 
that she is entitled to dower in, the jury is directed to take into con- 
sideration the value of all the lands described in paragraph 7 of the 
plaintiff’s petition, but shall allot her dower out of the lands deseribed 
in paragraph 6 of the petition; 

And it further appearing to the court that the petitioner is entitled 
to dower in the rents derived from the aforesaid property since the 
executor ceased to pay her under the terms of the will of J. E. Stack, 
it is considered and adjudged by the court that Lillian Stack is entitled 
to one-third in value of the rents collected out of the property of J. E. 
Stack deseribed im paragraph six and seven of the plaintiff’s petition 
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from 4 April, 1930, until the allotment of her dower, less the sums of 
$50 paid to her ou 6 September, 1930, and $50 paid to her on 2 
October, 1930. 

For the purpose of ascertaining the amount of said rents that would 
be due the petitioncr, the clerk of this court will hear evidenee and as- 
certain the amount that will be coming to her out of the rents of her 
said husband’s estate since the executor ceased to pay her under the 
terms of the will of J. E. Stack, deceased; and W. 8. Blakeney, executor 
and trustee for the estate of J. E. Stack, is hereby ordered and directed 
to pay to the petitioner the amount found to be due her by the clerk of 
this court. 

It is further ordered, considered and adjudged that the Comussioner 
of Banks shall take nothing by his cross-action against the defendants 
T. W. Huey, Amos M. Stack, Jr., Alice L. Joyce, E. B. Stack, Mary N. 
Stack, Gilmer Jovee, Ione M. Stack, and Rosa G. Huey, except the 
Commissioner of Banks shall recover of .\mos M. Stack, Jr., BE. B. Stack 
and T. W. Huey the sum of $7,268.57, with interest thereon from 3 
September, 1931, due by deed of trust and chattel mortgage as set out 
in the pleadings, and for the purpose of enforcing collection on the 
notes secured by the said deed of trust and chattel inortgage, J. F. 
Milliken is hereby appointed commissioner and trustee to make sale of 
such property and at such time as he may see proper and report the 
proceedings of such sale to this court. 

It is further ordered and adjudged that the costs of this action be 
taxed by the clerk of this court to be paid by the defendant Comunis- 
sioner of Banks. This 8 September, 1931. 

T. B. Frsuey, Judge Presiding.” 


To the signing of the foregoing judgment, the defendant Comiuis- 
sioner of Banks, excepts and assigns error. 

The exceptions and assignments of error and necessary facts will be 
set forth in the opinion. 


Ii. Osborne Ayscue and Charles E. Hamiltan for plaintiff. 
John M. Redwine for certain heirs of J. £. Stack. 
Vann d& Milliken for Commissioner of Banks. 


Crarkson, J. The issues above outline and are determinative of the 
controversy. 

At the close of plaintiff’s evidence and at the close of all the evidence, 
the defendant Commissioner of Banks, made motions for judginent as in 
case of nonsuit. C. 8., 567. The motions were overruled and in this we 
see no error. 
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We think that all the exceptions and assignments of error made by the 
defendant Commissioner of Banks ean be considered under the one made 
above to the signing of the judgment in this action, and in this respect 
we can sce no error on the record. 

We think the main question of law involved in this controversy: 
[nan action between the payee and maker of a note, is parol evidence 
admissible to estabhsh an agreement between the maker and payee 
creating a particular mode of payment? We think so under the facts 
and civeumstances of this case. 

J. E. Stack was a director in the Bank of Uiion, and had been 
from the organization of the bank, some 27 vears, until his death 11 
Mav. 1920, during that period W. S. Blakeney, his brother-in-law, was 
the president of the bank. Stack was a large dealer in spot cotton, and 
had valuable real estate in the town of Monroe, N. C., but he had become 
deeply indebted to the bank, and on & June, 1927, owed said bank soiie 
80,000. Ile was then an old man—some 75 vears of age. At the time 
his real estate was more than sufficient to pay the indebtedness. Ie 
was over the limit allowed by law to be borrowed from the bank, and 
the bank examiner had notified the president, W. S. Blakeney, that 
Stack had to be held to the linut allowed by law and had to rednee his 
indebtedness. 

It was contended by the heirs at law of J. BE. Stack, who are involved 
in this controversy, and plaintiff, the widow of J. E. Stack. that the 
convevances from J. FE. Stack and herself of the lands in coutroversy 
in this action to the said heirs at law of J. E. Stack, and from them 
to W. S. Blakeney, trustee, was a makeshift or means of helping the 
Bank of Union, engineered by its president Blakeney, and they were 
merely a conduit. No consideration passed and no lability was to attach 
to the heirs at law of J. E. Staek, and the whole matter was arranged 
and fixed up by the president of the bank, Blakeney, for the purpose 
of eomplying with the Jaw on aeeount of the excess horrewed from 
the bank by J. E. Stack. [t was an indirect inortgage from J. EB. Stack 
to the Bank of Umion, the heirs of J. E. Stack never acquired any 
beneficial interest mn the lands. The heirs at law were te asstime no 
liability, but the indebtedness to the bank was to be paid out of the land, 
The said heirs at law of J. E. Stack had nothing to do with drawing 
or recording the deeds to them or the conveyances from them to W.S. 
Blakeney, trustee, and others. Thev never saw the deeds to the lands, 
nor took possession or had any control of the lands; never contracted 
to buy the lands; received no rents or profits; paid no taxes on the 
lands. J. FE. Stack, until his death, had custody and control of the lands 
and after fis death Blakeney had control, and repairs were made to 
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the property by Blakeney. It was well understood by the parties to 
the entire transaction that the makers were not to be responsible, but 
it was J. E. Stack’s debt and he was to remain Hable therefor and he 
was the beneficial owner of the lands. His heirs at law were mere 
agents for a particular purpose. They held the legal title for the 
particular purpose, and J. E. Stack was the beneficial owner of the 
equity in the lands. 

A. M. Stack testified, in part: ‘Mr. Blakeney asked we children to 
sign this deed and execute mortgages to the bank in order to reduce iy 
father’s indebtedness as well as help the bank, beeause he was being 
pressed by the bank examiners to reduce his notes. Q. Did Mr. Blakeney 
say anything relative to whether or not you would be bound by the 
execution of those notes? A. Yes, sir. Q. What did he sav? A. LHe 
said that the property could be later transferred back to the estate; 
that 1t was just a method of using our names to get money for the 
Bank of Union and for my father’s notes.” 

The proceeds were applied on J. E. Stack’s indebtedness to the bank. 
A. M. Stack testified further: “Q. Ma. Stack, has anvbody ever called 
on you to pay these notes or the interest on the note? Answer: No, sir; 
I have never received a statement from the Bank of Union that we 
owed any money on it. Q. Mar. Stack, did you get anything of value by 
reason of signing these notes? Answer: No, sir; I have never received 
or given anything of value.” 

Blakeney testified, in part: “The transaction was not made to deceive 
anybody; J was acting in a dual capacity—as executor and president 
of the bank and I thought my first duty was to the bank and I wanted 
to do the equitable thing all around, not only to the bank but to the 
heirs, give them a chance. . . . <All the indebtedness of the said 
J. E, Stack to practically all the creditors except the Bank of Union 
has been paid with the exception of some small bills... . [I did not 
tell the signers of these notes (said J. E. Stack’s children) that they 
would not be held personally hable fer the payment thereof. J fold 
them the property would stand betiveen them and any other lability; 
that I thought the property would be ample to take care of it and I 
did not tell them that they would not be personally lable.” 

A. M. Stack, Jr., testified, in part: “Q. Mr. Stack, Mo. Blakeney 
testified this morning that he told you it would stand between you and 
personal lability on the note? Answer: Yes, sir; he certainly did. Q. 
What else did he say to you? Answer: He said the property would 
stand for itself. Q. Did he tell you that at the time you executed both 
of these notes of 12 September? Answer: Yes, sir. Q. Did vou com- 
municate that to your brothers and the other defendants in this case? 
Answer: Yes, sir.” 
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The above testimony of A. M. Stack, Jr., and like testimony of other 
witnesses, In regard to all the transactions, was objected to on the ground 
that “parol testimony cannot be admitted to contradict, add to or vary 
a written contract in the absence of fraud, ignorance, riistake or other 
ivallable defense warranting a rescission or cancellation.” Jiller v. 
Farmers Federation, 192 N. C., at p. 146. 

We think the testimony objected to competent (exceptions and assign- 
ments of error 1 to 191 inclusive) and the doctrine laid down in Frans 
v. Freeman, 142 N. C., at p. 64-5 appheable: “But this rule applies 
only when the entire contract has been reduced to writing, for if merely 
a part has been written, and the other part has been left in parol, it is 
competent to establish the latter part by oral evidence, provided it does 
not conflict with what has been written. . . . Numerous other cases 
have been decided by this Court in which the application of the same 
principle has been made to various combinations of facts, all tending, 
though, to the same general conclusion that such evidence is competent 
where it does not conflict with the written part of the agreement and 
tends to supply its complement or to prove some collateral agreement 
made at the same time,” 

In Greene v. Bechtel, 193 N. C., at p. 98, Stack, J., charged the jury, 
as follows, which was sustained by this Court: “When a contract is 
written, the law will not allow it to be altered, varied from that, or 
contradicted by parol evidence. When they put their contract in writing, 
that is the contract, but when a part of the contract is written and a 
part of it is in parol or verbal, and the verbal part does not alter, vary 
or contradict the written part, then the party claiming that parol agree- 
ment may show it by parol evidence.” 

In Bank v. Winslow, 193 N. C., at p. 4738, the law is thus stated: 
“In Brown on Parol Evidence, sec. 117, it is held that ‘parol evidence is 
adinissible to show an agreed mode of payment, and discharge other 
than that specified in the bond.’ And in Typewriter Co. v. Hardware 
C'o,, 143 N. C., 97, 1t was held that when a promissory note is given, 
payable in money, parol evidence may be received tending to establish 
as a part of the contract a contemporaneous agreement that a different 
method of payment should be accepted,” citing numerous authorities. 

In Justice v. Coxe, 198 N. C., at p. 265, it is said: “Parol evidence 
oftered by defendant for the purpose of showing all the terms of the 
coufraet between plaintiff and defendant, with respect to “he transaction 
of which the execution of the notes was only a part, was admissible and 
competent for that purpose. Crown v. Jones, 196 N. C., 208, 145 
i oe 
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On this record in what is written and what is in parol we cau see 
no “total inconsistency.” Garland v, Improvement Co., 184 N. C., 551; 
Exum v. Lynch, 188 N. C., 392 (in same case see, also, term “considera- 
tion” that is sufficient to support a promise). Watson v. Spurrier, 
190 N. C., 726; Miller v. Farmers Federation, 192 N. C., 144; ffite v. 
clydict!, 192 N. C., 166; Fertilizer Co, v. Eason, 194 N. C., 244; 
Smith vw. Trust C'o., 195 N. C., 1838; Roebuck v. Carson, 196 N. C,, 
672; 20 A. L. R., 479(m); Hell v. Insurance Co., 200 N. C., 502. 

The Parol Evidence Rule in North Carolina is learnedly discussed 
by James II, Chadbourn and Dean Charles T. MeCormick, in N. C. 
Law Review, February, 1931, p. 151 ef seq. 

On the entire record we see no prejudicial or reversible error. From 
the view we take of the law there was no error in the admission or 
rejection of testimony or the charge of the court below to the jury. In 
the issues submitted perhaps the phraseology should have been more 
exact, but they were, from the evidence, understood and determinative 
of the controversy. We think the charge on the whole compled with 
CL. S., 564. 

From the findings of the jury J. E. Stack had an equitable estate in 
the lands. His widow, the plaintiff, is entitled to dower. ©. 5., 4100. 
After a thorough consideration of this action and the evidence, we 
ean see no such repudiation as calls for criticism ou the part of ap- 
pellant. The indebtedness of J. E. Stack to the bank was neither that 
of his widow, now the plaintiff in this action, nor that of his children. 
The widow and certain of the children of age, under the facts and cir- 
cumstances of this case, did what was requested of them by the husband 
and father, in an effort to aid the adjustment of honest obligations to 
the bank, which was beyond the law hmit allowed to one individual, 
and from the jury finding done in accordance with the demand of the 
president of the bank, and through his efforts. The ehildren to this 
action are making no claim to the lands, the whole matter was without 
consideration and an accommodation for their father, and the transac- 
tions were in effect indirect mortgages of J. E. Stack by certain of lus 
children, for the purpose of adjusting honest debts. The bank will get 
the land subject to the widow’s dower. A father would hardly put a 
personal burden of his debts on his children as it was contended by 
appellant. The jury did not so find. For the reasons given, we sec no 
error in the judgment of the court below. 

No error. 
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STATED v. J. J. McKAY. 
(Filed 80 March, 1982.) 
1. Judgments K a—Consent judgment may not be set aside without con- 


sent of parties in absence of fraud, mistake, ete. 

A consent judgment is in effect a written contract between the parties 
litigant entered with the consent of the court, and the court may not 
thereafter sect it aside without the consent of the parties in interest. 

2. seduction B c—Subsequent marriage does not discharge judgment 
entered in criminal prosecution for seduction. 

A nolo contendere partakes of a confession of the offense charged in a 
criminal action, and where in a prosecution for seduction under promise 
of marriage the defendant enters a plea of nolo contendere, and a judg- 
ment is centered under agreement between the prosecutrix, the defendant, 
and the solicitor, which provides for the payment of a certain amount to 
the prosecutrix in monthly installments to be secured by bond, ete., and 
the defendant thereafter pays the amount agreed upon to the date of 
making a motion to discharge the bond on the ground that his subsequent 
marriage to the prosecutrix discharged the judgment: Held, marriage 
after verdict of guilty does not affect a judgment in « prosecution for 
seduction, and the defendant's motion should be overruled. C. S., 4889. 


AvpEAL by defendant from Barnhill, J., at October Term, 1931, of 
sRUNSWick, Affirmed. 

The following judgment was rendered in the court below: 

“The defeudant, through his attorneys, made motion for discharge 
of bond and mortgage heretofore made in this cause, for that, he had 
complied with the judgment herctofore rendered, to wit, at April Term, 
1929, except as hereinafter stated, in that the marriage hereinafter 
stated fully discharged all payments not made at the tirae of marriage, 
suid judgment of April Term, 1929, being as follows, to wit: 

‘Defendant enters plea of nolo contendere, which said plea is accepted 
by the State. Prayer for judgment continued upon the defendant paying 
all costs of this action, including an allowance of $509, that is $250 
each to A. M. Rice and Emmett H. Bellamy, attorneys representing the 
prosecutrix, within thirty days from date, and the sum of $300 to 
prosecutrix on this date, and the further sum of $1,200 in equal monthly 
installments of $50.00 on or before the Ist day of each and every month, 
beginning on 1 May, 1929, and continuing until the total sum of $1,200 
is paid. Provided defendant may, at his option, pay the total amount 
of said allowance of $1,200 immediately to the clerk of the Superior 
Court, 

‘It is further ordered and provided that defendant shell give a justi- 
fed bond in the sum of $2,500 for the faithful performance of these 
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conditions, no exceution to be issued thereon within thirty days from 
date hereof. Bond of the defendant, with A. F. Jones as surety, in the 
sum of $2,500 given, approved and accepted. Upon the performance of 
each and every of these conditions the same shall be and is hereby 
aecepted in full and complete satisfaction of all actions, or causes of 
action, civil or criminal, growing out of or connected with the charges 
of Gladys Freeman against the said J. J. McKay, aud terminates all 
sauses for civil and criminal actions against said J. J. McI<ay to date. 
In event said J. J. McKay shall elect to pay the above referred to $1,200 
in equal inonthly installments of $50.00, then a real estate mortgage to 
clerk Superior Court as trustee shall be given in addition to the above 
required bond to secure the payment of the same, said mortgage to be 
approved by the clerk of this Superior Court. 

‘¥pon failure of the defendant to comply with all of the foregoing 
proyisions and conditions, or either of, or any part of either, cupias 
may issue upon motion of the solicitor. 

‘This 11 April, 1929, at the Apml Term. 

W. C. Harris, Judge Presiding. 


This judgment consented to by the State, by the proseeutrix and by 
the defendant.” 

Upon the hearing of the motion there were present Woodus Kelluin, 
solicitor. representing the State; Emmett H. Bellamy and David Sin- 
elair, representing the prosecutrix, and Robert W. Davis and C. Ed 
Tavlor, representing the defendant, and being heard, and the court 
being of the opimion that he was without legal power to grant relief 
against the terms of the bonds given in pursuance of the said consent 
judgment at the April Term, 1929, denied the motion, and upon request 
find the following agreed facts: 

“1. That the foregoing judgment was had at the April Term, 1929, 
Brunswick County Superior Court. 

2. That the defendant had complied in part with the judgment in 
the payment of all costs of the $500 to attorneys representing the prose- 
eutrix: the $300 to the prosecutrix; and given bond in the sum of $2,500 
for the faithful performance; had executed and recorded the mortgage, 
Book 45, page 436, on real estate upon his electing to pay the $1,200 
to the proseeutrix in monthly installments, and had paid into the court 
for the prosecutrix the sum of $300 in six monthly installments of 450.00 
each, leaving at time of marriage $900 still unpaid. 

3. That, on 7 May, 1950, the defendant was married to the prose- 
eutvix, since which time the two have lived together in’ Brunswick 
County as husband and wife, and are so living at the present time. 
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4. That for several months before said marriage and sinee the said 
mndrringe no pavinents were made to the court and no demand had been 
miaide by the prosecutrix and wife for any further payments, 

5. That the said wife does not now demand immediate payinents, but 
refuses to consent to cancel the Judginent requiriug payments, and resists 
the authority of the court to declare the judgment satished and canceled. 

Whereupon, it is considered, adjudged and decreed that the said mo- 
tion be denied. It 1s agreed that the Judgment denying the motion and 
the foregoing findings of facts may be signed out of term and out of 
the district, and that the record in the original case, this signed judg- 
ment and these entries, shall constitute the case on appeal, with defend- 
ants exceptions to be added, and that no further record of the case 
need be ineluded in the record 

M. V. Barniuaipr, Judge Presiding.” 


To the foregoing judgment the defendant, J. J. McKay excepted, 
assigned error and appealed to the Supreme Court. 


dforney-General Brummitt and clssistant Attorney-General Seaiwell 
for the State. 

Emmett I. Bellamy and David Sinclair for prosecutria, 

C. id Taylor and Robert W. Davis for defendant. 


CLarkson, J. The defendant excepted and assigned error to the fore- 
eoing Judgment on the ground that the court below should have held 
that the marriage between the parties, on 7 May, 1930, discharged the 
consent judgment of 11 April, 1929. The exception and assignment of 
error cannot be sustained. 

C.S., $839, js as follows: “If any man shall seduce an innocent and 
virtuous woman wider promise of marriage, he shall be guilty of a 
felony, and upon conviction shall be fined or imprisoned at the disere- 
tion of the court, and may be imprisoned in the State prison not ex- 
ceeding the term of five years; Provided, the unsupportcd testimony of 
the woman shall not be sufhelent to conviet; Provided further, that mar- 
riage between the parties shall be a bar to further prosecution hereunder. 
But when such marriage ts reed upon by the defendant, it shall operate 
us to the costs of the case as a plea of nolo contendere, and the defendant 
shall be required to pay all the costs of the action or ke able to im- 
prisonment for nonpayment of the same.” 

Under the statute the defendant was tried on a regular bill of indict- 
ment charging seduction under promise of marriage, and entered a nolo 
contendere at April Terin, 1929, of Brunswick Superior Court. 
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“Volo contendere” is defined as follows: “I will not contest it. The 
name of a plea in a criminal action, having the same legal effcet as a 
plea of guilty, so far as regards all proceedings on the imdictment, and 
on which the defendant may be sentenced.” Black’s Law Dic. (2d ed.), 
p- 820. 

The prosecutrix had the legal right to indict defendant under C. 8., 
4339, and also sue him in a eivil action for tort. It 1s only necessary 
for plaintiff’s recovering damages in her civil action, in tort, for wrong- 
ful seduction, to show that the defendant induced the intercourse by 
persuasion, deception, enticement, or other artifice; not requiring, as in 
prosecution under C. 8., 4339, supra, that the intercourse was procured 
under a promise of marriage, though when existent this may be shown 
in the civil action as a means used by the defendant to accomplish his 
purpose. flardin v. Davis, 183 N. C., 46, 110 8. E., 602. 

The record discloses that after the defendant had entered a plea of 
nolo contendere, practically a plea of guilty (1) prayer for Judgment 
was continued upon the defendant paying all costs, ete. (2) “And the 
sum of $300 to prosecutrix on this date, and the further sum of $1,200 
in equal mouthly iistallments of $50.00 on or before the 1st day of 
‘ach and every mouth, beginning on 1 May, 1929, and continuing until 
the total sum of $1,200 is paid. Provided defendant may, at his option, 
pay the total amount of said allowance of $1,200 immediately to the 
elerk of the Superior Court.” The defendant comphed in part with the 
judgment mm the payment of all costs, the #500 to attorneys repre- 
senting the prosecutrix; the $300 to the prosecutrix; had given bond 
in the sum of $2,500 for the faithful performance; had executed and 
recorded the mortgage, Book 49, page 436, on real estate upon his elect- 
ing to pay the $1,200 to the prosecutrix in monthly installments, and 
had paid into the court for the prosecutrix the sum of $300 in six 
monthly installments of $50.00 each, leaving at time of marriage $900 
stil] unpaid. From the judgment there was no appeal. It was a consent- 
compromise judgment. 

On 7 May, 1930, over a year afterwards, defendant married the 
prosecutrix and they are living together as husband and wife. The 
defendant contends that the marriage canceled the consent judgment. 
We cannot so hold. 

In Bank v, Mitchell, 191 N. C., at p. 193, speaking to the subject, 
citing numerous authorities, is the following: “It is well settled in this 
jurisdiction: If parties have the authority, a consent judgment cannot 
be changed, altered or sect aside without the consent of the parties to it. 
The judgment, being by consent, 1s to be construed as any other contract 
of the parties. It constitutes the agreement made between the parties 


474 IN THE SUPREME COLRT. [202 


p< ne ee ee eee 


STATE tu. McKay. 


sa i EE ES 


and a inatter of record by the court, at their request. The Judgment, be- 
ing a coutract, can only be set aside on the ground of fraud or mutual 
mniustake.” Schofield v, Bacon, 191 N. C., 258; Lllis v, igllis, 193 N. C., 
216; Cow v. Drainage District, 195 N. C., 264; Cary v. Templeton, 
198 N. C., 604. 

In Board of Education v. Commissioners, 192 N. C., at p. 279, citing 
numerous authorities, we find: “The law will not even inquire into the 
reason for making a decree, 1t being considered in truth the decree ot 
the parties, though it be also the decree of the court, and their wall 
stands as a sufhcicnt reason for it.” 

The statute says “That marriage between the parties shall be a bar to 
further prosecution hereunder. But when such marriage is relied upon 
by the defendant it shall operate as to the cost of the case as a plea of 
nola contendere.” Black’s Law Dic., supra, at p. G58: Prosecution: In 
ernninal law. uA criminal action; a proceeding instituted and carried 
on by the due course of law, before a competent tribunal, for the purpose 
of determining the guilt or innocence of a person charged with erume,” 
citing numerous authorities, 

The statute clearly indicates that the marriage must be before the 
party is adjudged guilty for defendant to get the benefit of the statute. 
In the present case, defendant practically pleaded guilty and a consent 
judgment was entered. “This judgment consented to by the State, by the 
prosecutrix and by the defendant.” The defendant contends: ‘That 
where the parties have reconciliation, and marry, and are living together 
as husband and wife, the reason no longer exists for the payment pro- 
vided for in the judgment and seeured by the bond and mortgage, and 
that the bond and mortgage should be canceled,” citing Smith v. Aing, 
107 N. C., middle of p. 276, and clrchbell vo. Archbell, 158 N. C., 408 
ef seg. 

The above cases concern deeds of separation between husband and 
wife, not favored in law. The Smith case, supra, is erted in the wArch- 
bell case. The conduct of the wife in resuming the conjugal relations 
in that case, by returning and lying with her husband and receiving 
support from him, rescinded and canceled the decd of separation. The 
wrong was committed in the present case and a judgment was solemuly 
entered into and consented to by all the parties before the marriage. 
Over a year afterwards the parties were married. The judgment cannot 
be set aside unless a civil action by defendant is instituted alleging and 
proving fraud or mistake, or the wife relents and consen:s to a cancella- 
tion. See Wyers v. Barnhardt, ante, 49; Peeler v. Peeler, ante, 123. The 
judgment below is 


Affirmed. 
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STATE y. K. BLENDON FERRELL. 
(Filed 80 March, 1982.) 


1. Homicide G a—kEvidence in this casc held sufficient to be submittcd 
to the jury. 

Where in a criminal prosecution the State's evidence tends to show 
that the defendant willingly entered into the fight with the deceased and 
killed him with a deadly weapon, a knife, the defendant’s motion as of 
nonsult is properly refused, and a verdict of manslaughter will be affirmed 
on appeal. C. 8., 4648. 

2. Criminal Law G c—Recquested instructions as to weight of character 
evidence held properly refused in this case. 

Where the defendant in a criminal action puts his character in evidence 
and testifies in his own behalf, testimony of his good character may be 
received in evidence both as bearing on his credibility as a witness and 
as substantive evidence on the issue of his guilt, but a request for an 
instruction that the “law presumes that a man of good character is not 
only less likely to commit a crime than a man of bad character, but also 
that a man of good character is more truthful and less likely to testify 
falsely under oath than a man Whose character is not goad’ is held 
properly refused, the requested instruction going beyond that to which 
the defendant was entitled. 


ApvpeaL by defendant from Daniels, J., and a jury, at November 
Term, 1931, of DurHam., No error. 

The defendant was convicted of manslaughter and the judgment was 
that he be confined in the State’s prison for a period of not less thau 
two nor more than three years. The defendant made numerous excep- 
tions and assigninents of error and appealed to the Supreme Court. The 
material oues and necessary facts will be considered in the opinion. 


-ltfterney-General Brummit and Assistant Attorney-General Seawell 
for the State. 
MeLendon & Hedrick for defendant. 


Crarkson, J. The defendant, at the close of the State’s evidence and 
at the close of all the evidence made motions “to dismiss the action or 
for judgment of nonsuit.” C. 8., 4643. These motions were overruled 
by the court below and in this we can see no error. 

ft was in evidence that the defendant entered into the fight willingly 
with one James Quick, and cut him with a knife, which caused his 
death. 

Robert Davis, a witness for the State, testified, in part: “When James 
Quick was giving Mr. Ferrell the cigarette he did not have the bricks 
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in his hand. Myr, Ferrell had something in his hands then. The next 
thing I knew Quick was coming in the house hollering. I went out 
there, and he come to the house and then to the back door, and he 
was bleeding hke the water spigot was turned on. . . . He was cut 
from under his ear and clean around to his neck, right out to the tip 
end of his chin. Quick came running in the house hollering to me, and 
said ‘Bob come here, I am cut to death.” When I come out of the door 
Mr. Ferrell was half way to the bridge coming this way. I saw James 
at the hospital about thirty-five or forty minutes after I put him in the 
truck or automobile. He was dead.” 

Kid Roberts, a witness for the State, testified, in part: “I saw Ferrell 
and James Quick at that time in the yard of Robert Davis. When I 
come along there, I heard some cursing, and looked and I saw that it 
was Mr. Ferrell, and I heard him say, ‘God damn you I will eut you,’ 
there was another white man out there and two colored fellows. They 
were all there together. At the time I heard Mr. Ferrell cursing, I did 
not notice whether he had anything in his hand or not. . . . I run 
to the front door, and I said what is the matter out here, and the 
children said a white man is cutting a darkey to pieces, and when I got 
down there they had taken him away.” 

L. B. Henderson, a witness for the State, testified, in part: “I know 
where Robert Davis lives, the house that this cutting took place in, «As 
I passed Mr. Ferrell and Mr. Quick this afternoon, they were all arguing 
there 1n the street and yard, and I told Mr. Ferrell if I was he I would 
go away and keep out of trouble, and when I got away about as far as 
from here to the back end of the courtroom, I heard a rman say that he 
was cut, and I looked back and saw him going up the steps on his knees 
and hands. I went down there. When I got back Mr. Ferrell was on his 
truck. He had started off to leave. When I passed they were arguing. 
I did not see any weapon. When I got back down there his neck was 
cut.” 

In S.v. Miller, 197 N. C., at p. 448, the following is stated: “When 
on a trial for homicide, a killing with a deadly weapor. is admitted or 
establshed by the evidence, the law raises two—and only two-——presump- 
tions against the slayer: first, that the killing was unlawful; and, second, 
that it was done with malice; and an unlawful killing with malice is 
murder in the second degree. S. v. Walker, 198 N. C., 489; 137 8S. E., 
429; S. v. Fowler, 151 N. C., 731, 66 8. E., 567.” 

In S. v. Parker, 198 N. C., at p. 634, is the following: ‘True, he said 
she was trying to cut him; but he was the aggressor; he not only entered 
into the combat willingly; he provoked it. The homicide according to 
his testimony was certainly nothing less than manslaughter. S. v. Bald- 
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win, 152 N. C., 822; S. v. Kennedy, 169 N. C., 288; 8. v. Merrick, 
VL 8B oe Oe eons, ICT Ne C.D OL” 

From a careful reading of the charge, we think the court below stated 
the law applicable to the facts, in fact read decisions of this Court on 
the law relative to the facts in this case. 

The main contention of defendant is the refusal of the court below 
to give the following instruction: “The defendant, gentlemen of the 
jury, has offered his character in evidence, and you are to take this 
into consideration in reaching your verdict. You are to consider this 
not only in passing upon his guilt or innocence, but also in passing upon 
his credibility as a witness. The law presumes that a man of good 
character is not only less likely to commit a erime than a man with a 
bad character, but also that a man of good character is more truthful 
and less hkely to testify falsely under oath than a man whose character 
is not good.” 

In S. v. Whaley, 191 N. C., at p. 391-2, we find: “Evidence of the 
defendant’s good character is put in issue and when he also testifies in 
his own behalf, is competent (1) as bearing upon the credibility of his 
testinonuy and (2) as touching the question of his guilt or innocence. 
SX. uv, Cloninger, 149 N. C., 567. Speaking to the subject in 8. 2. Moore, 
185 N. C., 637, Hoke, J., said: ‘It 1s fully recognized im this jurisdie- 
tion that in an indictment for crime, a defendant may offer evidence 
of his good character and have same considered as substantive testimony 
on the issue of his guilt or innocence. sind where im such ease a 
defendant has testified in his own behalf and evidence of his good char- 
acter is recelyed from him, it may be considered both as affecting the 
eredibility of his testimony and as substantive evidence on the issue.’ ” 

The defendant cites the above well settled law in support of his 
contention, But the prayer for instruction goes beyond the law above 
stated, It says: “The law presumes thal a man of good character is not 
only less likely to commit a crime than a man with a bad character, 
but also that a man of good character is more truthful and less likely 
to testify falsely under oath than a man whose character is not good.” 

In 8S. v. Rose, 200 N. C., at pp. 3844-5, the following 1s said: “In its 
charge the court had instructed the jury that if they found the facts 
to be as the evidence tended to show, beyond a reasonable doubt, they 
should return a verdict of guilty. Having correctly imposed upon the 
State the burden of proof beyond a reasonable doubt, the court declined 
to instruct the jury that defendant was presumed to be innocent. While 
the court might have well comphed with the request of defendant's 
counsel, under the authority of S. 7, Bosiell, 194 N. C., 260, 189 8. E., 
374, we cannot hold that the refusal to give the instruction as requested 
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was error for which the defendant is entitled to a new trial, as a 
matter of law.” S. v. Herring, 201 N. C., at p. 549. 

“The courts below ordinarily in the charge to the jury apply the 
‘presumption of innocence’ in the interest of life and liberty, and en- 
large on ‘reasonable doubt,’ ‘fully satisfied’ or ‘satisfied to a moral cer- 
tainty.’ S. v. Sigmon, 190 N. C., 687-8; S. v. Tucker, 190 N. C., 709; 
S.v. Walker, 193 N, C., at p. 491. When instructions are praved as to 
‘presumption of innocence’ and to enlarge on ‘reasonable doubt’ it 1s in 
the sound discretion of the court below to grant the prayer.” S. e. 
Ilerring, supra, at p. 551. 

We know of no such presumption as contended for in defendant’s 
prayer, and the court below did not commit error in refusing to give it. 
On cross-examination the defendant testified, in part: “That was ten 
years ago that I was up in court for liquor. I am thirty-one years old. 
I was up there for violating the liquor law in 1922, and that is the time 
I went to the road, or something lke that. . . . In 1924, in the 
recorder’s court, I was up about some whiskey, and a colored fellow. 
I paid a fine of $300. . . . JI think I was up in recorder’s court in 
1923, something like that. It was just an ordinary fight with George 
Tilley. I will not deny that I was up im recorder’s court for a fight 
with my brother. I was charged with cutting a Negro and assaulting 
him. Q. What were you fighting about, and where did that take place? 
What were you given for that? A. Twelve months.” We think the de- 
fendant has no cause to complain—the court below was merciful. Fromm 
a careful review of the entire record, we find 

No error. 


L. BAKER vy. HIGH POINT, THOMASVILLE AND DENTON 
RAILROAD COMPANY. 


(Filed 30 March, 1982.) 


Railroads D b—Held: motion of nonsuit on ground that plaintiff was 
guilty of contributory negligence should have been overruled. 


Where the evidence tends to show that the view of the defendant's 
tracks at a grade crossing in a city was obstructed oa the left, as the 
plaintiff approached the crossing, by a curve and embankment, and that 
the plaintiff upon approaching the crossing looked to the right where the 
view was unobstructed for about 200 feet and did not see the defendant's 
engine, and then looked to the left, and that when he again looked to 
the right the wheels of his automobile were upon the rails of the first 
track and that he saw the defendant’s train almost upon him approach- 
ing from the right on the second track, and that in attempting to speed 
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up and get across the crossing the plaintiff was struck and injured: 
Held, the plaintiff's act in giving more attention to the direction where 
the probability of danger was greatest and his attempt to get across the 
crossing in front of the train will not bar his recovery as a matter of 
law, and the defendant's motion as of nonsuit on the ground of contribu- 
tory negligence should have becn overruled, the question of contributory 
negligence being for the jury under the standard of reasonable prudence. 


Civin action, before Warlick, J., at October Term, 1931, of GuiLrorn. 

The evidence tended to show that the tracks of defendant cross at 
grade, West Green Street, within the corporate limits of the city of 
High Point. At said crossing Green Street runs approximately north 
and south, and the tracks of the defendant run approximately in a 
northeasterly and southwesterly direction. .An ordinance of the city of 
High Point imposed upon railroad companies operating within the city 
limits the duty of keeping all grade crossings “in a smooth, level, clean 
and perfectly safe condition at all times by paving same with wood, 
brick, concrete, or other suitable materials,” etc. 

On 27 April, 1929, at 6:30 o’clock in the morning the plaintiff was 
driving a Ford Sedan in a northerly direction on West Green Street 
aud approached the crossing. He said: “.As I approached the inter- 
section I looked up and down the track. I looked to my right first, 
because that was an open view that way, and if I had looked the other 
way I could not have seen anything on account of that curve there on 
the track. So I looked to the right first. I didn’t see any train or 
locomotive after I looked and couldn’t see nothing coming on the right. 
I threw my eyes to the left, and there was a fellow there turned around, 
and I was pretty nearly on the track, and I threw my eyes to the right 
again where the engine was. I didn’t see any train or locomotive after 
I looked, and couldn’t see nothing coming on the right. There was no 
signal given of the approach of this engine or locomotive, no whistle was 
blown, no bell was ringing. There was no watchman at the crossing. 

I was right on the first track before I saw the engine coming. 
The crossing was very rough, it had never been paved. . . . There 
was nothing but dirt there between the track and when a car goes over 
one railroad track there it will knock out a hole. . . . It was just 
in holes there where the cars and crossing had knocked it out. 
The track was sticking up above the ground. In some places it was the 
full height of the irons. . . . It was not paved with wood, brick, 
concrete or other suitable material. . . . I think I was already on 
the first track when I saw the locomotive which was on the second track. 
I don’t think I was going over six or eight miles an hour at the outside 
when I saw the locomotive. In an effort to get to a place of safety I 
just put on all the speed I could to get across. I didi’t get across 
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. . . because the crossing was so rough and I had slowed down so 
that I ecouldn’t get speed enough to get across before it got me. The 
locomotive struck my ear on the back door and tore it all to pieces. 

I was about 67 feet from the track when I threw my eyes to the 
right and could see no train coming, and then I threw my eyes to the 
left and kept looking to see if there was a train to my left, and when 
I got to where I could see that there was no train coming from the left, 
then I threw my eyes to the right again and the train was there. ; 
The train that struck me was just an engineand tender. . . . There 
is a high embankment on the left between the crossing and the overhead 
bridge. There is a deep cut between the bridge and the crossing. When 
a person is 67 feet from the first track approaching from the south, 
the way I was going, you can see 216 feet to the right by the corner 
of the warehouse down the track. Before you can see to your left you 
are nearly on the tracks. Your car is nearly on the track when you can 
see yourself clear under the bridge because it curves back in a V-shape 
there. That high bank comes down in a sharp dip from between the 
railroad and the street.” 

There was evidence tending to show that the plaintiff discovered the 
locomotive and tender approaching from his right at about the time he 
reached the first track, and that he attempted to speed up his car and 
eross ahead of the locomotive which was on the second track. 

The cause was heard in the municipal court of the city of High Point, 
and at the conclusion of plaintiff’s evidence, there was judgment of noun- 
suit upon the ground “that plaintiff was guilty of contributory negli- 
gence, as a matter of law, said contributory negligence being a proximate 
cause of his injury.” Thereupon the plaintiff appealed to the Superior 
Court and after hearing the exceptions the trial judge overruled the 
judgment of the municipal court of High Point and remanded the case 
for trial. | 

From judgment of the Superior Court the defendant appealed. 


Frazier & Frazier and H. L. Koontz for plaintiff. 
Lovelace & Kirkman for defendant. 


Broepen, J. There was evidence tending to establish the negligence 
of defendant. However, if the plaintiff approached the crossing in 
the day time, and within a distance of 67 feet therefrom, had an unob- 
structed vision of the track for over 200 feet, and uncertook to cross 
without looking and listening, he would not be entitled to recover. But 
the evidence tends to show that the crossing was obstructed by a curve 
and embankment to the left thereof as plaintiff approached. The testi- 
mony was: “Before you can see to your left you are nearly on the 
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track.” Hence it cannot be said that plaintiff is barred of recovery as a 
matter of law because he gave more attention to the direction where the 
probability of danger was greatest. His conduct under all the circum- 
stances ulust be tested by the standard of reasonable prudence. Upon 
this aspect of the case, the following declaration of the Court in Lee t. 
ft. f., 180 N. C., 413, 105 $. E., 15, is pertinent: “One who voluntarily 
goes on a railroad track, where the view is unobstructed, and fails to 
look aud listen, cannot recover damages for an injury, which would 
have been avoided 1f he had done so. The duty to look and listen may 
be qualified by obstructions and other circumstances, and when these 
appear the question of contributory negligence is ordinarily for the jury. 
He is not required to look continuously when he has been misled by the 
failure of the company to give notice of the approach of its train, or 
where his attention is rightly directed elsewhere, and he cannot be ex- 
pected to look in both directions at the same time.” 

There 1s evidence tending to show that after the plaintiff discovered 
the engine moving on the second track that he attempted, in disregard 
of his own safety, “to beat the engine to the crossing.” These matters, 
however, must be submitted to a jury for its determination upon all 
the facts and circumstances. 


Affirmed. 


MRS. NANCY GOODWIN, Wipow, and ROBERTA GOODWIN, MINor CHILD, 
DEPENDENTS OF D. D. GOODWIN, a DECEASED EMPLOYEE, v. JOHN H. 
BRIGHT, EMPLOYER, AND LUMBERMEN’S MUTUAL CASUALTY COM- 
PANY, INSURANCE CARRIER, 


(Filed 30 March, 1982.) 


Master and Servant F b-—-Evidence held sufficient to sustain finding that 
death resulted from accident arising out of employment. 


In order that the death of an employee may be compensable under the 
provisions of the Workmen’s Compensation Act it is necessary that it 
should have resulted from an accident Sustained not only in the course 
of the employment but also arising out of the employment or within the 
scope of the employee's duties under a reasonable consideration of the 
circumstances surrounding the death, and where the evidence tends to 
show that it was the duty of the deceased employee to arrive at the 
employer's planing mill in the early morning an hour before the other 
employees in order to fire the engine to run the machinery, and that the 
mill was at an isolated place where hoboes and others of like character 
frequently passed, and that the employee was killed and robbed by some 
unknown person, it is sufficient to support a finding by the Industrial 
Commission that the death resulted from an accident arising out of the 
employment and to sustain an award of compensation, and it will not be 
declared otherwise by the court as a matter of law. 
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AprreaL by the employer and his insurance carrier from Devin, J., at 
February Term, 1932, of Waxe. Affirmed. 

This is a proceeding begun and prosecuted before the North Carolina 
Industrial Commission for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act. 

The proceeding was first heard by Commissioner Wilson, on 3 June, 
1931, at Raleigh, N. C. At this hearing it was agreed by the parties 
to the proceeding that on 23 October, 1930, and for about two and one- 
half years prior to said date, D. D. Goodwin was employed by John EI. 
Bright as the fireman at his planing mill, which was located at or 
near New Hill, in Wake County, North Carolina; and that both the 
sald D. D. Goodwin, as employee, and the said John H. Bright, as em- 
ployer, were bound by the provisions of the North Carolina Workmen's 
Compensation .Act. The Lumbermen’s Mutual Casualty Company was 
the insurance carrier of the employer, and for that reason was lable 
under the provisions of said act for the payment of compensation due by 
the employer to his employees for injuries resulting from accidents 
which arose out of and in the course of their employment. 

It was further agreed by the parties to the proceeding that D. D. 
Goodwin, while engaged in the performance of his duties as an employee 
of John H. Bright, at his planing mill, between the hours of 5 and 7 
a.m., on 23 October, 1930, was shot and killed by an unknown person, 
who robbed him of the money which he had on his person, and stole 
his automobile, which he had parked near the planing mill. As required 
by the terms of his employment, the deceased had gone to the planing 
mull, alone, about one hour and a half before the other employees were 
required to be there to begin the day’s work, to get up steam in the 
boiler. At the time he was shot and killed, there was no other employee 
at the planing mill. 

The evidence at the hearing showed that at the time the deceased 
employee was shot and killed he was in the boiler room and was engaged 
in the act of pulling shavings and other combustible matter from the 
fire under the boiler, with a rake. His body was found by a fellow- 
employee, who went to the planing mill at about 7 o’elcek to begin his 
day’s work. The deceased was shot through the heart; his money had 
been taken from his pocket; and his automobile was gone. A few days 
thereafter, the automobile was found in South Carolina and returned 
to the widow of the deceased. 

There was no evidence tending to show that the person who shot and 
killed the deceased had stolen or attempted to steal any of the property 
of the employer at the planing mill. There was evidence that the de- 
ceased, whose home was about four miles from the planing mill, had 
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no personal enemies, and that he was a sober, peaceable and industrious 
man. It was his custom to leave his home at about 5 o’clock in the 
morning. before dayhght, and drive to the planing mill, in his auto- 
mobile. Ife was required by his employer to go to the planing mill 
about an hour and a half before the other employees to get up steam 
in the boiler. 

The planing mill at which the deceased was at work when he was 
shot and killed is located between the main line tracks of the Seaboard 
Air Line Railway Company, and a hard-surfaced highway, designated 
as U.S. Highway No. 1, and N. C. State Highway No. 50. It was well 
known to the employer that many tramps, hitch-hikers and hoboes 
passed by the planing mill, traveling over the railroad tracks and the 
highway, both during the day and during the night. No night watchman 
was emploved at the planing mull. 

The claimants in this proceeding are the dependents of the deceased 
emplovee. under the provisions of the North Carolina Workmen’s Com- 
pensation .\ct, and if the employer and his insurance carrier are lable 
for conipensation on account of the death of the deceased employee, they 
are entitled thereto. 

Conimussioner Wilson found that the death of the deceased emplovee 
was the result of an accident which arose out of and in the course of 
his employment. 

Upon the admissions made at the hearing and upon the facts found 
by him from the evidence, he awarded compensation to the dependents 
of the deceased employee. From his award, the employer and his insur- 
ance carricr appealed to the full Commission. Upon the hearing of this 
appeal. the findings of fact made by Commissioner Wilson were ap- 
proved, and his award afhrmed. The employer and his insurance carrier 
appealed to the Superior Court of Wake County. The award of the full 
Commission was affirmed on this appeal, and the employer and his 
insurance carrier appealed to the Supreme Court. 


T. Lacy Williams for the dependents, appellees, 
John W. ffinsdale for the employer and his insurance carrier, ap- 
pellants, 


Connor, J. .An emplovee who has suffered an injury resulting from an 
accident which arose out of and in the course of his employment, is 
entitled to compensation, to be paid by his employer, when both the 
emplovee and the employer are bound by the provisions of the North 
Carolina Workmen’s Compensation Act, N. C. Code of 1931, section 
S081(h), chapter 120, Public Laws of North Carolina, 1929. The injury 
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is not compensable, however, unless it resulted from an accident, which 
arose not only in the course, but also out of the employment. In Harden 
v. Furniture Company, 199 N. C., 738, 155 8. E., 728, it is said: “As 
defined in the North Carolina Workmen’s Compensation Act, the word 
‘death,’ as a basis for a right to compensation, means death resulting 
from an injury; and ‘injury’ and ‘personal injury’ mean injury by 
accident arising out of and in the course of the employment, and do 
not include disease in any form unless it results naturally and unavoid- 
ably from the accident. Section 2(f) (j). The mere fact that the injury 
is the result of the wilful or criminal assault of a third person does not 
prevent the injury from being accidental. Conrad v. Foundry Co., 
198 N. C., 723, 153 S. E., 266.” 

In the instant case it is admitted that as shown by all the evidence 
the death of the deceased employee resulted from an accident which 
arose in the course of his employment. The question is, whether there 
was evidence at the hearing before Commissioner Wilson to sustain his 
finding that the accident which resulted in the death of the employee 
arose out of his employment. In Harden v. Furniture Co., supra, it 
is said: “While the phrase ‘in the course of’ refers to time, place, and 
circumstances, the words ‘out of’ relate to the origin, or cause of the 
accident.” It is held in that case that if an employee has sustained 
an injury, the risk of which might have been contemplated by a reason- 
able person as incidental to the service when he entered the emplovment, 
the injury may be said to have arisen out of the employment; and it 
may be said to be incidental to the employment when it is either an 
ordinary risk directly connected with the employment, or an extra- 
ordinary risk which is only indirectly connected with the service owing 
to the special nature of the employment. 

This principle was applied by this Court in West v. Fertilizer Co., 
201 N. C., 556, in which the judgment of the Superior Court affirming 
an award made by the North Carolina Industrial Commission of com- 
pensation to the dependents of a deceased employee whose death was 
the result of injuries suffered while he was performing lis duties as a 
night watchman, and caused by an assault made on him ty an unknown 
person for the purpose of robbery, was affirmed. Here the deceased 
employee, as shown by all the evidence, was exposed by the terms of his 
employment to a hazard which might have been contemplated by a 
reasonable person as incidental to the service required of him by his 
employer. It cannot be held as a matter of law that there was no 
causal connection between the conditions under which he was required 
to work, and the accident which resulted in his fatal injury. 
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There was no error of law in the finding by the North Carolina In- 
dustrial Commission that the accident which resulted in the death of 
the employee arose not only in the course but also out of his employment, 
For this reason the judgment of the Superior Court affirming the award 
of the Commission is 


Affirmed. 


COMMISSIONER OF BANKS, Ex REL. THE CITIZENS BANK OF FARM- 
VILLE Et At., v. T. C. TURNAGE ET At, 


(Filed 30 March, 1982.) 


Assignment for Benefit of Creditors A a: Mortgages A a; H b—Deed in 
this case held deed of trust and not an assignment. 


A conveyance by a debtor of his property to secure his creditors will not 
be construed as an assignment for the benefit of the creditors if the 
grantor is solvent and the deed is to secure debts to be contracted in 
the future, and a deed of trust to secure not only preéxisting debts but 
also debts to be contracted for advancements to enable grantor to operate 
his business of merchandising and farming, the grantors remaining in 
possession, is not an assignment for the benefit of creditors within the 
meaning of C, 8., 1609, and it is not required that the trustee therein file 
an inventory of the property coming into his hands, C. 8., 1610, and a 
preliminary order restraining the foreclosure of the deed of trust on the 
ground that the inventory had not been filed is properly dissolved. 


AppeaL by plaintiffs from Frizzelle, J., at February Term, 1932, of 
Pitt. Affirmed. 

This is an action to enjoin the sale of property, real and personal, 
under the power of sale contained in a deed of trust, dated 30 January, 
1931, by which the defendants, T. C. Turnage, B. O. Turnage, and 
W. J. Turnage, as partners under the firm name of T. C. and W. J. 
Turnage Company, and as individuals, with the joinder of their wives, 
conveyed said property to the defendants, J. I. Morgan, R. W. Dudley 
and J. B. Dey, Jr., trustees, to secure the payment of certain debts 
recited therein, on the ground that said deed of trust is void, for the 
reason that it appears on its face that it is a deed of assignment for the 
benefit of creditors, and that defendants failed to file an inventory of the 
property conveyed by the said deed, as required by statute, and for other 
relief. 

The action was heard pursuant to the provisions of a temporary re- 
straining order issued therein. 

The court was of opinion that the deed referred to in the complaint, 
a copy of which its attached thereto as Exhibit “A,” is not a deed of 
assignment for the benefit of creditors, within the meaning of C. S., 
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1609, but is a deed of trust, in the nature of a mortgage, and that for 
this reason the defendants were not required to file an inventory of the 
property conveyed thereby. C. S., 1610. 

In accordance with this opinion, and the further opinion that the deed 
of trust is valid in all respects, the temporary restraining order was 
dissolved by the court, and the plaintiffs appealed to the Supreme Court. 


he. T. Martin for plaintiffs. 
Albion Dunn for defendants, 


Connor, J. It appears from the recitals in the deed of trust referred 
to in the complaint, a copy of which is attached thereto, marked Exhibit 
“A,” that said deed is not a voluntary deed of assignment for the benefit 
of creditors, within the meaning of C. 8., 1609. 

The purpose of the deed as appears upon its face, is to secure the 
payment not only of preéxisting debts, but also of debts to be contracted 
for advancements to enable the grantors to carry on their business as 
merchants and farmers during the year 19381. 

It is expressly recited in the deed that the grautors are not insolvent, 
but have property, both real and personal, more than sufficient in value 
under normal financial conditions for the payment of all their debts. 
Owing, however, to the economic and financial conditions prevailing in 
Pitt County and elsewhere at the date of the deed, it was deemed to 
the best interest of both the grantors and of their creditors, that the 
payment of all existing debts should be extended to 1 January, 1932, 
and that grantors should procure advancements in money and supplies 
to enable them to carry on their business during the year 1931. These 
advancements are secured by the deed. 

Upon default in the payment of the debts contracted for advance- 
ments, or upon default in the payment of the debts existing at the date 
of the deed, on or before 1 January, 1932, the trustees are empowered to 
sell the property, real and personal, conveyed by the deed, and out of 
the proceeds of said sale to pay, first, the debts contracted for advance- 
ments, and second, the debts existing at the date of the deed. In the 
meantime, the grantors remained in possession and control of all their 
property subject to the supervision of the creditors’ committee, provided 
for in the creditors’ agreement which appears in the record. Creditors 
whose claims amounted to more than 75 per cent of the sotal indebted- 
ness of the grantors were parties to this agreement. The plaintiffs who 
are and were at the date of the deed ereditors of the grantors are ex- 
pressly secured by the deed of trust. 

In Cowan v. Dale, 189 N. C., 684, 128 S. E., 155, it is said: “It has 
been held that where one who is insolvent makes a mortgage of practi- 
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cally all his property, to secure one or more preéxisting debts, the instru- 
ment will be considered an assignment, and the result will not be changed 
by the omission of a small part of his property; but to apply this doc- 
trine, it is necessary to show that the grantor was insolvent, that the 
secured debts were preéxistent, and that there were other creditors.” 

The opinion of the trial court that the deed of trust in the mstant 
case is not a deed of assignment for the benefit of creditors, is supported 
by the principle stated in the opinion of Adams, J., in the above cited 
ease. For this reason the failure of the trustees to file an inventory of 
the property which came into their hands under the deed, as required 
by C. S8., 1610, did not render the deed void. The Judgment dissolving 
the temporary restraining order is 

Affirmed. 


ge ere 


JESSE HARRIS y. G. C. KENNEDY. 
(Filed 380 March, 1932.) 
Compromise and Settlement A a—aAcceptance of check purporting to be 


in full settlement of disputed account discharges the debt. 


Where a statement is sent of a disputed account showing a balance due 
in a certain amount accompanied by a check therefor purporting to be in 
full settlement, the payee by accepting the check and receiving the money 
effects a settlement and is bound thereby in the absence of fraud, ete. 


AppreaL by plaintiff from Daniels, J., and a jury, at October Term, 
1931, of Orance. No error. 

On 11 October, 1930, the defendant, G. C. Kennedy, sent the plaintiff, 
Jesse Harris, a statement and a check for $33.30. The following is a 
copy of the statement and check: 


“Hillsboro, N. C., R. 2, 11 October, 1930. 
My. Jesse Harris, Rougemont, N. C. 


In account with G. C. Kennedy. 


Price of timber.............. Pee Oe ae Ree ee eee OTe $ 600.00 
PO CVC OS sesh ec den dots raiichdianestuieeseentiaetons Sees ness eenlnes phe taecite $ 100.00 
"DO: CHOKE ooo secdeccovsvecaussacdeeavaedveeeees sapeietaeee Albi Aeneas 100.00 
To 15,591 ft. 4x4 oak at $20.00 per M. on the yard 311.82 
Sawed 9,147 ft. at $6 per Moe 54.88 
Check to balance ............. ee ee ee er reer 33.30 


ee 


$ 600.00 
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CHECK, No. 928. 
Hillsboro, N. C., 11 October, 1930. 
The Bank of Orange. 
Pay tothe order Of sheste: Tar 718 6 ie. .e snes sseussssinncuvdialersneetracanereirebcts 433.30 


Thirty-three and 30/100 dollars. 
G. C, Kennedy. 
By Mrs. G. C, KL” 


The check was endorsed by plaintiff and cashed by plaintiff at the 
Pidehty Bank of Durham, N. C., on 18 October, 1930, and paid by the 
Bank of Orauge on 13 October, 1930. 

The court below charged the jury as follows: “The covrt charges you 
that if vou find from the evidence, and by the greater weight, that on 
9 October, 1930, the plaimtiff, through his counsel, demanded of the 
defendant a settlement of the account then existing between plaintiff 
and defendant, and that thereafter on 11 October, 1930, the defendant 
sent to the plaintiff a written statement of the account, showing a 
balance due by the defendant to the plaintiff of $33.30, and aecompany- 
ing said statement sent a check payable to the plaintiff for the said sum 
of $35.50, and that the plaintiff received said check and statement, and 
‘ashed stud check and reeeived the money thereon, knowing that said 
check was sent to him by the defendant in full payment and settlement 
of the aecount as shown on said written statement furnished by the de- 
fendant, then, the court charges vou that the acceptance of said cheek 
under such circumstances by said plaintiff would be in Jaw a full set- 
tlement and payment of the account then existing between them, and 
a coniplete defense to this action, it would then be your duty to answer 
the issue ‘Nothing’ ” Po the foregoing charge plaintiff excepted, as- 
signed error and appealed to the Supreme Court. 

The issue submitted to the jury and their answer thereco were as fol- 
lows: “dn what amount, if any, is the defendant indebted to the 
plaintiff? Answer: Nothing.” 


RO. Everett for plaint eff. 
Graham & Sawyer for defendant. 


Crarkson, J. We think the charge of the court below correct. There 
was a dispute between plaintiff and defendant. The letter from defend- 
ant to plaintiff set forth what he owed plaintiff and enclosed check for 
£33.30, and in the letter he stated “cheek to balance.” Plaintiff eashed 
the check. 
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Hardware Co. v. Farmers Federation, 195 N. C., 702, 1s a case on 
“all fours,’ at p. 704 the law is stated as follows: “In Ore Co. v. 
Powers, 180 N. C., 152, 41S. E., 6, the debtor sent a check to a creditor 
by letter which stated: ‘We enclose you check for $3,210.46, which 
balances account with your good self.’ This Court upon such fact de- 
clared the law to be: ‘Having accepted the check with a statement in the 
letter that it was for balance in full and cashed the check, the plaintiff 
is bound thereby in the absence of evidence of fraud or other conduct on 
the part of the defendants to relieve the plaintiff from the effcct of its 
acceptance of the check in full payment. Zhomas v. Gwyn, 131 N. C.,, 
460, 42 S. E., 904; Armstrong v. Lonon, 149 N. C., 434, 63 5. E., 1011; 
Aydlett v. Brown, 153 N. C., 384, 69 8, E., 243.” In the judgment of 
the court below we find 

No error. 


WILLIAM TURNER HINNANT y. ATLANTIC COAST LINE RAILROAD 
COMPANY and ENOCH KING. 


(Filed 6 April, 1982.) 


1. Highways B k-—-Where negligence of driver is sole proximate cause 
of injury to guest, the guest may not recover of third person. 
Although the negligence of the driver of an automobile will not ordi- 
narily be imputed to a guest therein when the guest has no control over 
the car or driver, the guest may not recover from a third person for 
injuries suffered in a collision when the negligence of the driver is the 
sole proximate cause of the accident. 


2. Negligence B e—Where only one inference can be drawn from facts 
admitted, question of proximate cause is for the court. 

Although the question of proximate cause is ordinarily for the determi- 
nation of the jury, where, upon the facts admitted, only one inference can 
be drawn it is for the court to declare whether a given act or series of 
acts is the proximate cause of the injury in suit. 


3. Negligence B c—~Where negligence of third person could not have been 
reasonably foreseen it insulates prior negligent act. 

Where the intervening act of a third person could not have been fore- 
seen by the defendant in the exercise of due care, such intervening act 
breaks the sequence of events and insulates the prior negligence of the 
defendant, and in this case held: the allegations of the complaint per- 
mitted of but the one inference that the acts of a third person could 
not have been reasonably foreseen by the defendant, and the defendant's 
demurrer to the complaint in an action for damages should have been 
sustained. 
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4. Railroads D b—Held: acts of driver were not foreseeable and rail- 
road's demurrer should have been sustained in action. by guest. 
Where, in an action against the driver of an automobile and a railroad 
company to recover damages received by the plaintiff in a collision at a 
grade crossing, the complaint alleges that the plaintiff was a guest in the 
automobile and that he had no control over the driver of the car, and 
that the accident was caused by the negligence of the railroad company 
in failing to give any warning of the approach of its train at an obstructed 
grade crossing, and the negligence of the driver of the car in failing to 
keep his car under control so that he could observe the law in regard to 
the speed Hmit at fifty feet of the crossing and the requirement that the 
driver should be able to stop the car before attempting to cross, C. S., 
2621 (46), under the conditions of the road at the time, and that the 
train came into view when the car was within 69 feet of the crossing 
but that the driver could not stop the car and that it hit the first or second 
box ear after the engine, causing injury to the plaintiff: Held, upon the 
allegation of the complaint the negligence of the driver of the car could 
not have been reasonably foreseen by the engineer of the train and such 
negligence on the part of the driver was an intervening, proximate cause 
of the accident insulating the negligence of the railroad company as a 
Matter of law, and the railroad company’s demurrer should have been 
sustained. 


Civin action, betore ffarris, J., at June Terfu, 1930, cf Nasu, 

The plamitiff alleged that on 81 May, 1980, at about mine o’clock in 
the morning he was a guest, riding in an automobile owned and con- 
trolled by the defendant, Enoch Kang, and at the time was not engaged 
in &@ joint enterprise with said driver; that the car was traveling west- 
wardly along the public highway and approaching a grade crossing of 
the defendant, Atlautie Coast Ling Railroad Company. The track of 
the railroad at the point where the injury oecurred runs northwardly 
and southwardly. It is alleged: “At this crossing the railroad track runs 
through a cut and the pubhe road has been graded down through the 
cut across the railroad track so that the view of the railroad employees 
operating ifs traius and of persons passiug along the pablic road ap- 
proaching said track from the cast, was obstrueted by a bank of carth 
uid shrubbery growing thereon, sufhcicnutly high to inake said erossing 
a blind crossing. The publhe road passes over the erest cf a hill about 
300 feet cast of said railroad track and from the crest of said hill 
the road is an inclined plane to said railroad track, the h-ll being about 
221. teet higher than the track. . . . As the automobile approached 
the crest of the Inll a large sign indicating that a railroad crossing was 
ahead, appeared on the north side of said road, which sign was erected 
between the crest of the hill and the railroad track high enough to be 
plainly visible. . . . As defendant, King, drove his automobile 
over the crest of the hill the crossing sign was even more plainly visible 
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between the automobile and the railroad track; and the track itself, as 
well as telegraph poles alongside of it, and the crossing sign on the other 
side, were plainly visible to the driver of the automobile. Plaintiff knew 
defendant, King, was a good and experienced driver and had no reason 
whatever to suppose that the said King did not see the crossing sign and 
the railroad track in front of him, or that said King would not take the 
precaution made necessary thereby. The automobile proceeded at the 
rate of 25 or 30 miles per hour over the crest of the hill towards the 
track and down the grade. There was nothing to indicate by sight or 
sound that a train was approaching the crossing on the railroad track 
until the automobile was 69 feet from the eastern rail of the track, 
when a ninety-one ear freight: train with a heavy locomotive belonging 
to the defendant railroad, going north, burst into view at the crossing, 
appearing suddenly to plaintiff and defendant King from behind the 
embankment to their left, without having blown any whistle or rung any 
bell, or given any other sign or warning of its approach, and going 
at high speed. The weather was wet, the public road was slick, 

and the grade was steep, and defendant King was driving his automo- 
bile in a deep rut of wet clay, some 25 or 80 miles per hour, so that, 
although defendant King apphed his brakes, he was unable to turn out 
of the rut or bring his automobile to a stop before the ear collided 
with the first or second freight car behind the locomotive, in the defend- 
ant ratlroad’s train. The defendant King, before the moment of the im- 
pact and for the purpose of saving himself from a position of peril, 
produced by the joint negligence of hunself and the railroad company, 
released his brakes and jumped out of the automobile on the left-hand 
side thereof; and as soon as this plaintiff saw that defendant King had 
released his foot brake and had abandoned all effort to avoid the collision 
by jumping out of the car, then this plaintiff endeavored to leave the 
car on the right side thereof, but found the door locked and the lock 
out of order so that it could not be opened from the inside, and then 
endeavored to leave the car on the left side, and was leaying same when 
one of his pant legs caught on the emergency brake lever of the auto- 
mobile, and his foot was caught between the said lever and door frame, 
at the instant he jumped from the car, so that plaintiff was pitehed out 
head foremost on the ground with his foot caught up in the car just 
at the moment the front of the automobile hit the train, causing the 
automobile to swing around against the plaintiff and throw plaintiff 
under the train in such a way that plaintiff’s left foot was crushed by 
the wheels of the train, and also his leg between the ankle and knee, 
and his head bruised externally and internally, and back and shoulder 
wrenched,” ete. Plaintiff further alleged that his serious and permanent 
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injuries were due to the joint negligence of the railroad company in 
failing to give a signal at an obstructed crossing. He further alleged 
that the defendant King “did not keep careful lookout and negligently 
failed to observe the crossing signs and the presence of the railroad 
track at the foot of the hill, and continued driving his zar down grade 
toward the track at such rate of speed that under the condition of the 
road at the time he was unable by applying his brakes to stop his car 
or turn it aside out of danger in the space of 69 feet; that due to his 
carelessness and negligence in failing to keep a proper lookout he was 
traveling at such a rate of speed that he was unable to bring the speed 
of his car down to 15 miles per hour when approaching within 50 feet 
of said grade crossing, notwithstanding that his view was obstructed 
Within the meaning of C. S., 2621(46) and was unable to bring his 
automobile to a stop within 50 feet but not closer than 10 feet from 
said railroad track as required by law, said crossing be.ng sign-posted, 
both of which violations of law were the necessary result of his prior 
negligence In not exereising the care required of an ordinarily prudent 
man in keeping a lookout along the road; that if plaintiff was not in- 
jured by the negligence of both defendants, they being joint fort-feasors, 
as alleged, then the plaintiff was injured by the negligence of either 
Atlantic Coast Line Railroad Company or Enoch King, and in that 
event plaintiff is in doubt as to the party defendant from whom he is 
entitled to redress.” 

The defendants filed demurrers to the complaint. The defendant, 
Enoch King, demurred to the complaint on the ground of misjoinder of 
parties defendant and causes of action, and that said causes of action 
against the defendant, King, and the Railroad Company were incon- 
sistent and repugnant to each other. The defendant Railroad Company 
demurred upon the ground that the complaint did not state facts sufh- 
cient to constitute a cause of action against said defendant for that the 
allegations of the complaint establish that the plaintiff was injured 
solely and proximately by the negligence of the driver, Enoch King, and 
upon the further ground of misjoinder of parties and causes of action. 

At the hearing the trial judge overruled both demurrers and both de- 
fendants appealed to the Supreme Court. 


Battle d& Winslow for plaintiff. 

T. 7, Thorne for defendant, Enoch King. 

Thomas W. Davis and Spruill & Spruill for Atlantic Coast Line 
Railroad Company. 


Brocpenx, J. What are the tests established by law in determining 
when the neghgence of the driver of an automobile “is the sole, proxi- 
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mate cause” of an injury to a passenger therein resulting from the 
collision between the automobile and a train at a grade crossing? 

This Court has held with unbroken uniformity that the negligence 
of the driver of an automobile is not ordinarily imputed to a passenger 
who neither owns the car nor has any control of the car or driver, and 
who is not engaged in a joint enterprise with the driver at the time of 
his injury. Nevertheless, if the negligence of the driver is the “sole, 
proximate cause” of the injury, the passenger is not entitled to recover. 
BOMCOO Bde dy. 192 Ns Cy 21, 1988. Ee 180; 

It is not deemed essential to elaborate the definition of proximate 
‘ause or to discuss the intricate learning developed by courts and text- 
writers in dealing with that elusive term. Courts generally are com- 
mitted to the proposition that if the facts are admitted and so clear 
that “there can be no two opinions among men of fair minds,” or that 
“only oue inference may be drawn from them,’ it is the duty of the 
court to declare whether a given act or series of acts is the proximate 
cause of the injury. Otherwise the question must be submitted to a jury. 
Harton v. Telephone Co., 141 N. C., 455, 54 8S. E., 299; Taylor v. 
Stewart, 172 N. C., 208, 90 8. E., 184; Lineberry v. Rh. &., 187 N.C, 
786, 123 S. E,, 1. 

In the present case the facts are set out in the complaint and the 
demurrers admit them to be true. [ence the question to be determined 
is whether such facts produce the conclusion that the acts of the driver 
coustituted “the sole proximate cause of the injury.” 

The usual tests heretofore recognized by this Court may be classified 
as follows: (1) The negligence of the driver must be such as to bar 
his recovery 1f he should sue for any injury sustained by him. Pridgen 
v. Produce Co., 199 N. C., 560, 155 S. E., 247. In that case, Connor, J., 
writes: “If the conduct of the driver of the automobile was not such 
negligence as would bar his recovery, it is manifest that such conduct 
was not negligence insulating the negligence of the defendant, and there- 
fore relieving defendant of liability to the plaintiff in this action, be- 
cause its negligence was not the proximate cause of her injuries.” 

(2) The neghgence of the driver must be palpable and gross. ffer- 
man vt. R. R., 197 N. C., 718, 150 S. E., 361. In that case, Stacy, C. J., 
says: “Even if the engineer or fireman did fail to ring the bell or sound 
the whistle, of which there is only negative testimony with positive 
evidence to the contrary, still the defendant had a right to operate the 
train over its track, and the negligence of the driver of the automobile 
is so palpable and gross, as shown by plaintiff’s own witnesses, as to 
render his negligence the sole proximate cause of the injury.” 
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(3) If the act of the driver is a new, independent, efficient and 
wrongful cause, intervening between the original wrongful act and the 
injury, then such act of such driver is deemed to be the proximate cause 
of the injury, upon the theory that the primary or original negligence 
was thereby insulated. Craver v. Cotton Mills, 196 N. C., 330, 145 
S. E., 570. In that case, Adams, J., declares the law to be: “While 
there may be more than one proximate cause, that which is new and 
entirely independent breaks the sequence of events and insulates the 
original or primary negligence. This principle would apply if it should 
be granted that the defendant was negligent with respect to the light 
in the tower.” To the same effect is the opinion of Clarkson, J., in 
Lineberry v. Rk. f., 187 N. C., 786, 123 S. E., 1: “It is well settled 
that where the facts are all admitted, and only one inference may be 
drawn from them, the court will declare whether the act was the prox- 
imate cause of the injury or not. In the instant case the facts are all 
admitted, and the independent cause intervening—Qualls’ pushing Line- 
berry under the train—was the sole proximate cause of tue injury.” 

(4) The new, independent, efficient intervening cause must begin to 
operate subsequent to the original act of negligence and continue to 
operate until the instant of injury. Ballinger v. Thomas, 195 N.C, 
517, 142 S. E., 761. 

Foreseeability is the test of whether the intervening acr is such a new, 
independent and efficient cause as to insulate the original negligent act. 
That is to say, if the original wrongdoer could reasonably foresee the 
intervening act and resultant injury, then the sequence of events is not 
broken by a new and independent cause, and in such event the original 
wrongdoer remains liable. This idea was expressed by Hoke, J., in 
Hfarton v. Telephone Co., 141 N. C., 455, as follows: “It will be seen 
that the test laid down by all of these writers, by which to determine 
whether the intervening act of an intelligent agent which has become the 
efficient cause of an injury, shall be considered a new and independent 
cause, breaking the sequence of events put in motion by the original 
negligence of the defendant, is whether the intervenirg act and the 
resultant injury is one that the author of the primary negligence could 
have reasonably foreseen and expected. If the intervening act was of 
that character, then the sequence of events put in motion by the primary 
wrong is not broken, and this may still be held the proximate cause 
of the injury. Numerous and well considered decisions Ly courts of the 
highest authority show that this is a correct statement of the doctrine.” 

The complaint paints the following picture: The driver of an auto- 
mobile along a public road intersected by a railroad track, arrives at 
the crest of a hill 300 feet from the track. The hill is 2214 feet higher 
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than the track. His vision to the left is obstructed by shrubbery growing 
upon the right of way. There is a crossing sign plainly visible, and 
telegraph poles along the tracks give warning of the presence of a rail- 
road. The road is wet and slippery. Notwithstanding, the driver does 
not slacken his speed or oe to bring his car under control, but 
drives ahead at the rate of 25 or 30 miles an hour. A heavy freight 
train, more than a half mile long, drawn by a large locomotive traveling 
at high speed. is approaching the crossing, but gives no signal. When 
the driver of the automobile reaches a point 69 feet from the track the 
freight train “burst into view at the crossing.” The law says to all 
drivers that, when they approach within 50 feet of an obstructed grade 
crossing, they must slow down to 15 miles an hour, but the voice of the 
law was unheeded. He attempted to stop the car, but he was operating 
it. under the circumstances, in such a manner that he could not control 
it, and thereupon he leaped from the car, leaving his passenger to his 
fate. The ear plunges ahead and strikes tie train at the first or second 
freight car behind the engine. 

The allegations of the complaint, if supported by evidence, establish 
u cause of action against the defendant, King, and, therefore, the ques- 
tion is: Was his negligence a new, independent and efficient cause break- 
ing the sequence of events produced by the failure of a railroad to give 
a signal, and insulating or isolating such negligence, thereby becoming 
the “sole proxnnate cause” of the injury? Applying the tests recognized 
by law, could the engineer of the train in failing to give the signal 
reasonably foresee that the driver of the autoniobtle, hearing a sowal or 
seeing the train on the crossing 69 feet away, w ould not have control 
of ne car or operate it in violation of law at such a speed that it could 
not be stopped within 69 feet? The Court is of the opinion that the law 
did not impose upon the engineer the duty of foreseeing such neghgent 
acts of the driver of the automobile. Foreseeability is not omniscience. 
“The law does not require omnisclence.” Gant v. Gant, 197 N. C., 164 
148 8. E., 34. 

Henee the demurrer of the Railroad Company should have been sus- 
tained. The judgment overruling the demurrer of defendant, King, is 
sustained. 

Ifaving disposed of the appeal as indicated, it is deemed unnecessary 
to discuss other exceptions appearing in the record. 

Appeal by railroad reversed. 

Appeal by King affirmed. 
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IN THE MATTER OF APPEAL OF W. P. ROSE BUILDERS SUP?LY COMPANY; 
A. T. GRIFFIN MANUFACTURING COMPANY; GEORGE S. DEWEY, 
TRADING AS DEWEY BROTHERS; BROWN PAVING COMPANY, AND 
JAMES E. BRYAN. 

(Filed 6 April, 19382.) 


1. Municipal Corporations H a — Rules for construction of municipal 
ordinances. 

In construing an ordinance the language used will be interpreted in 
the light of surrounding circumstances and the words 2amployed will be 
given their ordinary meaning and significance, and in this case involving 
the interpretation of a clause in a zoning ordinance exempting from its 
operation buildings started within ninety days under permits previously 
granted, the word “started” is held to mean ‘‘commenced” or “begun.” 


2. Municipal Corporations H b—Whether property in this case came 
within exemption in zoning ordinance held question for jury. 

Where a municipal zoning ordinance divides a city inzo zones and pre- 
scribes uniform regulations as to buildings in the respective zones, but 
provides that it shall not affect buildings for which permits had been 
issued prior to its enactment if work under such pernits was started 
within ninety days after the operative date of the ordinance: Held, 
where a permit for a filling station is granted prior to the enactment of 
the ordinance and the owner, in good faith, before the expiration of the 
ninety days, places filling station equipment and supplies on the premises 
with the intention of operating the station in conformity with the an- 
thority previously given: Held, whether the filling station had been started 
as contemplated in the exemptive clause of the ordinance is a question 
for the jury, and it may not be decided as a matter of :aw, and the fact 
that the city board of adjustment was clothed with certain discretionary 
powers does not affect the owner’s rights under the ordinance. 


38. Same—Exemptions in zoning ordinances should be construed in favor 
of property owners. 
Zoning ordinances are in derogation of the right of private property, 
and where exemptions appear in favor of the property owner, they should 
be liberally construed in favor of such owner. 


Civin action, before Cranmer, J., at August Mixed Term, 1931, of 
WAYNE. 

The plaintiffs are the owners of a brick building on the corner of 
George and Walnut streets in the city of Goldsboro, which was con- 
structed during the latter part of 1928 and the early part of 1929 as 
a Union Bus Station and cafeteria. This building became vacant in 
December, 1929. On 2 December, 1929, the owners of the building ap- 
peared before the board of aldermen of the city of Goldsboro and asked 
for a permit “to install two gas pumps in the present Union Bus Sta- 
tion.” The minutes of the board show the following with respect to such 
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request: “After some discussion, upon motion of .\lderman Waters, duly 
seconded, this location was exempted from the restricted district, and 
permit was granted, such installation to be in conformity with ord1- 
nuances governing filling stations.” On 21 July, 19380, the board of alder- 
men of the city of Goldsboro duly adopted a zoning ordinance, which 
becaine effective on 15 August, 1930. This ordinance divided the city 
into five zones, and the property of plaintiffs was included in zone 1. 
In this zone no building was to be constructed or used “for any indus- 
trial or manufacturing purposes except retail stores, tailor shops,” ete. 
It was further provided that “no building or land in zone 1 shall be used 
for any trade or industry that 1s noxious or offensive by reason of 
emission of odor, dust, smoke, gas fumes, vibration or noise.” 

Section 14 of the zoning ordinance in part provides: “It is not in- 
tended by this ordinance to repeal, abrogate, annul or in any way to 
impair or interfere with any existing provisions of law or ordinance, 
or any rules, regulations or permits previously adopted or issued or 
which shall be adopted or issued pursuant to law relating to the use or 
construction of building or premises.” Section 17 of said zoning ordi- 
nance provides: “Nothing herein contained shall require any change 
in the plans, construction, size or designated use of any building, struc- 
ture or part thereof for which a building permit has been granted by the 
building inspector before this ordinance becomes effective and the con- 
struction of which from such plans shall have been started within 90 
days after this ordinance becomes effective,” ete. 

The building inspector of the city of Goldsboro refused to grant to 
the plaintiffs a permit for the installation of gasoline pumps and other 
filling station equipment in said building. The city brought a suit to 
restrain the owners from completing the gasoline filling station, and 
from the judgment rendered both parties appealed to the Supreme 
Court. This cause is reported in 200 N. C., 405, 157 S. E., 58. There- 
after the matter was heard by the board of adjustment, which rendered 
its decision in June, 1931. Said board found the following facts: “(a) 
That prior to the adoption of the zoning ordinance of the city of Golds- 
boro the owners of said property applied to the board of aldermen of 
the city of Goldsboro for permission to install two gasoline tanks on 
the premises, and the board of aldermen of the city of Goldsboro voted 
favorably on this application; (b) that after the adoption of the zoning 
ordinance a city official advised the owners of said property that if the 
property owners should act upon this authority of the board within 
ninety days from the effective date of the zoning law that they would 
not have to apply for a building permit; (¢c) that the only attempt of 
the owners of the property to act under whatever authority was granted 
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by the board of aldermen, within 90 days from the effective date of the 
zoning law, was to place in the building on the premises goods to be 
sold out of a filling station and grease dispenser; (d) that a filling 
station cannot be operated in ‘Zone 1 Business’ of the city of Goldsboro 
unless 1t comes within the exceptions set forth in said ordinance, which 
do not apply to the premises in question.” 

Thereupon the board of adjustment voted three to two approving the 
refusal of the building inspector to grant a permit. The plaintiffs by 
certiorari, appealed from the order of the board of adjustment to the 
Superior Court. Many affidavits were filed, and after hearing the 
pleadings and affidavits, the trial judge, after considering the entire case, 
was “of the opinion that the decision of the board of adjustment is in 
all respects proper, and that each of the grounds of error sect out in the 
petition for writ of certiorar: should be disallowed and overruled.” 

from the foregoing judgment plaintiffs appealed. 


Kenneth C. Royall and Andrew C. McIntosh for plaintiffs. 
D.C. Humphrey, J. F. Thomson and Dickinson & Freeman for city 
of Goldsboro. 


Browpen, J. The plaintiffs assert: 

1. That the zoning ordinance is unconstitutional. 

2, That the property owned by them is exempted fro:n the operation 
of the ordinance. 

The last utterance of this Court upon zoning ordinances is contained 
in lizabeth City v. Aydlett, 201 N. C., 602. In this case the philosophy 
of zoning ordinances is expounded and apphed. <All the usual grounds 
of assault upon the zoning theory were discussed with abundant citation 
of supporting authority. Moreover, the opinion draws a clear line of 
demarcation between the principles of law applicable to the zoning 
ordinance of Goldsboro and those governing cases similar to Clinton v. 
Qi Co, 1938 N. C., 482, 137 8. E., 183; MacRae v. Fayetteville, 198 
N. (., 51, 150 8. E., 628, and others of lke import. It is deemed 
unnecessary to decide the constitutionality of the entire zoning ordi- 
nance upon the particular facts presented by this record, if, as a 
matter of fact, the property of plaintiffs is exempt from the operation 
of the ordinance by the terms thereof. Hence, the inquiry arises: .\re 
the restrictions of the zoning ordinance applicable to the property 
of plaintiffs upon the facts disclosed ? 

On 2 December, 1929, before the zoning ordinanee became effective, 
the board of aldermen of the city of Goldsboro excepted the property of 
plaintiffs from the restricted district and granted a permit to install 
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“two gas pumps in the present Union Bus Station.” The zoning ordi- 
nance became effective on 15 August, 1930, and the plaintiffs had 90 
days from said date, under section 17 of the ordinance, to act upon the 
permit theretofore granted by the city. On 11 November, three days 
before the expiration of the time limit, plaintiffs placed upon the 
premises “a grease dispenser and goods to be sold out of a filling station.” 
It will be observed that section 17 of the ordinance uses the expression: 
“And the construction of which from such plans shall have been started 
within 90 days after this ordinance becomes effective.” The plaintiffs 
contend that the placing of a grease dispenser and certain merchandise 
upon the premises constituted “construction . . . started.” In other 
words, if plaintiffs had a permit to use the property for a certain pur- 
pose and placed upon the premises, in good faith, goods and equipment 
essential to such purpose, does such act bring them within the exemption 
of section 17 in the sense that the construction has started, or to compress 
the question In a smaller compass, when does construction start / 

Manifestly, it serves no useful purpose to pick words to pieces and 
put them under a microscope in order to develop or disclose oceult and 
peculiar meaning. The law is disposed to interpret language in the hght 
of surrounding circumstances and to give to words their ordinary mean- 
ing and significance. The word “started” used in section 17, interpreted 
in its setting, is doubtless synonymous with commence or begin. In 
Words & Phrases, First Series, Vol. 2, 1t 1s said: “The commencement”’ 
of a building within the mechanic’s lien law, is the doing of some act 
upon the ground on which the building is to be erected, and in pur- 
suance of a design to erect, the result of which act would make kuown 
to a person viewing the premises, from observation alone, that the erec- 
tion of a building on that land had been commenced. Work done in 
breaking the ground for a cellar is a commencement of a building, be- 
cause it must have changed the appearance of the ground so as to show 
the purpose of the work, 

Courts are divided upon the question as to whether the placing of 
material upon a building site is a commencement of the building. The 
Texas Court in Terry ct al. v, Texas Co,, 228 Southwestern, 1019, held 
that the placing of timbers for the erection of a derrick and machinery, 
including boiler, on the ground where an oil well was to be drilled, 
complied with the provisions requiring a person “to commence to drill,” 
a well within a certain period. The [owa Court in Graw v. Manning, 
7 N. W., 150, discussed the meaning of the word “started.” The statute 
in question provided in substance that if a debtor “started to leave the 
state” his property exemption was restricted to wearing apparel. The 
Court in discussing the meaning of the word “started,” said that it “does 
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2. Same—Evidence held insufficient to support finding that employer 
hired as many as five employees in the business. 

Where, in a proceeding under the Workmen’s Compensation Act to re- 
cover compensation for the death of a deceased employee, the evidence 
fails to show an election by the employer and employees to be bound 
by the act, and upon appeal to the Superior Court from an award by the 
Industrial Comimission, the court finds from the evidence that the employer 
owned a planing mill and a wood or wagon shop, on adjvining land, one 
vperated by steam and the other by electricity, but that they were oper- 
ated as separate and distinct businesses, each with a distinct patronage, 
anc without connection with each other, that the deceased employee was 
employed in the planing mill only, and that there were less than five 
employees regularly in service in the planing mill: Held, the evidence 
is insufficient to support the jurisdictional finding of the Industrial Com- 
mission that the employer had as many as five employees in the same 
business, and there is no error in the judgment of the Superior Court 
dismissing the proceeding on the ground that the Industrial Commission 
was Without jurisdiction. 

3. Master and Servant F i—Jurisdictional findings of fact by Industrial 
Commission are reviewable by Superior Court on appeal. 

Where the Industrial Commission has jurisdiction of a proceeding for 
compensation under the Workmen's Compensation Act, its findings of 
fact supported by any suftlicient evidence, with respect to whether an 
injured employee is entitled to compensation and, if so, the amount, are 
conclusive upon the parties and upon the Superior Court on appeal, but 
the findings of fact of the Industrial Commission upon which its juris- 
diction is based are not conclusive on the Superior Court, and upon appeal 
to it the court has the power to approve, modify or set aside such findings 
in accordance with the findings of the court from all the evidence ap- 
pearing in the record. N.C. Code, SOS1 (pp). 


Appear by the dependent of the deceased employee from //arris, d., 
at August Term, 1931, of Franxury. Afhrmed. 

This is a proceeding begun and prosecuted before the North Carolina 
Industrial Commission for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act, 

The proceeding was first heard by Commissioner Dorsett, on 24 Janu- 
ary, 1930, at Louisburg, N. C. 

At this hearing it was agreed by the parties to the proceeding that 
at the date of his death, to wit: 31 December, 1929, W. H. .\ycock was 
an employee of George H. Cooper, at his planing mill in the town of 
Louisburg, N. C.; that the death of said employee was the result of 
an accident which arose out of and in the course of his employment; and 
that the claimant is the dependent of the deceased employee, as defined 
in the North Carolina Workmen’s Compensation <Act. 

The employer, George H. Cooper, contended at said hearing that he 
was not bound by the provisions of the North Carolina Workmen’s Com- 
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pensation Act, for the reason that he did not have in 1is employment, 
at the date of the death of his deceased employee, es many as five 
employees at his planing mill, and that he had not vo-.untarily elected 
to be bound by the provisions of said act. Upon these contentions, the 
said employer denied that the North Carolina Industrial Commission 
had jurisdiction of the proceeding, and contended that the same should 
be dismissed. 

Commissioner Dorsett heard the evidence and on the facts found by 
him held that the Commission had jurisdiction of the proceeding, for the 
reason that the employer had in his employment in the business in 
which the deceased employee was employed at the date of his death, as 
many as five employees. He awarded compensation to the dependent of 
the deceased employee, and directed that the employer pay the same to 
her. The employer appealed to the full Commission. Upon the hearing 
of this appeal, the findings of fact and conclusions of law made by Com- 
missioner Dorsett were approved, and his award affirmed. The employer 
appealed from the award of the full Commission to the Superior Court 
of Wake County. Upon the hearing of this appeal, the court found from 
the evidence certified to it by the Commission, and appearing in the 
record, that at the date of the death of his employee, W. H. Aycock, the 
employer, George H. Cooper, did not have in his employment, in the 
business in which his deceased employee was employed, as many as 
five persons, and on this finding of fact held that the North Carolina 
Industrial Commission did not have jurisdiction of this proceeding. 

From judgment dismissing the proceeding, the dependent of the de- 
ceased employee appealed to the Supreme Court. 


O. B. Moss and Edward F. Griffin for appellant. 
Yarborough & Yarborough and Biggs & Broughton for appellee. 


Connor, J. The North Carolina Workmen’s Compensetion Act, by its 
express provisions, does not apply to casual employees, farm laborers, 
or Federal Government employees in North Carolina; nor does it apply 
“to any person, firm or private corporation that has regularly in service 
less than five employees in the same business within this State, unless 
such employees and their employer voluntarily elect, in the manner here- 
inafter specified, to be bound by the act.” N. C. Code of 1931, section 
8081(u), (b). Section 14, chapter 120, Public Laws of North Carolina, 
1929. In the absence of an election by both employer and employee to 
be bound by its provisions, the act applies only to emplcyers, who have 
in their service, in the same business within this State, as many as five 
employees. In the instant case, there was no evidence tending to show 
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that the employer and his deceased employee had elected to be bound 
by the provisions of the act. The North Carolina Industrial Commis- 
sion, therefore, had no jurisdiction of this proceeding for compensation 
to be paid by the employer to the dependent of his deceased employee, 
under the provisions of the act, unless the employer had regularly in 
his employment, at the date of the death of his employee, and in the 
business in which said employee was employed, as many as five em- 
ployees. 

The North Carolina Industrial Commission found from the evidence 
at the hearing before Commissioner Dorsett, as a jurisdictional fact, 
that at said time, the emplover had as many as five employees in the 
same business as that in which the deceased employee was emploved. 
On this finding, the Commission held that it had jurisdiction of the 
proceeding, and on the facts admitted, awarded compensation to the 
dependent of the deceased employee. At the hearing of the employer’s 
appeal from the award of the full Commission, the Superior Court of 
Franklin County, found from the evidence that the employer did not 
at any time from the date at which the North Carolina Workmen’s 
Compensation Act became effective to the date of the accidental injury 
which resulted in the death of the employee, have regularly in his 
employment at the planing mill, at which the deceased employee was 
employed, as many as five employees, but that he did have in his 
employment at the planing mill as many as four employees; that the 
employer had in his employment during said time at the wood or 
wagon shop owned and operated by him two and at times three em- 
plovees; that the deceased employee was not employed to work and did 
not work at any time in the wood or wagon shop, but worked only at the 
planing null. The planing mill at which the deceased employee was 
employed is located in a shed which adjoins the building in which the 
wood or wagon shop owned and operated by George H. Cooper, is 
located. The planing mill and the wood or wagon shop are both owned 
and operated by George H. Cooper, but are operated as separate and 
distinct businesses. The planing mill is operated by steam, while the 
wood or wagon shop is operated by electricity. Each business has a 
separate and distinct patronage. Neither is operated in any respect in 
connection with the other. 

It is provided in the North Carolina Workmen’s Compensation Act 
that the award with respect to compensation under the provisions of 
said act, by a member of the North Carolina Industrial Commission, if 
not reviewed in due time by the full Commission, or the award of the 
full Commission, upon such review, shall be conclusive and binding as 
to all questions of fact. Either party to a dispute which has become the 
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subject-matter of a proceeding before the North Carolina Industrial 
Commission, for compensation under the provisions of the North Caro- 
lina Workmen’s Compensation Act, may appeal from the award of said 
Cominission in said proceeding, to the Superior Court of the county in 
which the accident resulting in injury to the employee happened, or in 
which the employer resides or has his principal office, for errors of law 
under the same terms and conditions as govern appeals in ordinary civil 
actions. N. C. Code of 1931, section 8081 (pp); section 60, chapter 
120, Public Laws of North Carolina 1929. The courts of this State, 
since the enactment of the North Carolina Workmen’s Compensation 
Act, have uniformly applied this statutory provision with respect to 
questions of fact involved in a proceeding of which the North Carolina 
Industrial Commission had jurisdiction, and have held that in such 
proceedings, where there was evidence of sufficient prcbative force to 
support the findings of fact made by the Commission, notwithstanding 
there was evidence to the contrary, such findings of fact are conclusive 
and binding, not only on the parties to the proceeding, but also, where 
either party has appealed from the award of the Commission to the 
Superior Court, on said court. In such case, the Superior Court has 
power to review the award of the Commission only as to errors in 
matters of law appearing in the proceeding. Cabe v. Parker-Graham- 
Sexton, Ine., ante, 176, Dependents of Pool, deceased, v. Sigmon, ante, 
172, Williams v. Thompson, 200 N. C., 463, Moore v. State, 200 N. C., 
300, Southern v. Cotton Mills, 200 N. C., 165, Rice v. Panel Company, 
199 N. C., 154. 

In the instant case, we are of opinion that there was no evidence 
sufficient to support the findings of fact made by Commissioner Dorsett, 
and approved by the full Commission, upon which the Commission con- 
cluded that it had jurisdiction of this proceeding. To the contrary, all 
the evidence shows that George H. Cooper, the employer, did not have 
in his employment in the business in which his deceased employee was 
employed, at the time of his death, as many as five employees. For this 
reason, there was no error in the judgment of the Superior Court, 
dismissing the proceeding. 

If, however, it be conceded that there was evidence tencing to support 
the findings of fact on which the Commission concluded that it had 
jurisdiction of the proceeding, and also that there was evidence to the 
contrary, tending to support the findings of fact by the Superior Court 
on which the said court held that the Commission did not have juris- 
diction of the proceeding, the question presented for decision by this 
appeal is, whether the findings of fact made by the Commission were 
conclusive and binding on the Superior Court, and therefore not subject 
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to review on the appeal to said court. This question, we think, mani- 
festlvy, ust be answered in the negative. The question has not hereto- 
fore been presented to this Court, and we, therefore, have no decision 
which may be cited as an authority, but both a proper construction of 
the language of the statute, and well-settled principles of law lead us 
to the conclusion that where the jurisdiction of the North Carolina 
Industrial Commission to hear and consider a claim for compensation 
under the provisions of the North Carolina Workmen’s Compensation 
Act, is challenged by an employer, on the ground that he is not subject 
to the provisions of the act, the findings of fact made by the Commission, 
on which its jurisdiction is dependent, are not conclusive on the Superior 
Court, and that said court has both the power and the duty, on the 
appeal of cither party to the proceeding, to consider all the evidence 
in the record, and find therefrom the jurisdictional facts, without regard 
to the finding of such facts by the Commission. A contrary holding 
might present a serious question as to the validity of the statutory pro- 
vision with respect to the effect of the findings of fact made by the 
Commission. 

The law is well settled that where the North Carolina Industrial 
Cominission has jurisdiction of a proceeding for compensation under the 
pr ovisions of the North Carolina Workmen’s Compensation .Act, its find- 
ings of fact with respect to whether or not an injured employee is en- 
titled to compensation, and, if so, in what amount, are conclusive and 
binding not only on the parties to the proceeding, but also where either 
party has appealed from the award of the Commission to the Superior 
Court, on said court. Where, however, the jurisdiction of the Conmuissiou 
is challenged by the employer on the ground that he is not bound by the 
provisions of the North Carolina Workmen’s Compensation Act, the 
findings of fact made by the Commission on which its jurisdiction 1s 
dependent, are not conclusive on the Superior Court. On an appeal to 
said court, the findings of fact made by the Cominission may be ap- 
proved, modified or set aside, in accordance with the findings of the 
eourt from all the evidence, appearing in the record. In the instant ease, 
on its findings of fact, which are supported by the evidence, the Su- 
perior Court held that the Commission had no jurisdiction of the pro- 
ceeding and therefore ordered and adjudged that the proceedings be 
dismissed. The judgment dismissing the proceeding is 

Affirmed. 
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CLINTON COTTON MILLS, INCORPORATED, ¥. ROBERT GOLDBERG anpb 
FRANK GOLDBERG, PARTNERS, TRADING AS AMERICAN METAL AND 
WASTE COMPANY. 

(Filed 6 April, 1982.) 

1. Sales D d—aAfter refusal of shipment by purchaser the seller is not 
required to make further tender of performance. 

Where the purchaser wrongfully refuses to receive shipment of goods 
uuder a written contract the seller is not bound to tender further perform- 
ance if he is able, ready and willing to make delivery, and where the 
evidence is conflicting as to whether the refusal was wrongful, an issue 
of fact is raised for the determination of the jury. 

2. Sales G c——Where purchaser wrongfully refuses to accept goods seller 
may resell on open mnarket to mitigate damages. 

Where the purchaser wrongfully refuses to accept a shipment of goods 
under a written contract, the seller, as agent for the purchaser, may, 
in good faith resell the goods on the open market at a fair sale and 
apply the proceeds to the payment of the contract price in diminution 
of his loss, and recover of the purchaser the difference between the con- 
tract price and the amount obtained from the sale on the open market 
when the latter is less than the former. 

3. Same—Burden is on purchaser to prove that seller failed to use due 
diligence in resale of goods when relied on by him. 

Where the purchaser of goods under a contract wrongfully refuses to 
aceept them, and the seller resells the goods on the open market to 
diminish the damages, and the purchaser alleges that the seller failed 
to use due diligence to obtain a fair price for the goods in the resale: 
Held, the burden is on the purchaser to prove the seller's failure to use 
due diligence when relied on by him. 


Civi_ action, before Harding, J., at March Term, 1931, of Gaston. 

On 20 November, 1928, the plaintiff and the defendants entered into 
a written contract providing in substance that the plaintiff would sell 
and that the defendants would buy the entire production of cotton waste 
of plaintiff “over the year 1929 from 1 January, 1929, through 38 
December, 1929.” The quality of waste consisted of three grades speci- 
fied in the contract as ‘‘motes, card-fly and white-dust-house.” The 
shipments were to be made “monthly as accumulated with bill of lading 
attached.” According to the terms of the contract, the plaintiff shipped 
to the defendants certain waste on 6 February, 1929, 2 April, 1929, 3 
May, 1929, 31 May, 1929, 1 June, 1929, and 12 June, 1929. No objec- 
tion was made by the defendants as to the quality or packing of the 
waste until the shipment of 12 June, 1929. On 21 June, 1929, the 
defendants notified the plaintiff as follows: “Regret to advise you ship- 
ment motes 12 June much lower in quality than before. We cannot use 
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at invoice price. Please wire disposition or indicate your idea of price 
adjustment.” Here the controversy between the parties began. On 25 
June, the plaintiff advised the defendants that the shipment of 12 June, 
was identically of the same quality as prior shipments, and on 27 June, 
the plaintiff further advised the defendants that it would not expect 
them to accept “the same kind of material over the balance of this year 
as per our contract with you.” On 28 June, the defendant notified the 
plaintiff that by reason of the low quality of waste they would not accept 
the same and that the material was still in the car on siding and de- 
murrage accruing daily. On 29 June, the plaintiff notified the defend- 
ants that the material furnished was in accordance with the contract 
and that it would expect the defendants to continue accepting shipments 
over the balance of the year. In the meantime the defendants requested 
the plaintiff to investigate the quality of material shipped, which the 
plaintiff refused, taking the position that all shipments were strictly 
in accordance with the contract. Thereafter, on 8 July, 1929, the de- 
fendants notified the plaintiff: “We will have to refuse any further 
shipments vou make us unless you show a willingness to do what 1s 
right regarding the shipment of fly and motes in question.” Thereafter, 
on 12 September, the plaintiff notified the defendants they had omitted 
and refused to give shipping instructions for further material and that 
as a result thereof that the plaintiff would sell “at the end of each month 
our products in the open market at the highest possible price, charging 
all loss to you.” 

The plaintiff contended aud offered evidence tending to show that 
the output of the mill at contract price after breach by the defendants, 
would have amounted to $7,082.56, and that it had received therefor 
by sale in the open market $4,040.11, and that, therefore, it suffered 
damage in the sum of $5,042.45. 

The defendants alleged and offered evidence tending to show that the 
plaintiff had breached the contract by undertaking to deliver inferior 
quality and by negligently packing and mixing the material, which 
resulted in a loss of $2,500, and they ask for recovery of said amount 
from the plaintiff. 

The jury found that the defendants breached the contract and assessed 
damages in the sum of $3,042.45 with interest from 31 December, 1929. 
The fourth issue relating to the defendants’ counterclaim was not 
answered. 

From judgment upon the verdict in favor of plaintiff, the defendants 
appealed. 


H.C. Jones, Brock Barkley and E. B. Benning for plaintiff. 
Clyde R. Hoey and S. J. Durham for defendants. 
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Broepen, J. Evidence was offered by the plaintiff in support of its 
claim and tending to show full compliance with the contract on its part 
and breach of contract on the part of defendants. Likewise the defend- 
ants offered evidence tending to show a breach by the plaintiff, thus 
relieving the defendants from the duty of accepting che shipments. 
Therefore, 1n the last analysis the cause was reduced to an issue of fact. 

The principles of law involved are plain and well settled. If a buyer 
of goods, without legal cause, refuses to accept the goods before the time 
for performance has expired, such refusal dispenses with the necessity 
for tender, 1f the seller is otherwise able, ready and willing to comply 
with the terms of the contract. Wilson v. Cotton Mills, 140 N. C., 52, 
52 N. E., 250; Ward v. Albertson, 165 N. C., 218, 81 S. E., 168; Bryant 
v. Lumber Co., 192 N. C., 607, 185 S. E., 581; Wade v. Lutterloh, 
196 N. C., 116, 144 8. E., 694. The opinion of the Court in the Wade 
case, supra, quotes with approval the following pertinent proposition of 
law: ‘Renunciation by one party excuses the other from any further 
offer to perform, so that the failure of such other party to perform or 
to tender performance does not give to the party who was originally in 
default the right to treat the contract as discharged because of such 
nonperformance ; and such failure does not show that the party who was 
originally not in default and who has omitted to perfovm further, or 
to tender performance, has consented to treat such contract as discharged 
so as to prevent him from enforcing it thereafter, at least by an action 
for damages or some similar appropriate remedy.” 

If the defendants, without legal cause, refused to accept further ship- 
ments, the plaintiff had the right to resell the material specified in the 
contract as agent of defendants and to recover from them the difference 
between the contract price and that obtained on the resale, if the resale 
was made within a reasonable time, fairly conducted, with full notice, 
and consummated in the exercise of utmost good faith. Lamborn v. 
Hollingsworth, 195 N. C., 350, 142 S. E., 19. The p-aintiff offered 
evidence tending to show performance of this duty. However, the de- 
fendants contended that if plaintiff had exercised reasonable care and 
diligence in selling in the open market, the price obtained would have 
been equal to or in excess of that specified in the contract and conse- 
quently plaintiff would have suffered no damage. In this connection, 
the trial judge instructed the jury that the burden was on the defend- 
ants to show that the market value was more than the cortract price. 

The defendants assert that the court, by such instruction, imposed 
upon them a burden of proof not contemplated or permitted by law. 
Manifestly, it was the duty of the plaintiff to exercise reasonable dili- 
gence to diminish and minimize the loss resulting from the breach of 
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contract by undertaking to dispose of the waste for the best price obtain- 
able, under all the circumstances. Hassard-Shoit v, Hardison, 114 
Ni O., 482, 19'S, Be (28s ails yy Wchae, 18h NN. Oy. (0G 122 8. B, 
762; Construction Co. v. Wright, 189 N. C., 456, 127 S. E., 580. 

The pertinent principle of law was thus stated in the Jills case, 
supra: “It would seem to be more in accord with fairness to require 
the defaulting seller—the party charged with responsibility for breach 
of the contract—to prove that similar goods could have been readily 
procured in the market than to require the vendee to show that lke 
goods could not be obtained in the market.” That is to say, 1f the party 
in default asserts that the other party has failed to exercise reasonable 
diligence in diminishing and minimizing the loss, the burden is upon 
such defaulting party to establish his contention by proper evidence. 
Viewed in this hght, the instruction complained of cannot be held for 
error. 

No error. 


COMMISSIONER OF BANKS, oN RELATION OF THE FARMERS BANK AND 
TRUST COMPANY or FOREST CITY, v. FLORENCE MILIS, INcor- 
PORATED. 

(Filed 6 April, 1982.) 


1. Banks and Banking H e—Exclusion of testimony in this case with 
respect to consideration for pledging of assets of bank held error. 


Where in an action by the receiver of a bank to recover assets of the 
bank pledged with a depositor to secure the deposit, the receiver contends 
that the pledge was without consideration and void, and the depositor 
contends that the security was given in consideration of future or in- 
creased deposits, and the receipt therefor is ambiguous: Held, the exclu- 
sion of testimony of the active president of the bank as to a conversation 
with the active vice-president of the depositor tending to establish that the 
security was given in consideration of future or increased deposits is 
error, there being no testimony by other witnesses supplying the excluded 
testimony. 


2. Trial E c—Charge in this case held insufficient to meet requirements 
of C. S., 564, and a new trial is awarded. 

Where the trial court in his charge to the jury explains the law ap- 
plicable and gives the contention of the parties, but fails to instruct the 
jury as to the application of the law to the substantial features of the 
case, the charge is insufficient to meet the requirements of C. S., 564, and 
a new trial will be awarded. 


3. Banks and Banking H e—Commissioner of banks must sue in his 
individual name, 
An action by the Commissioner of Banks to recover assets of the in- 
solvent bank must be brought in his individual name, but his failure to 
do so may be cured by amendment. 
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APPEAL by defendant from Sink, J., at August Term, 1931, of Rutu- 
ERFORD, New trial. 

The plaintiff brought suit to recover certain collateral securities 
alleged to be the assets of the Farmers Bank and Trust Company of 
Forest City, which is now in the hands of the plaintiff as liquidating 
agent. The securities consist of two notes and approximately five hun- 
dred shares of stock in certain manufacturing companies. The plaintiff 
alleges in substance that while the bank was insolvent the officers of 
the bank fraudulently and without a valuable consideration deposited 
these securities with the defendant for the purpose of obtaining the de- 
fendant’s patronage and deposits. Upon the pleadings the court formu- 
Jated the issues which were answered as follows: 

1. Was the Farmers Bank and Trust Company of Forest City, N. C., 
insolyent on 14 January, 1930, as alleged in the complaint? Answer: 
Yes. 

2. Did the defendant on 14 January, 1930, obtain the securities de- 
scribed in the complaint without a valuable consideration, as alleged 
in the complaint? Answer: Yes. 

3. Did the defendant on 14 January, 1930, unlawfully and fraudu- 
lently obtain the securities as described in the complaint from the Farm- 
ers Bank and Trust Company of Forest City, N. C., as alleged in the 
complaint? Answer: Yes. 

Judgment was rendered for the plaintiff and the defendant appealed 
upon assigned error. 


D, Z. Newton and B, T, Jones, Jr., for plaintiff. 
Quinn, Hamrick & Harris for defendant. 


Apvams, J. In reference to the second issue his Honor stated the 
plaintiff’s chief contention to be that the securities in question had been 
turned over to the defendant, not to secure future deposits, but to secure 
such as were in the bank at the time of the transfer, that the alleged 
agreement between the parties was not supported by a valuable consider- 
ation, and that the issue should be answered in the affirmative. He 
stated one of the defendant’s contentions to be that a part of the 
consideration was a promise by the defendant to give the bank the benefit 
of future and additional deposits. Then follows this instruction: “If 
you shall find that to be a fact, the court instructs you that it would 
be your duty to answer the second issue No, because that would be 
a valuable consideration.” 

Throughout the trial the defendant insisted that the defendant’s 
promise of increased deposits was really the controlling factor in the 
agreement and, indeed, the principal consideration. ‘To establish its 
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contention the defendant introduced as a witness the active president of 
the bank and offered to show by him that he had a conversation with 
the active vice-president, and that the collateral was to be. turned over 
to the defendant for the purpose of securing whatever deposits the 
defendant might make in the future as well as the deposit then in the 
bank. This evidence was excluded. 

If the instruction given the jury on this point was correct, the 
evidence was improperly excluded. The appellee says that the receipt is 
the best evidence of the purpose for which the collateral was delivered; 
but the clause “any and all deposits made” is susceptible of more than 
one interpretation and is therefore subject to explanation. We find 
nothing in the testimony of the other witnesses which supphes the 
excluded evidence. 

We are of opinion that the instruction on the third issue is not 
sufficiently definite. Fraud was thus defined: “As regards fraud, it is 
not essential that false assertions be made in express words, but fraud 
may be accomplished by encouraging and taking advantage of a de- 
lusion known to exist in the minds of others. In other words, fraud may 
be defined as any trick or artifice, whether perpetrated by means of false 
statements, concealment of material facts, or deceptive conduct, which 
is intended to and does create in the mind of another an erroneous 
impression concerning the subject-matter of a transaction, whereby the 
latter is induced to take action or forbear from action with reference 
to his property or a legal right of his which results to his disadvantage 
and which he would not have consented to had the impression in lis 
mind been correct and in accordance with the real facts.” 

After setting out the contentions as to the facts the charge proceeds: 
“From all this testimony and under the definition of fraud as giyen to 
you by the court, the plaintiff says this transaction was fraudulently 
entered into, that is, that it was entered into for the purpose of depriving 
the other ereditors and stockholders in the Farmers Bank and Trust 
Company of their lawful rights and for the purpose of giving unlawful 
preference to the defendant corporation. <All of this the defendant de- 
nies, and contends and insists that there was no such intention on their 
part and that they actually did not do anything unlawful, but on the 
contrary that they were in the ordinary course of business trying to 
protect the interests of the corporation and the stockholders of the 
Florence Mills, Incorporated, and that all their transactions were bona 
fide and sincere, and not for the purpose of defrauding anybody, on the 
part of anybody, and that from all the evidence you should fail to find 
as the plaintiff contends by the greater weight of the evidence and you 
should answer it, No.” 
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not mean the actual setting out on a journey, but means the commence- 
ment of the enterprise or undertaking; and one who had placed his 
wagon close to the house ready to be loaded with goods and a part 
of the goods were placed in boxes out of the house and the appearance 
in the house indicated a state of preparation for moving will be deemed 
to lave ‘started’ to remove from the state.” 

So, in the present case, if the plaintiffs, in good faith, and in pur- 
suauce of a permit granted from the city of Goldsboro, had placed filling 
station equipment and supphes upon the premises with the intention 
of operating such station in full conformity with the authority pre- 
viously granted, then it cannot be said, as a matter of law, that the con- 
struction had not started before the expiration of the time hmit. 

Zoning ordinances are in derogation of the right of private property, 
and where exemptions appear in favor of the property owner, they 
should be liberally construed in favor of such owner. Furthermore, 
it is to be noted that filling stations eo nomine are not expressly ex- 
eluded from zone 1. 

While the board of adjustment is clothed with certain power and 
discretion in determining questions affecting the administration of 
zoning ordinances, nevertheless in the case at bar, the controversy 
involves the inquiry as to whether under the facts and circumstances the 
zoning ordinance precludes the plaintiffs from installing the gas pumps 
in accordance with the permit from the city. 

The plaintiffs contend that prior to the effective date of the ordinance 
they had started or begun the installation of the gas pumps in good 
faith. The city denies such contention. | 

Thus, an issue of fact 1s produced for the determination of a jury. 

Reversed. 


MRS. TEMPIE AYCOCK, Wipow ANpD DEPENDENT oF W. H. AYCOCK, a 
DECEASED EMPLOYEE, Vv. GEORGE H. COOPER. 


(Filed 6 April, 1982.) 


1. Master and Servant F a—Workmen’s Compensation Act does not apply 
to business hiring less than five reguiar employees, 


The North Carolina Workmen's Compensation Act provides that it shall 
not apply to employers and employees where there are less than five em- 
ployees regularly employed in the business within this State unless the 
employer and employees shall elect to be bound by the act. N. C. Code of 
1931, 8081(u). 
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The instruction is subject to the criticism set forth in Watson v. 
Tanning Co., 190 N. C., 840, Williams v. Coach Co., and other cases. 
The requirements of C. S., 564 are not met by a general statement of 
legal principles which bear upon the issues remotely but not with abso- 
lute directness. The trial court inadvertently disregarded an application 
of the law to the substantial features of the case, the instructions on 
the third issue consisting of a definition of fraud and the contentions 
of the parties. 

It is suggested that the trial of the cause may be simplified by refer- 
ence to the principles stated on both sides of the question in 51 A. L. R., 
296. 

We have recently held that the Commissioner of Banks must sue in 
his individual name and that the failure to do so may be cured by 
amendment. 

New trial. 


STATE v. J. D. FLEMING. 
(Filed 6 April, 1932.) 


1. Homicide G b—Killing with deadly weapon raises presumptions of 
malice and that killing was unlawful. 

Where upon the trial for a homicide the solicitor does not ask for a 
conviction of murder in the first degree but of murder in the second 
degree or manslaughter, and the defendant admits he killed the deceased 
with a pistol but contends that the deceased was attacking him with 
a knife, and that the killing was in self-defense, the ‘xilling with the 
deadly weapon raises the presumptions of malice and tha: the killing was 
unlawful, both of which presumptions the defendant must rebut by his 
evidence, and where he rebuts the presumption of malice only, the 
presumption that the killing was unlawful remains, making the crime 
manslaughter. 


2. Criminal Law L e—Exclusion of testimony will not be held for re- 
versible error where other evidence of same import is admitted. 


Where, in a prosecution for homicide, the prisoner pleads self-defense, 
the exclusion of evidence, over his objection, tending to show the deceased 
had a grudge against him is not reversible error when other evidence 
to the same effect is admitted at the trial without objection. 


3. Criminal Law I g—Instruction in this case held te conform to C, S., 
564, and was sufliciently full. 

Where, in a prosecution for homicide, the court stat2s the essential 
evidence in the case in a plain and concise manner, and explains the law 
arising thereon, the instruction meets the requirements o2 C. S., 564, and 
will not be held for error, there being no request by the defendant for 
special instructions. 
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4. Criminal Law L e—Court may fix maximum and minimum sentence 
within statutory allowance in his discretion which is not reviewable. 


The question of the imposition of a sentence on the prisoner convicted 
of manslaughter within the maximum and minimum allowed by statute, 
C. 8., 4201, is within the discretion of the trial court and is not reviewable 
on appeal. 


APPEAL by the defendant from Oglesby, J., at October Term, 1931, 
of Surry, No error. 

The defendant in this action was convicted of manslaughter. 

It was adjudged by the court that he be confined in the State’s prison 
for a term of not less than fifteen or more than twenty years. 

The defendant appealed from the judgment to the Supreme Court, 
assigning errors at the trial. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Folger & Folger for defendant. 


Conxor, J. At the trial of this action, the defendant admitted that he 
killed the deceased with a deadly weapon, to wit, a pistol. He contended, 
however, that at the time he fired his pistol at the deceased, the deceased 
was assaulting him with a deadly weapon, to wit, a knife. He relied up- 
on his plea of self-defense, and contended that for that reason he was not 
guilty of murder or of manslaughter, as charged in the indictment. There 
was evidence which strongly supported the contentions of the defendant, 
and to show that the homicide was excusable because committed by the 
defendant in self-defense; there was evidence to the contrary, which 
tended to contradict the testimony of the defendant, who testified as a 
witness in his own behalf, and to show that the homicide was at least 
manslaughter, if not murder in the second degree. The solicitor for the 
State announced at the trial that he did not contend that the homicide 
was murder in the first degree, but did contend that it was murder in 
the second degree or manslaughter. The evidence, both for the State and 
for the defendant, was submitted to the jury under a charge which 
appears in the statement of case on appeal certified to this Court. 

Defendant’s assignments of error based on his exceptions to the rulings 
of the trial judge with respect to the evidence cannot be sustained. The 
error, if any, in sustaining the objection of the State to the testimony 
of the defendant that the deceased had a “grudge” against him, was not 
prejudicial to the defendant, for the reason that abundant evidence to 
that effect was subsequently offered by the defendant, and admitted by 
the judge without objection by the State. There was no error in the 
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refusal of the judge to sustain the objection of defendant to the intro- 
duction of the shirt worn by the deceased at the time he was shot and 
killed by the defendant, as evidence tending to show the location on the 
person of the deceased of the fatal wound. The shirt was clearly 
competent as evidence for that purpose. 

Assignments of error based upon defendant’s exceptions to the charge 
of the court to the jury, duly noted in the record, and discussed in the 
brief filed in his behalf in this Court, cannot be sustained. The court 
properly instructed the jury as to the law with respect to the burden 
assumed by the defendant when he admitted that he killed the deceased 
with a deadly weapon, and relied upon his plea of self-defense for a 
verdict of not guilty. In S. v. Fowler, 151 N. C., 731, 66 S. E., 567, 
the defendant was convicted of manslaughter, notwithstanding there was 
evidence at the trial tending to sustain his plea of not guilty, because 
the homicide was committed in self-defense. In that case it is said: 
“An unlawful killing is manslaughter, and when there is the added 
element of malice it is murder in the second degree. When the defendant 
takes up the laboring oar, he must rebut both presumptions—the pre- 
sumption that the killing was unlawful and the presumption that it was 
done with malice. If he stops when he has rebutted the presumption 
of malice, the presumption that the killing was unlawful still stands, 
and unless rebutted, the defendant is guilty of manslaughter. This is a 
fair deduction from the cases in this State.” This statement of the 
law is quoted with approval in S, v. Miller, 185 N. C., 679, 116 S. E., 
416. The principle is well settled in the law of this State. 

The contention of the defendant that the judge in his charge to the 
jury failed to comply with the mandatory provisions of C. S., 564, can- 
not be sustained. The charge as set out in full in the statement of the 
case on appeal is in full compliance with the statute. The essential evi- 
dence offered at the trial is stated in a plain and correct manner, together 
with an explanation of the law arising thereon. This 1s all that is re- 
quired by the statute. There were no requests by the defendant for 
special instructions, and no occasion for such requests, as the law in- 
volved in the case is simple and easily applied. 

We find no error in the trial of the action. The judzment must be 
affirmed. The judgment prescribing a minimum and a maximum term 
for the imprisonment of the defendant as punishment for the crime of 
which he was convicted by the jury, is within the discreticn of the judge. 
C.S., 4201. We cannot review the judgment in that respect. S. xv. Jones, 
181 N. C., 548, 106 S. E., 827; 8. v. Woodlief, 172 N. C., 885, 90 
S. E., 137, 


No error. 


Or 
= 
Or 
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JULIUS HAYES y. JUNE J, LANCASTER. 
(Filed 6 April, 1932.) 


Execution K d—Plaintiff suggesting fraud in defendant's affidavit of 
insolvency must sufficiently allege and prove fraud. 


Where execution against the person of a defendant is made in accord- 
auce with the judgment against him, C. 8., 678, after execution against 
his property is returned unsatisfied, and the defendant files a petition 
for his discharge as an insolvent under C. S., 1687 et seg., and the plain- 
tiff answers the petition for discharge and alleges that the defendant had 
concealed his property and fraudulently made the affidavit that he was 
without means: Held, the plaintiff must allege the fraud with sufficient 
fullness and certainty to indicate the charge the defendant must answer, 
and such allegations must be supported by sufficient evidence, and where 
the plaintiff has failed to do so a judgment dismissing the proceeding will 
be affirmed. 


APPEAL by plaintiff from Harwood, Special Judge, at October Term, 
1931, of Dcruam. Affirmed. 


R.O. Everett, V. S. Bryant and John W. Hester for plaintrff. 
Yarborough & Yarborough for defendant. 


Apams, J. The plaintiff recovered a judgment against the defendant 
for $1,400 and had it docketed in the Superior Court. The judgment 
authorized an execution against the person of the defendant after the 
return of an execution against his property wholly or partly unsatisfied. 
C. S., 673. The officer found no property upon which to levy the 
execution and served the subsequent process against the person by arrest- 
ing the defendant and accepting bail for his appearance in the Superior 
Court on the day fixed for the return of the execution. The defendant, 
giving due notice, filed a petition for his discharge as an insolvent under 
C. S., 1637 e¢ seg., and annexed thereto a statement of his property. 
The plaintiff filed an answer to the petition for discharge, and alleged 
that the defendant had concealed his property and had fraudulently 
made affidavit that he was without means. The plaintiff “‘suggested and 
alleged fraud on the part of the defendant in his statement.” The cause 
was transferred to the civil issue docket and the trial judge held that the 
controversy was reduced to an issue relative to the defendant’s fraudu- 
lent concealment of his property, and that the evidence was not sufficient 
to justify a finding of fraud. The proceeding was dismissed and the 
plaintiff appealed. 

When the judgment debtor files his petition for discharge as an in- 
solvent every creditor upon whom notice is served “may suggest fraud 
upon the hearing of the petition, and the issues made up respecting the 
fraud shall stand for trial as in other cases.” C. S., 1641. The “sug- 
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gestion of fraud” imports the setting forth of particular allegations 
by which to establish the fraudulent transaction. Edwards v. Sorrell, 
150 N. C., 712, Fraud must be alleged with sufficient fullness and cer- 
tainty to indicate the charges the opposing party must answer and the 
charges must be supported by competent evidence. Vash «. Hospital Co., 
180 N. C., 59; Waddell v. Aycoch, 195 N. C., 268. Something more 
than a suspicion of artifice and deception is necessary. We are of 
opinion that the allegations and the proof do not meet the requirements 
of the law. 

Affirmed. 


HATTIE SIMPSON ET aL, v. THOMAS G. JONES Et AL. 
(Filed 6 April, 1982.) 
Mortgages A a—Instruction as to whether papers constituted in effect 


a mortgage or deed held insufficient in this case. 


Where there is evidence that a deed to lands and a contract to reconvey 
were executed at the same time, the question being as to whether the deed 
was in effect a mortgage to secure borrowed money, a directed instruction 
upon the issue in the grantee’s favor is erroneous which is based upon 
the admissions of the parties but leaves out reference to the evidence 
tending to show that the effect of the transaction was a mortgage for 
the loan, and, also, as to the legal effect of the papers under the evidence 
introduced. 


Appra by the plaintiffs from Harwood, Special Judge, at October, 
Term, 1931, of Casweti. New trial. 


Glidewell & Gwyn for plaintiffs. 
M. C. Winstead for defendants. 


Apams, J. The plaintiffs executed and delivered to the defendants a 
deed purporting to convey a tract of land containing forty acres and 
alleged that the deed was intended as a mortgage to secure the sum of 
$1,000 loaned them by the defendants. This conveyance was dated 16 
April, 1929. Another paper purporting to have been executed on 25 
April, 1929, was signed by the plaintiffs and the defendants, in which 
the plaintiffs contracted to convey to the defendants the land above de- 
scribed for the sum of $1,000, and the defendants agreed that upon 
receiving this sum at a designated time they would reconvey the property 
to the plaintiffs, There was evidence tending to show that the deed and 
the contract were executed and delivered at the same time. On the 
issue relating to the contract between the parties the trial court in- 
structed the jury as follows: “If you find from the evidence that Hattie 
Simpson went to the defendants and asked a loan and further find from 
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the evidence that the defendants, after looking over it, said they would 
buy the farm and then in consequence of such negotiations between them 
they had the papers executed, the deed executed, and the contract to 
reconvey executed, if you should find the facts so to be from the evidence, 
you would answer the first issue, No.” The issue was answered in the 
negative. 

We think the plaintiffs’ exception to the foregoing instruction should 
be sustained. The instruction amounts practically to a directed verdict. 
About all the elements contained in it as a basis for an answer to the 
issue were admitted by the parties and ecrtain parts of the evidence 
bearing upon the intention of the parties were inadvertently omitted 
from the charge. Nor is there a satisfactory instruction as to the legal 
effect of the papers. For these reasons the plaintiffs are entitled to a 
new trial, 

New trial. 


STATE v. BENNIE GRIFFIN. 
(Filed 6 April, 1932.) 


Criminal Law L e—No appeal will lie from order of trial court refusing 
motion for new trial for newly discovered evidence. 


A motion for a new trial for newly discovered evidence, made at the 
next succeeding term of criminal court after affirmance of the former 
conviction by the Supreme Court, is addressed to the discretion of the 
trial court, and his order refusing to grant the motion is not reviewable, 
and an appeal therefrom will be dismissed. 


Apprat by defendant from Daniels, J., at December Term, 1931, of 
OrancEe. Dismissed. 

The defendant in this action was tried at June Term, 1931, of the 
Superior Court of Orange County, on an indictment of murder. He was 
convicted of murder in the first degree, and appealed from the judgment 
on such conviction to the Supreme Court, assigning errors at the trial. 
The appeal was heard by the Supreme Court at its Fall Term, 1931. 
The assignments of error were not sustained. The judgment was 
affirmed. S. v. Griffin, 201 N. C., 541. 

At the December Term, 1931, of the Superior Court of Orange County, 
which was the first term of said court held after the affirmance by the 
Supreme Court of the judgment at June Term, 1931, the defendant 
moved for a new trial in said court for newly discovered evidence. 

The motion was heard (S. v. Casey, 201 N. C., 620) and denied. From 
the order denying his motion, the defendant appealed to the Supreme 
Court. 
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Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
M. Hugh Thompson and C. J. Gates for defendant. 


Connor, J. The order denying the motion of the defendant for a new 
trial on the ground of newly discovered evidence, heard in the Superior 
Court of Orange County at the term next succeeding the affrmance by 
this Court of the judgment of said Court at the trial term, 1s not subject 
to reylew on appeal to this Court. This appeal is, therefore, dismissed. 
S.v. Cox, ante, 378. The order was made by the judge of the Superior 
Court in the exercise of his judicial discretion. S. v. Casey, 201 N. C., 
620. It involves no matter of law or legal inference. It is conclusive. 
Goodman v. Goodman, 201 N. C., 808, 8. v. Branner, 149 N. C., 559. 

Dismissed. 


STATE vy. T. H. SHIPMAN, J. S. SILVERSTEEN, J. H. PICKELSIMER, 
C. R. MceNEELY, A. M. WHITE, 8. R. OWEN, W. L. TALLEY anp 
RALPH FISHER. 

(Filed 6 April, 19382.) 


1. Criminal Law I j—Upon motion of nonsuit all the evidence is to be 
considered in the light most favorabic to the State. 


Upon a motion as of nonsuit in a criminal action only the evidence 
favorable to the State will be considered, and it will be taken in the 
light most favorable to the State, and the State is entitled to the benefit 
of every reasonable intendment thereon and every reascnable inference 
therefrom. C. S., 4648. 


. Criminal Law G c—Defendant in criminal action may offer character 
evidence without being a witness in his own behalf, 


The right of a defendant in a criminal action to offer evidence of his 
good character does not depend upon his being a witness for himself, 


LW) 


8. Criminal Law I f—Consolidation of actions in this case held not 
error. 


It is within the sound discretion of the trial court to unite in one 
action indictments against the officials of a bank and members of the 
board of county commissioners and its attorney on charges of misapplica- 
tion of county funds and conspiracy to defraud the county by using 
county funds to aid the bank, the bank being insolvent. 


4. Jury B b—Order that jury be drawn from body of another county held 
in court’s discretion. 
The granting of the solicitor’s motion that the jury be drawn from 
the body of another county held within court’s discretion. C. S., 473 as 
amended by chapter 3808, Public Laws of 19381. 
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5. Criminal Law G i—Expert may testify from examination of books as 
to solvency of bank on date in question. 

Where the books of the bank are properly identified and introduced in 
evidence it is competent for an expert accountant, employed by the re- 
ceiver, to testify from his examination of the books of the bank as to the 
solvency of the bank on the date in question and as to the amount of the 
county's deposit at the time, when relevant to the inquiry. 


6. Criminal Law A c—Definition of ‘‘wilfully and corruptly” in instruc- 
tions in this case held without error. 

In a charge upon the trial of county officials for the misapplication of 
county funds under the provisions of C. S., 4270, the definition that 
‘wilfully and corruptly” meant with “bad faith and without regard to 
the rights of others and in the interest of such parties for whom the 
funds were held” is not erroneous under the circumstances of this case. 

7. Conspiracy B a—Definition of criminal conspiracy. 

A criminal conspiracy is the unlawful concurrence of two or more 
persons in a scheme or agreement to do an unlawful act, or to do a lawful 
act in an unlawful way or by unlawful means, and does not require the 
accomplishment of the purpose in contemplation or any overt act in 
furtherance thereof. 


8. Criminal Law G k—a<Acts and declarations of conspirator are competent 
against coconspirators, 

Where upon a trial for conspiracy to defraud, the evidence is sufficient 
to establish the conspiracy aliunde the declarations of the parties thereto, 
everything said, written or done by any of the conspirators in the execu- 
tion or furtherance of the common purpose to defraud and forming a part 
of the res geste is competent in evidence against them all if made or done 
before the accomplishment of the common design or before it is finally 
abandoned, and it is within the discretion of the trial judge to admit 
such evidence before proof of the fact of conspiracy, subject to be stricken 
out if the fact of conspiracy is not proven. 


9. Conspiracy B b—Fact of conspiracy may be shown by circumstantial 
evidence. 
The fact of conspiracy to defraud may be shown by circumstantial 
evidence; in the reception of such evidence upon the trial great latitude 
is allowed. 


10. Banks and Banking I a—Definition of ‘‘insolvency”’ of bank. 


Where the solvency of a bank is material on the trial of an indictment 
for misapplication of county funds and conspiracy to defraud the county, 
the meaning of the word ‘‘insolvent” is correctly defined as being that the 
bank could not meet its deposit liabilities as they became due in the regu- 
lar course of its business, or that the actual cash market yalue of its 
assets was insufficient to pay its liabilities to depositors and creditors. 
C. S., 216(a). 

11. Conspiracy B b: Counties B e-——-Evidence of conspiracy to defraud 
county and misapplication of county funds held sufficient. 


Upon the trial under an indictment against certain officers of a bank 
and county commissioners and the county attorney for conspiracy and 
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misapplication of the county funds, there was evidence tending to show 
that the county had funds on deposit in the bank aggregating about half 
a million dollars and that a county note in a comparatively small amount 
was shortly to become due, and that pursuant to an agreement among the 
defendants to aid the bank, the county commissioners passed a resolution 
and published a statement that the county had to borrow money, and 
issued the county's note for $100,000, and that the bank purchased the 
note and sometime later sold it to a third party, and credited the county's 
account therewith, and that at the time the bank was insolvent, and 
that the bank and county officials, including the county attorney were 
heavy borrowers from the bank, is held, suflicient with other incriminat- 
ing evidence, to sustain the charge of the indictment of conspiracy 
against the bank officials and the charge of conspiracy and misapplication 
of funds by the commissioners who participated with knowledge of the 
facts, but not as those who passed the resolution in good faith and without 
evidence fixing them with knowledge, the burden being upon the State 
to establish guilt beyond a reasonable doubt. 


12. Criminal Law G d—Exclusion of testimony that defendant had given 
bank security to protect it from loss on overdraft held not error, 
Where on the trial of a bank president tor conspiracy to defraud a 
county by having the county issue its note and deposit the proceeds in 
the bank when the bank was insolvent, and evidence is properly admitted 
that the president was heavily indebted to the bank and had an overdraft 
in a large amount: eld, the exclusion of testimony thut the president 
had given the receiver of the bank a deed of trust on property to secure 
the bank against loss on account of any sums he might owe the bank 
is not error, 


13. Criminal Law G t—Foundation for admission of secondary evidence 
held sufficiently laid in this case. 


On the trial of certain bank officials for conspiracy to d2fraud a county 
by having the county issue its notes under false representations that such 
was necessary to maintain the county schools and roads, and to deposit 
the proceeds of the notes in the bank when the bank was insolvent, a 
Jetter published in the local newspaper purporting to have been written 
and signed by the bank officials, stating that in the opinion of the 
Writers it was necessary for the county to borrow the money, is Held, 
properly admitted in evidence against the bank oflicials by whom it was 
signed, the foundation of such secondary evidence having been sufficiently 
laid by testimony of the editor of the paper that he had satisfied himself 
that the letter was written by the bank officials and that he had made 
a diligent search for the original without finding it. 


14. Criminal Law I g—lInstructions in this case held sufficiently full 
and party desiring elaboration should have made request therefor. 
Where the charge of the trial court in a criminal prosecution fully states 
the evidence in the case and the law arising thereon, a party desiring 
more particular elaboration on a specific point should tender a request 
for special instructions in apt time, and where this has not been done an 
exception to the charge will not be sustained on appeal. 


Connor and BrocDdeEN, JJ., dissenting. 
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AppreaL by defendants from Sink, J., at August Special Criminal 
Term, 1951, of Transytvanra. As to Shipman, Silversteen, Pickel- 
simer, McNeely and Fisher, No error. As to White, Owen and Talley, 
Reversed. 

The defendants were tried under the following bills of indictment, 
VIZ. 


“State of North Carolina—Superior Court. 
Transylvania County—Spring Term, A.D. 1931. 


The jurors for the State upon their oaths do present, that T. H. Ship- 
man, J. 5S. Silversteen, Ralph Fisher, J. H. Pickelsimer, C. R. McNeely, 
A. M. White, S. R. Owen and W. L. Talley, late of the county of 
Transylvania, on 13 September, A.D. 1930, in the county aforesaid, 
was the agent, consignee, clerk, employee and servant of one Transyl- 
vania County, and as such agent, consignee, clerk, employee and servant 
as aforesaid, was then and there entrusted by the said Transylvania 
County to recelve cash, money, securities, notes and bonds for the said 
Transylvania County. 

And that being so employed and entrusted as aforesaid, the said Ship- 
man, Silversteen, Fisher, Pickelsimer, McNeely, White, Owen and Tal- 
ley then and there did receive and take into his possession and have 
under his care for and on account of the said Transylvania County, 
certain property, to wit, cash, money, securities, notes and bonds of the 
value of one hundred thousand ($100,000) dollars. 

And that afterwards, to wit, on the day and year aforesaid, in the 
county aforesaid, they, the said defendants above named (then and there 
being of age of 16 years and more and not an apprentice), knowingly, 
wilfully, fraudulently, corruptly, unlawfully and feloniously did em- 
bezzle and convert and feloniously misapply and did take, make away 
with and secrete with intent to embezzle and fraudulently misapply cash, 
money, securities, notes and bonds of the value of the said sum of one 
hundred thousand, ($100,000) dollars so received by them us aforesaid 
and then and there belonging to the said county of Transylvania, with 
intent to defraud against the form of the statute in such cases made 
and provided and against the peace and dignity of the State. 

J. Witt Press, Jr., Solicitor.” 


“The jurors for the State, upon their oaths, do present, that T. H. 
Shipman, being president of the Brevard Banking Company, a corpora- 
tion organized and existing under the laws of the State of North Caro- 
lina, J. S. Silversteen, being chairman of the board of directors of said 
Brevard Banking Company, and J. H. Pickelsimer, C. R. McNeely, 
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A. M. White, S. R. Owen, and W. L. Talley, comprising the board of 
county commissioners of Transylvania County, North Carolina, and 
Ralph Fisher, attorney for the said board of county corimissioners, at 
and in Transylvania County, on 18 September, 1930, with force and 
arins, unlawfully, wilfully, knowingly, designedly, fraudulently and 
feloniously did combine, conspire and confederate to and with each other 
by various false pretenses and false representations, to cheat and defraud 
Transylvania County, and to abstract, misapply, pervert, and misap- 
propriate the money, funds, credits and securities of the said county 
in the sum of one hundred thousand ($100,000) dollars, by falsely and 
knowingly representing that the moneys, funds and revenues with which 
to pay certain obligations and indebtedness and operating expenses of 
said county, were exhausted and that it was necessary to sell a note 
of the said county for the sum of one hundred thousand ($100,000) 
dollars with which to pay the same, whereas, in truth and in fact the 
said Transylvania County then and there had on depcsit and to its 
credit, in the said Brevard Banking Company, the sum of $575,929.64; 
the note of said Transylvania County being offered for sale and sold for 
the benefit of the said Brevard Banking Conipany, which said Brevard 
Banking Company was then and there insolvent or in imminent danger 
of insolvency and was unable to meet the usual requirements of its 
customers and depositors in the regular course of business; against the 
peace and dignity of the State. J. Witz Press, Jr., Solicitor.” 


The jury returned the following verdict as to the defendants, Ship- 
man, Silversteen and Fisher: “Guilty upon the count of conspiracy 
with the recommendation of mercy, and not guilty as to misapplication; 
and as to each and every of the other defendants, guilty as to both counts 
with the recommendation for mercy.” 

The jury that convicted the defendants was a special venire from 
Haywood County, XN. C., C. S., 473. Pubhe Laws 1931, chap. 308. The 
court below sentenced defendants and also disbarred Ralph Fisher, an 
attorney at law, who was convicted. C. S., 205. 

The following stipulation between the State and the defendants was 
entered into: 

“For the purpose of avoiding unnecessary delay in the trial of this 
cause, it is agreed that at the time of the alleged offense and for six 
months preceding it, 

First: That the Brevard Banking Company was a banking corpora- 
tion duly organized and existing under the laws of the State of North 
Carolina, with its principal office in the town of Brevard, North Caro- 
lina, and was engaged in general commercial banking business. 
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Second: T. H. Shipman was the president of the Brevard Banking 
Company, and acted in that capacity until the date of its closing, 15 
December, 1930. 

Third: J. S. Silversteen was a director, stockholder and chairman 
of the board of directors and inactive vice-president of said Brevard 
Banking Company, and was such until the date of its closing, 15 De- 
cember, 1930. 

Fourth: That Brevard Banking Company was closed and was taken 
over under the direction of the Banking Department of the North Caro- 
lina Corporation Commission for the purpose of lquidation on 15 De- 
cember, 19380. 

Fifth: That W. W. Woodley, Jr., was duly appointed liquidating 
agent for the purpose of liquidating the said bank, and is at present 
still acting in that capacity. 

Sixth: That J. H. Pickelsimer, C. R. McNeely, A. M. White, S. R. 
Owen and W. L. Talley, comprised the board of county commissioners of 
Transylvania County, having been elected in November, 1928, inducted 
into office on the first Monday in December, 1928, and acting im that 
capacity from that time until the expiration of their terms of office 
on 1 December, 1930, 

Seventh: That J. H. Pickelsimer was the chairman of the board of 
county commissioners of Transylvania from December, 1928, until De- 
cember, 1930. 

Eighth: Ralph Fisher was county attorney for the board of county 
commissioners during its entire term of office. 

Ninth: C. R. McNeely was county accountant filling the duties of 
accountant for Transylvania County, and remained such until 1 De- 
cember, 1930.” 

The defendants made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones and necessary 
facts will be considered in the opinion. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

Johnson, Smathers & Rollins, T. A. Uzzell, Jr., and Moore Bryson 
for defendant Thos. H. Shipman. 

Merrimon, Adams & Adams and W. E. Breese for defendant Jos. S. 
Silversteen, 

Lewis Hamlin and Jones & Ward for Ralph Fisher, J. H. Pickel- 
simer, C. R. McNeely, A. M. White, 8S. R. Owen and W. L. Talley. 


Crarxson, J. At the close of the State’s evidence, the defendant made 
motions to dismiss the action or for judgment of nonsuit. C. 8., 4645. 
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We think the motions should have been granted as to White, Owen and 
Talley. Was there sufficient evidence as to the guilt of the other defend- 
ants to have been submitted to the jury? We think so. 

“On motion to dismiss or judgment of nonsuit, the evidence is to be 
taken in the light most favorable to the State, and it is entitled to the 
benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. . . . The evidence 
favorable alone to the State is considered—defendant’s evidence is dis- 
carded. S. v. Utley, 126 N. C., 997. The competency, admissibility and 
sufficiency of evidence is for the court to determine, the weight, effect 
and credibility 1s for the jury. S. v. Utley, supra; S. v. Blackwelder, 
182 N. C., §99.” S. vo. Lawrence, 196 N. C., at p. 564; S. v. Casey, 
201 N. C., at p. 203. The evidence in the present case was mostly 
circumstantial. The defendants introduced no evidence. 

The court below instructed the jury: “The court instructs you now 
that the duty is upon the State to satisfy you beyond a reasonable doubt 
of the defendants’ guilt, and it is the privilege of the defendants and 
each of them, to offer evidence or not to do so and the fact that they 
have not gone upon the stand is not to be considered to their prejudice 
and you will not so consider it as to them.” C. §., 1799. 

The right of the defendant to offer testimony of his good character 
does not depend upon his having been examined as a witness in his own 
behalf. Sa dlice, T17 Nic, 782. 

There was evidence, elicited from the State’s witnesses, to the effect 
that the general reputation of the defendants was good. The defendants 
contend that there was error in the court below in consolidating the two 
bills of indictment, and in overruling their motion to quash which 
was made before pleading to the indictments and befor2 the jury was 
drawn and empaneled. We cannot so hold. The bills of indictment are 
(1) Under C. S., (4268), 4270; embezzlement and misapplication; (2) 
for conspiracy. Both bills of indictment charge a felony. The crime of 
conspiracy at common law was a misdemeanor, it has been changed by 
statute in certain cases so as to make it a felony. S. v. Retter, 199 N. C., 
116. The different indictments are for felonies, and the offenses are so 
related that we think they can be consolidated. The first follows the 
language of the statute. S. v. Leeper, 146 N. C., 655. We cannot say 
that the second is bad for duplicity. S. v. Burnett, 142 N.C., at p. 580; 
S.v. Lewis, 185 N. C., 640; S. v. Beal, 199 N. C., 278, at p. 294. The 
matter of consolidating these bills of indictment was in the sound discre- 
tion of the court below. S. v. Switzer, 187 N. C., at p. 94; 8. v. Malpass, 
189 N. C., 349; S. v. Beal, 199 N. C., at p. 804; 8. v. Combs, 200 N. C,, 
at p. 674; S. v. Smith, 201 N. C., 494. 
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The defendants excepted and assigned errors (1) To the motion by 
the solicitor which was granted that a jury be drawn from a county 
other than Transylvania. (2) Upon entering the order that a jury be 
drawn from the body of the county and not from the jury box of Hay- 
wood County, N. C. 

This case was tried at August Special Criminal Term, 1931, after 
the amendment to C. §., 478, by Public Laws 1931, chap. 308. We think 
C.S8., 478 and the amendment gives the discretion to the court below. 

The record discloses: “The State now offers to prove by the witness, 
Miss Laura Clayton, the several books of record of the Brevard Banking 
Company. The defendants admit that the same are the records of the 
Brevard Banking Company, but defendants reserve the right to object 
to the competency of said records.” 

The exceptions and assignments of error as to the admission of the 
documentary evidence and also as to the qualification of the State’s wit- 
ness, W. W. Woodley, Jr., a bank officer of 15 years experience, and as 
liquidating agent of the Brevard Banking Company, after examining 
and investigating thoroughly the records of the bank, the assets and 
habilities of the bank, to express an expert opinion as to the solvency 
of the Brevard Banking Company, on 13 September, 1930, cannot be 
sustained. S. vc. Hightower, 187 N. C., 300; Loan Assn. v. Davis, 192 
N.C., at p. 112; S. v. Combs, supra, at p. 675; S. v. Rhodes, ante, 101; 
S. uv. Brewer, ante, at p. 1938; 8. v. Lancaster, ante, 204; Wigmore on 
Eyidence (2d ed.), see. 1234. 

The setting: (a) T. H. Shipman was president of the Brevard Bank- 
ing Company, and J. 8. Silversteen was chairman of the board of direc- 
tors, inactive vice-president, a director and stockholder, and they were 
such until the closing of the bank on 15 December, 1930, under the 
supervision of the Banking Department of the North Carolina Corpora- 
tion Commission. Both were deeply indebted to the bank. (b) J. H. 
Pickelsimer was the chairman and a member of the board of county 
commissioners of Transylvania County, N. C., from December, 1928, 
until 1 December, 1930. He was deeply indebted to the bank. Serving 
on the board with him during that period were the following members: 
A. M. White, S. R. Owen, W. T. Talley and C. R. MeNeely. (c) C. R. 
McNeely, was a county commissioner and also county accountant, and 
was deeply indebted to the bank. (d) Ralph Fisher was county attor- 
ney. The bank books and entries were, we think, competently identified. 
S. v. Brewer, supra. The testimony of W. W. Woodley, Jr., expert, 
showing the total amount of money belonging to Transylvania County, 
N. C., in its various funds, tabulated from the Brevard Banking Com- 
pany books, is competent. It was, in part, as follows: “1 July, 1930, 
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total is $632,940.42; 1 August, 1930, $624,473.90; 1 September, 1930, 
$627,296.13; 17 September, 1930, $602,249.81;:1 October, 1930, $512,- 
337.38; 1 November, 1930, $518,178.68; 24 November, 1930, $567,283.28; 
28 November, 1930, $472,887.14; 29 November, 1930, $579,187.86; 15 
December, 1930, $561,145.86.” The amount that was turned over to the 
new board of county commissioners on 1 December, 1930, by the out- 
going board, which are herein named, was $580,464.28. It was in evi- 
dence that the Brevard Banking Company was insolvent when the 
$100,000 was borrowed by the board of county commissioners and turned 
over to the bank. 

The charges on which the defendants were tried: (a) misapplication, 
(b) conspiracy. In the charge of the court below is the following: 

First. “The State has . . . prosecuted the defendants upon a bill 
of indictment and charged them with the misapplication of the funds 
ina . . . bill of mdictment. The section of the statute under which 
the State relies and contends that the defendants are guilty, reads as 
follows: 4270—‘If any officer, agent, or employee of any city, county or 
incorporated town, or of any penal, charitable, religious or educational 
institution; or if any person having or holding any moneys or property 
in trust for any city, county, incorporated town, penal, charitable, re- 
ligious or educational institution, shall embezzle or otherwise wilfully 
and corruptly use or misapply the same for any purpose other than that 
for which such moneys or property is held, such person shall be guilty 
of felony (and wilfully and corruptly mean in bad faith and without 
regard of the rights of others and in the interest of such parties for 
whom the funds are held)” ” To the foregoing charge in parentheses, 
defendants excepted. “And shall be fined and imprisoned in the State’s 
prison in the discretion of the court. If any clerk of the Superior Court 
or any sheriff, treasurer, register of deeds or other publi officer of any 
county or town of the State shall embezzle or wrongfully convert to his 
own use, or corruptly use, or shall misapply for any purpose other than 
that for which the same are held, or shall fail to pay over and deliver 
to the proper persons entitled to receive the same when lawfully re- 
quired so to do, any moneys, funds, securities or other property, which 
such officer shall have received by virtue or color of his office in trust 
for any person or corporation, such officer shall be guilty of a felony.” 

Second: “Defendants are indicted upon one bill of indictment charg- 
ing unlawful conspiracy, and at the outset the court wishes to define to 
you and explain to you what an unlawful or criminal conspiracy is. 
In S. v. Ritter et al., 197 N. C., p. 118, in a case that this Court tried, 
the Supreme Court has given us the following clear anc! concise state- 
ment of a criminal conspiracy that the court now reads to you relative to 
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the bill charging criminal conspiracy: ‘The gist of a criminal conspiracy 
is the unlawful concurrence of two or more persons in a wicked scheme— 
the agreement to do an unlawful act or to do a lawful act in an unlawful 
way or by unlawful means—and it is said that the crime is complete 
without any overt act having been done to carry out the agreement.’ 
In other words, gentlemen, the consummation of the agreement without 
any overt act constitutes or may constitute the agreement: If two or 
more persons conspire to do a wrong, this conspiracy is an act ‘rendering 
the transaction a crime,’ without any step taken in pursuance of the 
conspiracy.” Further speaking upon the same subject the Court says: 
“One who enters into a criminal conspiracy, like one who participates 
in a lynching, or joins a mob to accomplish some unlawful purpose, 
forfeits his independence and jeopardizes his liberty, for, by agrecing 
with another or others to do an unlawful thing, he thereby places his 
safety and security in the hands of every member of the conspiracy. 
The acts and declarations of each conspirator, done or uttered in fur- 
therance of the common, illegal design, are admissible in evidence against 
all. ‘Every one who enters into a common purpose or design is equally 
deemed in law a party to every act which had before been done by the 
others, and a party to every act which may afterwards be done by any 
of the others, in furtherance of such common design.’ . . . But to 
make the acts and declarations of one person those of another, or to 
allow them to operate against another or others, it must appear that 
there was a common interest or purpose between them and that said 
acts were done, or said declarations uttered, in furtherance of the com- 
mon design, or in execution of the conspiracy.” 

The above is the well settled law on conspiracy in this jurisdiction. 
S. v. Wrenn, 198 N. C., 260; S. v. Ritter, 199 N. C., 116; 8. v. Beal, 
199 N. C., 278. 

In Jones Commentaries on Evidence (2d ed.), part sec. 943, at pp. 
1739-1740, the matter is stated: “Thus where seyeral jointly attempt to 
accomplish a fraud, the declarations of one of them, made during the 
progress and the prosecution of the joint undertaking, or accompanying 
and explaining acts done in furtherance of it, are evidence against the 
others. When, in fact, a conspiracy of any kind is shown, the acts and 
declarations of each conspirator, in furtherance of the common object, 
are admissible against the others. The underlying principle of the rule 
has been well expressed as follows: ‘When an unlawful conspiracy or 
combination is established, everything said, written, or done by either 
of the conspirators in the execution or furtherance of the common pur- 
pose is deemed to have been said, done, or written by every one of them, 
and may be proved against each and all of them.’ But in such cases 
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it must first be proved, by other evidence, that a conspiracy existed at 
the time the declarations were made. Moreover, the mere declarations 
of one of the alleged conspirators are not competent for this purpose, 
unless they form a part of the res geste. Even if a conspiracy is shown 
aliunde, the declarations of one conspirator are not admissible against 
the others, if made after the common design is accomplished or aban- 
doned.” Greenleaf on Evidence, Vol. 1 (12th ed.), sec. 111, p. 126-7. 

In Lockhart’s N. C. Handbook of Evidence (2d ed.), see. 152, at p. 
152, citing numerous North Carolina decisions, is the following: “When 
a conspiracy is established, the declarations and admissions of any one 
of the conspirators, made while the conspiracy is in existence and in 
furtherance of the common design, are admissible against the other con- 
spirators, but any declaration made after the conspiracy is consummated 
is evidence only against the person making it. In the discretion of the 
judge the declaration may be admitted before the conspiracy is estab- 
lished, subject to be stricken out if the State fails to establish the 
conspiracy.” S. v. Brady, 107 N. C., 822; Hamilton v. Bf. f., 200 N.C, 
at p. 556. 

We do not think defendants can complain. There was evidence aliunde 
to establish prima facie, or proper to be laid before the jury, as to the 
conspiracy, and much of the evidence excluded by the court below was 
competent against all the defendants, at least on the second bill of in- 
dictment. The evidence was circumstantial, and “Great atitude is to be 
allowed in the reception of circumstantial evidence.” 16 C. J., part sec. 
1037, p. 545. S. v. Ritter, 199 N. C., at p. 120. 

The verdict of the jury as to T. H. Shipman, J. S. Silversteen and 
Ralph Fisher, was “guilty upon the count of conspiracy with the 
recommendation of mercy, and not guilty as to misapplication.” The 
evidence was mostly circumstantial, so we consider some of the circum- 
stances against them sufficient to be submitted to the jury as to their 
guilt. 

The charge and evidence in short against the convicted defendants: 
The charge that T. H. Shipman, as president of Brevard Banking Com- 
pany, and J. S. Silversteen, chairman of the board of directors, on 13 
September, 1930, and J. H. Pickelsimer, who was then chairman of the 
board of commissioners of Transylvania County, N. C., and its other 
members, the defendants, and Ralph Fisher, attorney for said board, 
“With force and arms, unlawfully, wilfully, knowingly, designedly, 
fraudulently and feloniously did combine, conspire and confederate to 
and with each other by various false pretenses and false :representations, 
to cheat and defraud Transylvania County, and to abstract, misapply, 
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pervert and misappropriate the money, funds, credits and securities of 
the said county in the sum of one hundred thousand ($100,000) dollars, 
by falsely and knowingly representing that the moneys, funds and 
revenues with which to pay certain obligations and indebtedness and 
operating expenses of said county, were exhausted and that it was neces- 
sary to sell a note of the said county for the sum of one hundred thou- 
sand ($100,000) dollars with which to pay the same; whereas, in truth 
and in fact the said Transylvania County then and there had on deposit 
and to its credit, in the said Brevard Banking Company, the sum of 
$575,929.64; the note of said Transylvania County being offered for 
sale and sold for the benefit of the said Brevard Banking Company, 
which said Brevard Banking Company was then and there insolvent 
or in imminent danger of insolvency and was unable to meet the usual 
requirements of its customers and depositors in the regular course of 
business.” 

T. H. Shipman-—charge conspiracy: The evidence (A) was to the 
effect that the Brevard Banking Company closed on 15 December, 1930, 
under the direction of the Banking Department of the North Carolina 
Corporation Commission. That on 13 September, 1930, the Brevard 
Banking Company, was insolvent. The witness for the State, W. W. 
Woodley, Jr., the expert, who so testified was cross-examined by defend- 
ants in a thorough manner and on this cross-examination he stated: 
“The opinion I have given is to the fact that this bank was insolvent 
is not purely a guess nor do I think that it is almost perfectly a guess.” 
The defendant contends, on cross-examination, when asked what he 
based his opinion as to the insolvency of the bank on, said he meant 
by the use of that term “if the bank had closed that day it would not 
have been able to pay off all of its creditors.” Defendant contends that 
this brings the witness’ testimony under the condemnation set out in the 
case of S. v. Hightower, 187 N. C., 311, where the Court uses the ex- 
pression “not being able to meet its depository liabilities, as they become 
due in the regular course of business.” 

N. C. Code of 1931 (Michie), C. S., 216(a), in part: “The term 
‘insolvency’ means: (a) when a bank cannot meet its deposit habilities 
as they become due in the regular course of business; (b) when the 
actual cash market value of its assets is insufficient to pay its liabilities 
to depositors and creditors,” etc. S. v. Brewer, ante, at pp. 189 and 194. 

If defendant wanted the expert to elaborate as to insolvency under 
(b) above, he could have asked him to do so when again no prayer for 
instruction was requested. Every latitude was allowed defendants on 
cross-examination. This cannot be held as error. The expert witness 
had theretofore gone into the questions of insolvency thoroughly and 
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was then asked: “Q. With that information, following your consid- 
eration of the securities and assets of the Brevard Barking Company, 
and with your knowledge of the value of the various securities, I ask 
you 1f you have an opinion satisfactory to yourself as to the solvency 
of the Brevard Banking Company on 13 September, 19380? Answer: 
Yes. Q. What is that opinion? A. It was insolvent.” Ia about 90 days 
the bank was closed as insolvent by the State authorities. 

(B) It was contended by the State that Shipman wes a large stock- 

holder and deeply indebted to the bank of which he was president, liable 
directly as maker and indirectly as endorser. The expert, Woodley, 
testified that the hability of the defendant Shipman on notes as maker 
was $25,356.80, as endorser $3,159.14, overdrafts $21,703.81, making 
a total of $50,219.75. Some of the overdrafts were disputed. The ex- 
pert, Woodley, testified: “He has disputed an item of $15,000. Some 
other items, some in transit items, charged to him and carried as 
assets items. They constitute all of this $21,000, all except $275. 
Mr. Shipman tendered to me in person $5,000 worth of stock in the 
building and loan as an asset to be held by me against any indebtedness 
he might owe this bank. The stock was endorsed in blank. Q. Didn’t 
he tender to you in person in the bank a deed of trust on 14 pieces 
of property in the sum of $15,000, to the end that you might hold it as 
liquidating agent of the bank to be applied on any indebtedness he might 
be due the bank? (Objection by the State, sustained, exception and as-. 
signment of error by defendant Shipman.)” We think tke exception and 
assignment of error by defendant Shipman cannot be sustained. We 
think by analogy the following principle applies: “The fact that a 
party accused of embezzlement intended to restore the property em- 
bezzled, or even that the loss has been made good, does not constitute 
a defense to a criminal prosecution for the embezzlement.” S. v. Sum- 
mers, 141 N. C., at pp. 841-2. S. v. Dunn, 188 N. C., at p. 674. On 
1 September, 1930, Transylvania County had on deposit in the Brevard 
Banking Company various funds amounting to $627,296.13. Total un- 
collected current year taxes were $184,998.43. 

(C) During the fall of 1930, considerable sums of money were being 
withdrawn from the Brevard Banking Company, which were on deposit 
in the bank and the deposits were falling off. 

The defendants, Shipman, president, and Silversteen, chairman of 
the board of directors and vice-president, were seen at the courthouse in 
conference with some of the defendants, members of the board of com- 
missioners; and the defendants, Shipman and Silversteen, wrote a letter 
to the board, which was later published in the Brevard News, to the 
following effect: 
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“County To Seti Nore ror $100,000, ro Carry on SCHOOLS AND Roap 
Work Wuitr Taxes are BEinc COLLECTED, 


Gentlemen: It being apparent that the taxes due the county, or a 
large part of them, are still uncollected and it being necessary for the 
county commissioners of Transylvania County, N. C., to provide funds 
for schools and roads, it is our opinion that it is good business for the 
taxpayers of Transylvania County (as the rate of interest at the present 
time is cheaper than in several years) for the county commissioners to 
borrow against uncollected taxes in order to keep the schools and roads 
going. In borrowing this money as above referred to, 1f 1s not increasing 
the liabilities or indebtedness of the county of Transylvania or will 
increase or decrease the tax rate for the coming year. 

Very truly yours, Jos. S. Silversteen, Thos. H. Shipman. 

Brevard, N. C., 3 September.” 


Almost coincident with this letter, but dated 1 September, 1930, the 
defendant McNeely, a county commissioner and county accountant, ad- 
dressed a communication to the board of commissioners, in which he 
states that 1t 1s necessary to borrow $100,000 for the purpose of paying 
appropriations made for the current fiscal year, in anticipation of taxes, 
and, thereupon submits certain tabulations and statements, in order that 
the statement might comply with the County Fiscal Control Act, Public 
Laws 1927, chap. 146. Then followed in regular order the various pro- 
ceedings preliminary to the issue and sale of the $100,000 tax anticipa- 
tion notes of Transylvania County. All of the defendants, county com- 
missioners, signed the order for the issue of the tax anticipation notes, 
and the defendant McNeely separately, “in his capacity as county ac- 
countant and chief financial officer of Transylvania County.” The notes 
were sold to the Bank of Brevard; Pickelsimer, McNeely, Owen, Talley 
and White, the county commissioners, signed the resolution which was 
attested by Ira D. Galloway, register of deeds and ex-officio clerk of the 
county commissioners. The evidence indicates that Shipman was in the 
county commissioners’ room when the resolution was passed. 

Record, in part, of the board of commissioners: “The board of county 
commissioners met in special advertised meeting on 12 September, 1930, 
for the purpose of selling notes for $100,000. The following members 
being present: J. H. Pickelsimer, chairman; C. R. McNeely, W. L. 
Talley, S. R. Owen and A. M. White. The following orders passed: 

No bids, the board recessed until 10 o’clock Wednesday morning, 17 
September, 1930. 

The board of county commissioners met In a recess meeting on 17 
September, 1930. 
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The following members being present: J. H. Pickelsimer, chairman; 
C. R. McNeely, W. L. Talley, A. M. White, S. R. Owen. The following 
orders were passed: On motion of W. L. Talley, seconded by A. M. 
White and carried, to fix interest rate on $100,000 at 5%. Approved. 
J. H. Pickelsimer, chairman board of county commissioners.” 

On 17 September, 1930, the Brevard Banking Company, by Thos. H. 
Shipman, president, made a written proposal to the commissioners: 
“For your $100,000 revenue anticipation notes dated 30 July, 1930, in 
denomination of $10,000 each, numbered one to ten, both inclusive, bear- 
ing interest from date thereof at the rate of five per centum per annum 
payable semiannually on 30 January and 30 July, and all the notes 
maturing on 30 July, A.D. 1931, both principal and semiannual interest 
payable at Chase National Bank in city of New York, NN. Y.: We will 
pay one hundred thousand dollars ($100,000) and accrued interest to 
date of delivery.” At the advertised meeting of the bourd, on 17 Sep- 
tember, 1930, all the members being present, the board accepted the bid 
of the Brevard Banking Company and passed a sale resolution; yet 
the proceeds of the sale of the notes were not credited to the county 
by the Brevard Banking Company, until 29 November, 1930, nearly 
two and a half months later, the amount at that time including interest 
was $101,625. On 29 November, 1930, most of it was allocated to the 
several funds of the county. ‘The school fund on 28 November was 
$63,397.74; the school fund on 29 November, was $115,294.72; county 
road fund 28 November, $10,899.55; county road fund 29 November, 
$19,286.91. . . . Total balance as of 28 November is $472,887.14, 
and as of 29 November, $579,187.86.” 

The tax anticipation notes were sold on 17 September, 1930, to the 
Brevard Banking Company, yet it will be noted that at the time Ship- 
man and Silversteen published the necessity on 3 September, 1930, for 
the sale of the tax anticipation notes, aggregating $100,000, “to carry 
on schools and road work while taxes are being collected,” there was in 
the bank on 1 September, $627,296.13 and on 17 Septemker, $602,249.81 
belonging to Transylvania County, allocated to schools $79,816.76 and 
roads $12,594.45. When actually paid for, on 28 Noveraber, 1930, the 
total on deposit in the Brevard Banking Company, was $472,887.14, of 
which sum there was allocated to the school fund and on hand $63,397.94, 
and on the road fund $10,899.55. Preceding the pub‘ication in the 
newspaper of the letter, dated 3 September, 1930, was the following 
“lead”: “County sells note for one hundred thousand dollars to carry 
on the school and road work while taxes are being collected. Transyl- 
vania County is borrowing a hundred thousand dollars cn a short-term 
note for the purpose of carrying on the schools, roads and other govern- 
ment expenses,” ete. 
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The eyidence shows that the chairman and the board of county com- 
missioners borrowed on tax anticipation notes aggregating $100,000 from 
the Brevard Banking Company, through its president T. H. Shipman, 
J. S. Silversteen, chairman of the board of directors; that 1t was done 
“to carry on schools and road work, while taxes are being collected,” 
and at the time a large sum of money, as above set forth, was in the 
Brevard Banking Company, already allocated for those particular pur- 
poses, and the bank at the time being insolvent. The evidence tends to 
show that the insolvency was known to Shipman and Silversteen. 

We think there was competent evidence that said Shipman and Silver- 
steen signed and published the above letter and it was their act. James F. 
Barrett, editor of the Brevard News, testified, unobjected to, in part: 
“T published in my paper of 3 September, a letter appearing on the 
first page, signed by Joseph S. Silversteen and Thomas H. Shipman 
and purporting to bear their signatures. I do not know whether I pub- 
lished it from the original delivered to my office or a copy. I satisfied 
myself that it was a letter of Mr. Shipman and Mr. Silversteen, or I 
would not have published it.” He further testified that he had “made 
diligent search in the files and among my papers for it and have not 
found it. . . . The natural supposition is that it with other news 
copy was destroyed.” He further testified that pieces of news copy are 
kept two or three weeks and unless there is some question “We burn it.” 
The foundation was sufficiently laid for admission of secondary evidence. 
Avery v. Stewart, 1384 N. C., 287; Mahoney v. Osborne, 189 N. C., 445; 
Bank v. Brickhouse, 193 N. C., 231; Chair Co. v. Crawford, 193 N. C.,, 
ool. 

The record discloses, that, in the presence of the jury, there was some 
question between the solicitor and the attorney for defendants, in re- 
gard to prior notice having been given defendants by the solicitor, to 
produce the original of the letter purported to be signed by Silversteen 
and Shipman on 3 September, 1930, before set forth. The solicitor: 
“Don’t you remember that I came into the auditor’s room and handed 
you (Mr. Smathers) and Mr. Jones a notice and said ‘Here is a notice 
I give you gentlemen to produce a letter?” The court: “You had 
better serve those notices Mr. Solicitor.” The notice was accepted by 
Mr. Smathers, the attorney for T. H. Shipman, but the record does not 
disclose what further was done about the matter. The court below said: 
“We will take this up next week and pass on it.” From the record, 
nothing further seems to have been done about the matter. The original 
letter which the notice referred to was not introduced in evidence. 
Immediately following the record discloses that Ira Galloway, register 
of deeds and ex officio clerk of the board of county commissioners, testi- 
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fied, in part: “I know the handwriting of Mr. J. 8. Silversteen and Mr. 
T. H. Shipman (in whose handwriting is that letter). ‘Che handwriting 
signed to the letter is that of Thos. H. Shipman and Jos. S. Silversteen. 
Q. Did you see this letter, the letter published in the newspaper? An- 
swer: Yes.” The letter above was then introduced in evidence. This 
evidence was admitted only against Shipman and Silversteen, to which 
they excepted and assigned error. From an inspection of the briefs of 
these parties, we think this exception and assignment of error is deemed 
abandoned. Rules of Practice, 200 N. C., p. 881(28). In fact, on cross- 
examination, the witness Galloway testified: “I saw the original of a 
letter that was signed by Mr. Shipman and Mr. Silversteen and stated 
the letter was published in the Brevard News.” Willis v. New Bern, 
191 N. C., at p. 514. The witness Barrett testified: “I got the letter 
from several offices of the county.” These letters seem from the record 
to have been scattered about. S. v. Hollingsworth, 19: N. C., 598, is 
not applicable. 

We think the above evidence, and other facts and circumstances in 
evidence, sufficient to have been submitted to a jury on the charge of 
conspiracy, as set forth in the indictment as to T. H. Shipman. The 
evidence was circumstantial. The court charged, in reference to the 
defendants: “The State contends that, from all the circumstances that 
have been offered in evidence yow should be satisfied, beyond a reason- 
able doubt, of the guilt of the defendants and each of them and on each 
count. Circumstantial evidence may be relied upon for conviction. The 
courts of North Carolina recognize it, and the court instructs you in 
regard to circumstantial evidence, the burden is on the State where the 
State relies on circumstantial evidence to satisfy you beyond a reasonable 
doubt that the chain of circumstances offered and every link therein 
points unerringly to the guilt of the defendants and each of them and 
precludes every reasonable hypothesis of innocence. The laws of North 
Carolina say where an act may be attributable to two or more motives, 
one lawful and the other unlawful, that the former must be accepted 
and not the latter. The defendants come before you with the presump- 
tion of innocence in their favor as the court has heretofore charged you, 
the burden being on the State to satisfy you of the guilt of the defend- 
ants, and must so satisfy you, beyond a reasonable doubt. The court 
instructs you with regard to the circumstances relied on by the State, 
that if you shall be satisfied beyond a reasonable doubt of the links of 
the chain of circumstances and if the chain entirely shall satisfy you in 
hke manner of the guilt of the defendants, or any of them, then it 
would be your duty to return a verdict of guilty; and if the State has 
failed to satisfy you in like manner of the guilt of the defendants, or 
any of them, then it would be your duty to return a verdict of (not) 
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guiltv; and if the State has failed to satisfy you in like manner of the 
guilt of the defendants, or any of them, then it would be your duty to 
return a verdict of not guilty.” We think this charge borne out by the 
authorities in this jurisdiction. S. v. Massey, 86 N. C., 658; S. v. Wel- 
cox, 182 N. C., 1120; S. v. Melton, 187 N. C., 481; 8S. v. Lawrence, 196 
N. C., 562; 8. v. McLeod, 198 N. C., at p. 653. 

The court below charged as to presumption of Innocence. 8. v. Her- 
ring, 201 N. C., 543. 

J.S. Silversteen—charge conspiracy: The evidence (A) He was direc- 
tor, stockholder, chairman of the board of directors and inactive vice- 
president of the Brevard Banking Company. Shipman and Silverstcen 
were seen at the courthouse in consultation with members of the board 
of commissioners, and shortly thereafter two things followed: First, a 
letter by Shipman and Silversteen to the board of commissioners which, 
on account of the political effect of the act which they were apparently 
about to accomplish, was published in the newspaper as an apology for 
the act, and it may be noted by the officers of the bank and not the 
board of county commissioners. This letter itself appears to have been 
a false pretense, but it was acted upon. Immediately a proceeding was 
begun to sell $100,000 notes of the county, which the defendant Mce- 
Neely, in his capacity as county accountant, declared to be necessary, 
and all of the defendant commissioners, signed the proceedings and all 
of the defendant commissioners the resolution to issue the $100,000. 

(B) The $100,000 in notes was sold to the Bank of Brevard. The 
board of commissioners went out of office on 1 December, and on 15 
December following, the bank promptly closed. It was in evidence that 
during the period of negotiations the bank wag insolvent. 

(C) Silversteen was a large stockholder in the bank and his habilhty 
to the bank as maker was $20,240, as endorser $3,750. 

It was also in evidence that Silversteen, on 3 September, 1930, had 
a checking account of $2,392.23, and certificates of deposit aggregating 
$8,000 to $10,000. 

J. M. Allison, a merchant and director of Brevard Banking Company, 
the day Ves Ashworth was buried (in August), was asked by Shipman 
and Silversteen to go to the courthouse with them, and he went. ‘“Q. 
Who took part in the conversation there, Mr. Allison? Answer: Mr. 
Shipman or Silversteen, I believe Mr. Shipman told McNeely that 
Transylvania County had a note that would be due in a short time and 
he told him it would work a hardship on the people of Transylvania 
County to pay this note in that short a time, and asked him if he could 
not give an extension of time. This is all I remember. McNeely said 
he could not do anything himself, but to take it up with the other com- 
missioners.” 
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(D) At the time of the conversation, there was ir the bank over 
$600,000 of the county’s money, on 1 September, 1930, there was $624,- 
473.90. There are other facts and circumstances in the evidence for 
the State against Silversteen. In S. v. Prince, 182 N. C., at p. 790, 
this Court said: “We may say generally that evidence should raise more 
than a mere conjecture as to the existence of the fact to be proved. The 
legal sufficiency of proof and the moral weight of legally sufficient proof 
are very distinct in the conception of the law. The firs: lies within the 
province of the court, the last within that of the jury. . . . The 
sufficiency of evidence in law to go to the jury does not depend upon the 
doctrine of chances.” S. v. Swinson, 196 N. C., at p. 103. A verdict 
cannot rest upon a scintilla of evidence or on mere suspicion, guess, 
surmise, speculation or conjecture. We think the evidence against Silver- 
steen was sufficient to have been submitted to a jury. 

Ralph Fisher—charge conspiracy: The evidence (.\) He was county 
attorney, a position of high trust. The State introduced a bill of the 
defendant, Ralph Fisher, against Transylvania County, dated 29 No- 
vember, 1930, for balance due on abstracting and removing tax scrolls 
for the years 1922-23-24-25-26-27, for $4,460. Also a ill in favor of 
Ralph Fisher against Transylvania County for partial payment for 
services on tax suits for the years 1922 to 1927, inclusive, for $4,000. 
The State offered checks, one for $4,000 and one for $4,460, showing 
the bills had been paid. 

On 29 November, 1930, the day one of the bills was dated, the 
#£101,625—the $100,000 and interest—was allocated to the several county 
funds in the Brevard Banking Company, although the $100,000 in tax 
anticipation notes were sold by the commissioners to the bank on 17 
September, 1930. 

(B) A new board of county commissioners had been elected and were 
to take office on the first Monday in December, 1930. The evidence 
tended to show that the bills were incorrect in many particulars. This 
$8,460 was paid just before the board he was attorney Zor went eut of 
office. When the bank closed 15 December, 1930, his deposit amounted 
to $313.05. 

(C) Jerry Jerome, a witness for the State, testified, in part: “Mr. 
Fisher was in the office one morning and I asked him why he had bor- 
rowed the $100,000 and he said that he and Pickelsimer and McNeely 
went to the bank to withdraw $75,000 or $100,000 anc. Mr. Shipman 
called him back into the back part of the bank and told them if they 
withdrew that amount of money the bank would have to close its doors. 
At the beginning of the conversation I asked him why thev borrowed 
the $100,000 and that 1s what he told me. Q. State if at any time during 
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the last fall, you saw Mr. Fisher with some money? Answer: I did 
hot see any actual cash. Mr. Fisher and I had a conversation and he 
umade a motion with his hand to his breast pocket, and said that was 
where he kept his money. Q. When was that, with reference to when 
the bank closed? Answer: Before the bank closed. Q. How long before / 
Answer: It was sometime after the Central Bank closed and before our 
bank closed. That was when he made the motion to the breast pocket—- 
that was between the time the Central Bank closed and the time this 
bank closed. The Brevard Bank was open at the time. I had this con- 
versation with Fisher after the bank closed. I judge he told me it was 
in September he went there. To the best of my recollection, it was 
before the 15th. . . . At the time of these conversations Mr. Fisher 
was making bitter remarks against Shipman and Silversteen and he 
said he would not do anything in the world to help the bank; that was 
what he said. He made this remark at the time that he referred to 
having been at the bank. It was all in one conversation.” 

(D) E. F. Moffett, witness for the State, testified, in part: “I heard 
a conversation between Ralph Fisher and Mr. NX, A. Miller and others. 
Q. What did he, Fisher, say? Answer: Mr. Fisher made a remark that 
caused Mr. Miller to turn to him and say he ought to be careful how 
he talked. . . . Mr. Fisher said, ‘You know that we sacrificed the 
Republican Party to hold the Brevard Banking Company up and when 
we did, vou made an agreement with us that it was not to be used 
igalnst us in the campaign and that was the first thing you used when 
you went out on the campaign.’ That was all he said in reference to 
that. No note was mentioned at that time. This was after the bank 
closed. (Cross-examination.) No mention was made of the $100,000 
note. We were talking about politics. We were talking of the political 
campaign, and Mr. Muller belonged to the opposite party from Mr. 
Fisher. They seemed to be serious. They were rather hot. I have known 
them to get mad over politics.” 

(E) R. H. Ramsey, a witness for the State, testified, in part: “Iam a 
practicing attorney at Brevard, and am now mayor of Brevard. I hada 
conversation not directly with Fisher, but [ was present and heard it. 
The first of it was here in the back of the courthouse. Mr. Breece was 
present and I think Mr. Kimsey was present also. This was sometinie 
after the first indictment here was returned into court, the one they 
are being tried on now. Q. State what he said in reference to the note 
in the bank? Answer: Mr. Fisher accused Mr. Breece of being re- 
sponsible for his indictment and Mr. Breece said ‘You know I would 
not have indicted my own client” Mr. Fisher said ‘Well, you shoved 
him in to get me in.’ nd Mr. Breese said ‘You know I would not have 
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my own client, Silversteen, indicted,’ and Fisher said, ‘Well you probably 
saw he was going to fall in and you pushed me in.’ Anc. the consequence 
of the conversation was they were asking his advice as county attorney, 
and he said ‘Oh, hell, I am as guilty as they are, and if ‘they are 
convicted I want to be convicted also.’ I had another conversation with 
hin the same morning in the judge’s room. Mr. Kimsey, Mr. Breese 
and another gentleman I did not know. Mr. Kimsey or one of them said, 
‘We do not know what the one hundred thousand dollars indictment was 
brought on.’ And he then proceeded to tell us the basis of the indictment. 
He said last fall, when he was passing, they called him into the bank, 
or asked him to come down, and he went down, and Mr. Shipman was 
present, and I can’t be positive, but I think he said Mr. MeNeely and 
Mr. Pickelsimer were present also. And they sat down and Mr. Ship- 
man said ‘You gentlemen have a note coming due,’ and I think he said 
on 15 December, ‘and we cannot pay that without taking the breeches 
off some of the best people in town’—I think Mr, Fisher said they called 
lim out of bed, and he went down there. He said the note was for 
£75,000. When Mr. Shipman made that statement Mr. Fisher said that 
My. Shipman recommended that they borrow enough te meet that note, 
and Mr. Fisher said that he was not there to pass on the business end 
of it but on the political end, and that if they borrowed this, that they 
would hold it for threats politically, and that he would agree if they 
would sign a letter agreeing not to use that against them in the cam- 
paign, and that Mr. Silversteen was in the east; and that Shipman and 
Silversteen signed the letter, but that Mr. Breese did not sign and used 
it in the campaign. Q. What, if anything, did he say about what became 
of the one hundred thousand dollar note when issued? Answer: He said 
the note was issued and turned over to Silversteen and that he kept it 
about two months, and then towards the latter part of November they 
saw they had to do something and they went to the bank, and that the 
bank officials, without any authority, issued certificates of deposit to Mr. 
Couch for the hundred thousand dollar note and then deposited it as 
collateral in New York. . . . JI have heard Mr. Fisher make the 
statement that he would not do anything at any time to aid that bank. 
I believe I have heard him make the statement that the indictment was 
the result of prejudice to try to down him here in the county as county 
attorney. I also heard him state that he would not do anything to aid 
Mr. Shipman or Mr. Silversteen, or the bank, but I do not know whether 
the statements were made in that conversation.” 

The court instructed the jury not to consider the above evidence 
against any one but the defendant Fisher. 

(F) Liability of Fisher to the bank $2,320 as maker, $40.00 as en- 
dorser, total $2,360. 
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There are other facts and circumstances in the evidence for the State 
against Fisher. The three above named defendants, Shipman, Silversteen 
and Fisher, were convicted on the conspiracy charge. We think the 
evidence ample to go to the jury. 

We now consider the exceptions and assignments of error to the charge, 
as heretofore set out, viz.: “And wilfully and corruptly mean in bad 
faith and without regard of the rights of others and in the interest of 
such parties for whom the funds are held.” Also “Before you can find 
the defendants or either of them guilty, you should find from the evi- 
dence, beyond a reasonable doubt, that they acted in bad faith. There 
is no denial of the fact that the tax anticipation notes were issued. 
The State contends that the issuance of these tax anticipation notes were 
done in bad faith and in consequence of an unlawful conspiracy and that 
you should so find beyond a reasonable doubt that the funds derived 
therefrom were misapplied. In other words, that they were put in the 
bank, although to the credit of the county, that the county did not need 
the funds and that the borrowing and applying of the funds was in 
bad faith, and that you should return a verdict of guilty as to each 
defendant upon that count in the bill of indictment. . . . The State 
eontends the funds borrowed on the tax anticipation notes were not 
deposited until two months thereafter, that if the tax anticipation note 
had been a necessity that the necessity for it had disappeared prior to 
the time the funds were available, and that the act of the commissioners 
in issulng the notes was done in bad faith, fraudulently, wilfully and 
corruptly in the effort and desire and consequence of an unlawful con- 
spiracy to aid the Brevard Banking Company. . . . In the present 
case the State contends that the defendants, and each of them, and that 
you should so find, beyond a reasonable doubt, from the evidence, en- 
tered into an unlawful conspiracy, to wit, to issue tax anticipation notes 
in the sum of $100,000 against the interest and in bad faith—in bad 
faith and against the interest of the taxpayers of Transylvania County; 
and that you should further find, beyond a reasonable doubt, or to a 
moral certainty—you will remember what a reasonable doubt is as 
defined to you yesterday by the court—that the defendants, and each 
of them, committed the overt act which they had unlawfully conspired 
to do, and that you should so find, beyond a reasonable doubt; and 
should further find in like manner that the overt act was committed and 
the defendants (proceeds) applied in bad faith, not in the interest of 
the taxpayers of Transylvania County, but corruptly and wilfully to the 
credit of the county in the Brevard Banking Company for the purpose 
of aiding said bank and not for the purpose of aiding the county or the 
taxpayers of the county.” There was no exception to the latter part in 
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italics, nor was there any exception to the following portion of the 
charge: “I instruct you that the intent alleged and ecntended by the 
State to commit the acts and offenses alleged by the State 1s a necessary 
ingredient, and the burden is on the State to satisfy you beyond a reason- 
able doubt of that intent. The State contends from all the evidence you 
should be satisfied beyond a reasonable doubt of the felonious intent. 
The defendants contend that you should not be satishied beyond a reason- 
able doubt that such acts as they did were done not in consequence of 
any conspiracy or agreement; and they further contend that even though 
you should find that it was not necessary to borrow the funds; that they 
did borrow, that you should not find beyond a reasonable doubt it was 
done in bad faith or that there was any intent to do wrong.” If the 
defendants wanted the court below to elaborate, they could have re- 
quested this by prayers for instructions. 

Taking the charge as a whole it is correct. The statute was read to 
the jury which held that the misapplication must be dene wilfully and 
corruptly. The court, under the bill of indictment, ccrrectly charged 
“The defendants are not chargeable . . . with an error of judgment 
or a mistake.” S. v. Powers, 75 N. C., 281; 8S. v. Norris, 111 N. C., 
652; Staton v. Wimberly, 122 N. C., 107; S. v. Anderson, 196 N. C., 
771. See S. uv. Lattimore, 201 N. C., 32. 

In Black’s Law Dictionary (2d ed.), p. 1228, citing authorities, wilful 
is defined: “Proceeding from a conscious motion of the will; intending 
the result which actually comes to pass; designed; intentional; malicious. 
: In common parliance, ‘wilful’ is used in the sense of ‘inten- 
tional,’ as distinguished from ‘accidental’ or ‘involuntary.’ But language 
of a statute affixing a punishment to acts done wilfully may be restricted 
to such acts done with an unlawful intent.” S. v. Falkner, 182 N. C., 
793; West v. West, 199 N. C., 12. 

“Corruption,” Black, supra, at p. 277, citing authorities: “Illegality ; 
a vicious and fraudulent intention to evade the prohibitions of the law. 
The act of an official or fiduciary person who unlawfully and wrongfully 
uses his station or character to procure some benefit for himself or for 
another person, contrary to duty and the rights of others.” The word 
“corruptly” when used in a statute generally imports a wrongful design 
to acquire some pecuniary or other advantage. Grebe v. State, 112 
Neb., 715, 201 N. W. Rep., at p. 144. 

“Bad Faith,” Black, supra, at p. 112, citing authorities: “The op- 
posite of ‘good faith,’ generally implying or involving actual or con- 
structive fraud, or a design to mislead or deceive another, or a neglect 
or refusal to fulfill some duty or some contractual obligation, not 
prompted by an honcst mistake as to one’s rights or duties, but by some 
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interested or sinister motive.” Bad faith and fraud are synonymous. 
Hlilgenburg v. Northrup, 33 N. E., 786; 134 Ind., 92. 

The defendants must have a felonious intent, the court below so 
charged. S. v. Lancaster, ante, 204. 

All of the following defendants were found guilty of (1) misapplica- 
tion (2) conspiracy. J. H. Pickelsimer, chairman of the board of county 
commissioners, C. R. MeNeely, a county commissioner and also county 
accountant, A. M. White, S. R. Owen and W. L. Talley, county com- 
missioners, 

J. H. Pickelsimer—misappheation and conspiracy: Evidence (A) 
He was chairman of the board of county commissioners. From 1 Au- 
gust, to 15 December, 1930, when the bank closed the county of Transyl- 
vania had at all times over half a million dollars in the Brevard 
Banking Company, except 28 November, 1930, it was the lowest $472,- 
887.86. On 29 November, 1t shows with the bond sale and interest 
$101,625, added and other amounts making $579,187.86. 

(B) When the tax anticipation notes resolution for the sale was 
passed, Shipman, president of the bank, was in the commissioners’ room 
with all the commissioners, and Pickelsimer, McNeely, Shipman and 
Silversteen were together in the county accountant’s office a few days 
before the sale resolution of 1 September. 

(C) He and the board had the letter of the two bankers, Shipman and 
Silversteen, which was afterwards published in the newspaper “To carry 
on schools and road work while taxes are being collected,” and at the 
time in the bank there was over a half milhon dollars of the county’s 
money, and large sums already allocated to schools and roads. 

(D) After the tax anticipation notes sale was ordered for the $100,000 
and purchased by the Brevard Banking Company, the bankers kept the 
notes and did not sell them until about two and a half months afterwards, 
when there were heavy withdrawals from the bank and a falling off 
of deposits, then on 29 November, 1930, credited the sale to the county. 

(E) Ira Galloway, a witness for the State, testified, in part: “Q. 
Prior to the time that letter was written, had you seen the defendants 
Silversteen and Shipman im conference with any of the commissioners ¢ 
Answer: Yes. Q. On the first time that you saw them there, where were 
they and who was preseut? Answer: Mr. Shipman and Mr. Silversteen 
were in Mr. McNeely’s office with Mr. McNeely and Mr. Pickelsimer. 
I did not hear their conversation. Q. How long was that before this 
letter was written and published? Answer: I-do not know just how 
long. Just a few days. I could not say just how many days it was. 
The best of my recollection is that Shipman was up there in the com- 
missioners’ room on 8 September, when the resolution was passed. There 
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were present at the meeting Mr. Pickelsimer, Mr. McNeely, Mr. Owen, 
and to the best of my recollection, Mr. Fisher was there at that meeting. 
Q. (By the solicitor) : What was the discussion that day ? Answer: They 
talked about this note issue, this hundred thousand dollar note and also 
passed a resolution in regard to it.” 

Liability of Pickelsimer to the Brevard Banking Company $12,000 as 
maker, endorser $6,575, overdraft $6.12, total $18,581.12. There are 
other facts and circumstances in the evidence for the State against 
Pickelsimer. We think the evidence was sufficient to be submitted to 
the jury. 

C. R. McNeely—misapplication and conspiracy: Evidence (A) He 
was a county commissioner and also county accountant. Before the tax 
anticipation notes for $100,000 were issued, he knew of the amount in 
the Brevard Banking Company, belonging to the county as being over 
a half million dollars. He was in conference with Shipman, president 
of the bank and others. On 1 September, 1930, he addressed a letter to 
the board, signed by himself, and among other things, said: “It 1s neces- 
sary to borrow $100,000 for the purpose of paying appropriations made 
for the current fiscal year in anticipation of the collection of the taxes 
and other revenues of the current fiscal year. I, therefore, submit herein 
the statement and certificate required of me by section 4 of ‘The County 
Finance Act,’” ete. All the members were present when the resolution 
was passed. “Whereupon the board, upon the motion of W. L. Talley 
and seconded by Mr. A. M. White, then adopted same without change or 
amendment by the following roll call vote,” ete. 

(B) All the commissioners voted “Aye,” and all the commissioners 
signed the resolution. He saw the letter of the bankers, heretofore set 
forth, to the board, and which was published in the newspaper signed 
3 September, 1930. 

(C) He was present on 17 September, 1930, when the tax anticipation 
notes of $100,000 were sold to the Brevard Banking Company. He and 
all the commissioners signed the sale resolution. 

(D) He knew, of all men in the transaction, the financial condition 
of the county. That was his special duty—county accountant. The 
bankers kept the $100,000 of bonds in denominations of $10,000 each for 
nearly two and a half months, and after heavy withdrawals from the 
bank and a falling off in deposits, sold same and depos:ted the proceeds 
of the notes and interest, $101,625, and they were allocated 29 Novem- 
ber, 1930, At the time large sums of money had already been allocated 
for schools and roads and in the bank for those purposes. 

(E) M. B. Bagwell, a witness for the State, testifie, in part: That 
McNeely asked him “if he was on the grand jury and that McNeely said 
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he did not see why they found a bill against him and I replied they could 
not help it according to the law and evidence. Q. What else? Answer: 
I told him that I did not see how they could borrow a hundred thousand 
dollars with the money they had in the bank.” The court instructed 
the jury that this evidence was admitted only as to defendant McNeely. 
The witness said MeNeely told him that they had to do it to save the 
bank. 

(IF) H. N. Blake, a witness for the State, testified, in part: “I am 
acquainted with T. R. McNeely, one of the defendants. I had a conver- 
sation with him with reference to the note in question. I asked MeNeely 
why he borrowed the money when he had it here 1n the bank to pay the 
note and he said well, he came home from Ves Ashworth’s funeral one 
day and three of the bank officials, Mr. Shipman, Mr. Silversteen and 
Mr. Allison were at his room and that they had already got Mr. Pickel- 
simer there and that they wanted to borrow this money by this note in- 
stead of drawing it out of the bank because the bank was in a precarious 
position. Mr. McNeely said he objected to agreeing to sign that note 
and he thought it over and he thought if it was going to ruin Transyl- 
vania County for the bank to close, he thought it would be better to 
borrow the money and pay for it than to try to take it out of the bank.” 
The court instructed the jury not to consider this evidence against any 
of the defendants except McNeely. The witness continued: “Q. What 
did he say, if anything, with reference to Mr. Shipman and Mr. Silver- 
steen ? Answer: He said that Mr. Shipman and Mr. Silversteen said 
that they would see that there was no blame attached to him in borrow- 
ing this money. That is as far as the election was concerned; that they 
borrowed the money before the election.” 

W. H. Grogan, a State’s witness, testified to a conversation with Mc- 
Neely, substantially as the above. 

(G) John C. Tinsley, a witness for the State, had a conversation with 
C. R. McNeely, testified, in part: “I don’t know as to that particular 
$100,000. We had a conversation right after the bank closed and found 
out they had $581,000 there to their credit and I asked them why they 
were borrowing money with all that credit in the bank and he said 
something similar to ‘if they had called on them for the money they 
could not have paid it. That is about all. I asked him why they were 
borrowing money with all that deposited in the bank. It was just curi- 
osity of me. He said if they had called on them for the money they 
could not have paid it.” 

(H) The hability of McNeely to the Brevard Banking Company, as 
maker $5,115, as endorser $5,006.24, total $10,121.24. There are other 
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facts and circumstances in the evidence for the State against McNeely. 
We think the evidence was sufficient to be submitted to the jury. 

A. M. White, S. R. Owen and W. L. Talley—charge misappheation 
and conspiracy against them as county commissioners: We see no suffi- 
cient evidence against A. M. White, S. R. Owen and W. L. Talley to 
have been submitted to the jury. We are now dealing with a criminal 
charge. It seems that certain motions were made by W. L. Talley and 
seconded by A. M. White, in regard to the issuance and sale of the tax 
anticipation notes. They could have relied on the statements of C. R. 
McNeely, county accountant. It was his duty to inform the board of 
county commissioners in reference to financial matters. The certificate 
from him to the board was headed: “Certificate of county accountant 
chief financial officer of Transylvania County, North Carolina. To the 
board of county commissioners, certifying financial data as a basis for 
issuance of revenue, anticipation notes.” He signed the certificate and 
resolution “C. R. McNeely, county accountant, chief financial officer of 
Transylvania County, N. ©.” 

It seems as if the settlement with the county attorney on 29 Novem- 
ber, 1930, the motion was made by W. L. Talley and seconded by S. R. 
Owen. A. M. White had some 23 shares of stock in the bank: 3 shares 
dated 138 March, 1914; 5 shares dated 13 March, 1914; 3 shares dated 
6 May, 1916; 2 shares dated 9 September, 1916; 10 shares dated 10 
November, 1917. 

The hability of Owens to the Brevard Banking Company, as maker 
was $600, endorser $1,923.10, total $2,523.10. 

The liability of Talley as maker was $409, endorser $40.00, total 
$449. 

The hability of White as maker was $3,133.33, as endorser $1,833.33, 
total $4,966.66. 

There are other suspicious circumstances against these defendants, but 
we do not think the evidence sufficient to have been submitted to the 
jury. The fact that the evidence against these three defendants was not 
strong, no doubt was the reason the court below imposed the fine of 
$1,000 against each of them on the conspiracy charge and judgment was 
suspended on payment of the costs on the misapplication charge. 

After a painstaking study of the record, we think defendants’ many 
and numerous contentions and assignments of error are without merit. 
The court’s remark on the redirect examination of Galloway, which de- 
fendants contended was an expression of opinion, under the circum- 
stances, we do not think prejudicial. S. v. Robertson, 86 N. C., 629. 
The letters dated 16th and 17th of October, published in the Brevard 
News, from Pickelsimer to Shipman, and the purported reply of Ship- 
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y against Shipman, is not so ma- 
terial as to be prejudicial, but we think they were properly proved. 
Many of the exceptions and assignments ot error to the charge of the 
court below are to contentions. They cannot be sustained. The matter 
at the time should have been called to the attention of the court. S. v. 
Sinodis, (SON, Ci, at p. 571. We do not think the court impinged on 
OS. 002. Davis: 1, dong, 189 XC. 129. 

We cannot say that the judge’s charge was abstract propositions of 
law without reference to the facts. As to what constituted conspiracy 
in the beginning of the charge, and fully set out in this opinion, was 
later set forth and inade applicable to the facts. The court below nar- 
rowed the evidence, in its introduction as against the particular defend- 
ants, although some of it was competent against all after evidence of 
the conspiracy was shown aliunde. The evidence was restricted on the 
frial to the particular individual or individuals, the charge giving the 
ditferent aspects of the law of conspiracy was not prejudicial, the matter 
was easily reconcilable and not in conflict. Way v. Grove, 195 N. C., 
at p. 2387. A foundation was laid, but the evidence restricted, this was 
favorable to defendants. “Ilere a foundation must first be laid, by 
proof, sufficient in the opinion of the judge, to establish, prima facie, 
the fact of conspiracy between the parties, or proper to be laid before 
the jury, as tending to establish such fact.” 1 Greenleaf on Evidence, 
sec. 111, at p. 126. 

It may be noted that none of the State’s evidence was denied by the 
defendants. .A serious charge of misapplication and conspiracy was made 
against them by the State and they made no denial except the plea of 
not guilty, and that the evidence was not sufficient to be submitted to 
the jury. The court below fully protected them under the statute—that 
not going on the stand should not create any presumption against them 
is not to be considered to their prejudice. 

The gist of the matter can be detected in what Ramsey in his testi- 
mony said he heard Ralph Fisher, attorney for the board, say: “They 
called him into the bank, or asked him to come down, and he went down, 
and Mr. Shipman was present, and [ can’t be positive, but I think he 
said Mr. McNeely and Mr. Pickelsimer were present also. And they 
sat down and Mr. Shipman said ‘You gentlemen have a note coming 
due,’ I think he said on 15 December, ‘and we cannot pay that without 
taking the breeches off some of the best people in town.’” In this re- 
mark, the taxpayers of the county were forgotten, and proved to be the 
victims. 

At the time the bank closed, on 15 December, 1930, the liability of the 
main actors in the indictment, was as follows: 


man thereto, 1f introduced improperly 
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Shipman, president of the bank (part of overdraft disputed) %50,219.75 


Silversteen, vice-president of the bank... 23,990.00 
Pickelsimer, chairman of board of county commissioners ......... Toe 1,42 

C. R. McNeely, county accountant and member board 
county Commissioners 0.0... he este iarch ty reich eee _ 10,121.24 
Ralph Fishey COMM Att OR OY yseihautascersnist sunonm aoidariyareiydleckss _ 2,360.00 
BPA LiL cesar patannctbaccdenetdacncdstewiatia ducted ootiantocsanstsoteeaats #105,272.11 


Shipman had an overdraft (which was disputed) of $21,703.81, and 
Pickelsimer had an overdraft of $6.12. Silversteen had on deposit 
$212.79, MeNecly $358.06 and Fisher $313.05. 

On deposit to the eredit of Transylvania County was the sum of 
*561,145.86. 

The court below charged the jury: “The court instruets you in analvz- 
ing the testimony and making up your minds about this case, you will 
remove from vour minds every prejudice and bias, aud relying only 
upon vour oaths that vou will sit together, hear the evidence, and render 
vour verdict accordingly.” 

The jury are the triers of the facts and have found the defendants 
Shipman, Silversteen and Fisher guilty of conspiracy; and Pickelsimer 
and MeNeely guilty of conspiracy and misapplication. In law, as to 
them, we see 

No error, 

As to White, Owen, and Talley, the motion to dismiss the action or 
for judgment of nonsuit should have been granted by the court below as 
to them. The judgment of the court below, as to them, is 

Reversed. 


Connor, J., dissenting. At the trial of this action in the Superior 
Court of Transylvania County, the defendants, T. H. Shipman, J. S. 
Silversteen, J. H. Pickelsimer, C. R. McNeely, Ralph Fisher, A. M. 
White, S. R. Owen and W. L. Talley, were each convicted of a criminal 
conspiracy, as charged in the indictment; the defendants other than 
T. H. Shipman and J.S. Silversteen, were also convicted of the criminal 
misapplication of funds belonging to Transylvania County. The jurors 
in their verdict recommended that mercy be extended to each of the 
defendants in the judgment of the court. 

The judgment on the verdict that the defendants are guilty of a 
criminal conspiracy as charged in the indictment was (1) that the de- 
fendants, T. H. Shipman, J. H. Pickelsimer, C. R. McNeely and Ralph 
Fisher, each pay a fine of $5,000, and be confined in the State’s prison 
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for a term of not less than two or more than five vears; (2) that the 
defendant, J. S. Silversteen pav a fine of $5,000; and (3) that the de- 
feudaut>. A. M. White, S. R. Owen and W. L. Talley, each pay a fine 
of $1,000, 

It was ordered by the court that judgment on the verdict that the 
defendants other than T. H. Shipman and J. §. Silversteen, are guilty 
of a criminal misappheation of funds belonging to Transylvania County, 
as charged in the indictment, be continued, and that the defendants pay 
the costs of the action, pro rata, as directed in the judgment. 

From the judgment, the defendants appealed to this Court, assigning 
errors at the trial, for which they contend that the judgment should be 
reversed, or at least that they be granted a new trial. On this appeal, 
the assiguments of error based on the exceptions of the defendants, A. M. 
White, S. R. Owen and W. L. Talley, to the refusal of the trial court 
to allow their motious for judgment as of nonsuit (C. S., 4643), are 
sustained. Under the provisions of the statute, a verdict of not guilty 
as to these defendants will be entered in the Superior Court of Transyl- 
yania County. This Court is of the opinion that the evidence at the 
trial was uot sufficient to support a verdict of guilty as to the defendants, 
A. M. White, S. R. Owen and W. L. Talley, and therefore reverses the 
judgment as to these defendants. The judgment as to the other defend- 
ants is afhrmed. I coneur with Brogden, J., that the evidence is not 
sufficient to sustain the verdict of guilty as to any of the defendants 
and that for this reason the judgment of the Superior Court should be 
reyersed not only as to the defendants, A. M. White, S. R. Owen and 
W. L. Talley, but also as to the other defendants. 

In my opinion, there was no evidence at the trial of this action in 
ihe Superior Court tending to show that the defendants, or any two 
or more of them entcred into an agreement to do an unlawful act, or to 
do a lawful act for the purpose of accomplishing an unlawful end, or 
that any of the defendants misapplied any funds belonging to Transyl- 
yania County, as charged in the indictment. 


Brocpen, J., dissenting. The two paramount questions arising upon 
the evidence may be stated as follows: 

1. Did the defendants Silversteen, Shipman and Fisher, participate 
in procuring the issuance of tax anticipation notes, aggregating $100,000 ? 

2, Did they participate in procuring the issuance of said notes for 
the purpose of causing the proceeds thereof to be deposited in an 1n- 
solvent bank of which Shipman and Silversteen were stockholders, 
directors and officers, thus defrauding Transylvania County? 
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The scene opens at a funeral and ends for some of the defendants at 
the penitentiary. On 26 August, 1930, Ves Ashworth was buried, and 
on the way from the funeral Shipman and Silversteen requested a wit- 
ness for the State, named Allison, to go with them to the courthouse to 
see the defendant, McNeely, the county accountant and ‘inancial officer 
of said county. The words of the witness tell the story: “Shipman told 
MeNeely that Transylvania County had a note that would be due in 
a short time and that it would work a hardship on the people of Transvl- 
vania County to pay this note in that short time, and asked him if he 
could not give an extension of time. That is all I remember. McNeely 
said he could not do anything himself but to take it up with the other 
commissioners. . . . There was nothing said about borrowing money.” 
Six days thereafter, to wit, 1 September, 19380, MeNecly, the county 
accountant, filed with the board of commissioners a certificate in accord- 
ance with section 4 of the County Finance .\ct. This certificate shows 
that on 28 July, 1930, the board of commissioners had appropriated 
under three divisions the sum of $124,821.32 for schools and 815,148.88 
for roads for the current fiscal year expiring 30 June, 1921. The certifi- 
cate further declared: “It is necessary to borrow $100,000 for the pur- 
pose of paying appropriations made for the current fiscal year in antici- 
pation of the collection of taxes,” ete. 

There is no evidence that any of the other defendants knew of, ap- 
proved, or procured the filing of this certificate. 

On the same day, to wit, 1 September, 1930, the board of county com- 
missioners duly adopted a resolution authorizing the borrowing of 
$100,000 in anticipation of the collection of taxes, said loan to be evi- 
denced by ten promissory negotiable notes of the county in the sum of 
$10,000 each. It was further ordered that advertisement for bids be 
published in the Brevard News, the Asheville Times and the Daily Bond 
Buyer, published in New York City, notifying prospective purchasers 
that bids would be received by the board “until ten o’clock a.m. on 13 
September, 1930.” 

There was evidence that Shipman and Fisher were present when the 
resolution was adopted, but there is no evidence that they advised, 
counseled or even approved the resolution at that time. Silversteen was 
not present, and the trial judge expressly excluded as to him all evidence 
showing who was present at the meeting. 

Immediately upon the passage of the resolution and the advertisement 
for bids, a political war began to flame and roar. The election was 
coming on in November. The editor of the local newspaper said: “The 
Democratic political leaders were making political capital of it over 
the county. . . . The battle was hot and fast and furious.” 
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Thereupon, three days after the resolution was adopted, to wit, on 3 
September, 1930, the defendants, Shipman and Silversteen, wrote the 
letter appearing on page 65 of the record and set out in full in the 
opinion of the Court. The letter was addressed to the board of com- 
missioners, and while the newspaper editor put a so-called “lead” at the 
top of the letter as published, this “lead” was no part thereof. 

September 138, 1930, was the day set for receiving and opening the 
bids for the tax anticipation notes. The commissioners met, but no bids 
were there. .An order was passed declaring: “It is desired to dispose 
of the said notes to meet the needs of appropriations made in anticipa- 
tion of the collection of taxes,” etc. And it was ordered that the meeting 
adjourn until Wednesday, 17 September, 1930, at ten o’clock a.m., “at 
which time the board will entertain bids for $100,000 revenue anticipa- 
tion notes.” 

When the board met on 17 September, the Brevard Banking Com- 
pany, through its president, Thomas H. Shipman, by a written proposal, 
dated 17 September, offered to purchase the notes at par, provided the 
“board will furnish the transcript of proceedings sufficient to evidence 
the legality of the notes to the full satisfaction of Clay, Dillon & Van- 
derwater, bond attorneys of New York City.” The board, finding that 
“the bid of the Brevard Banking Company to be the highest and best 
bid,’ awarded the notes to said bank. 

At this point, there is a break in the evidence. It does not appear 
what became of the notes. They were not in the bank. Whether the 
delay was due to inability to find a purchaser for them or that the bond 
attorneys in New York had not approved the issue is not disclosed. The 
liquidating agent, however, testified: “The bank did not get the money 
for those notes and the county did not get credit for them until 24 
November.” Nevertheless, on said date the county received credit for 
every penny of the money plus interest, and the proceeds were distributed 
to the various county funds. 

The bank was closed on 15 December, 1930. 

The foregoing is the chronological development of the transactions 
from inception to the closing of the bank. 

A survey of the movement of events, as disclosed by the evidence, 
totally fails to connect the defendants, Silversteen, Shipman or Fisher 
with the issuance of the notes unless the letter of 3 September, 1930, 
is sufficient to identify them as conspirators if any conspiracy existed. 
The letter and the bare fact that Shipman and Silversteen were seen 
at the courthouse on one occasion on 26 August, and that Shipman and 
Fisher were present when the resolution was adopted, is the sum total 
of the evidence against them. <All other evidence as to Silversteen was 
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expressly excluded by the court except testimony showing how much 
stock he owned in the bank, the amount of his deposits and the aggregate 
of his indebtedness. The fact that he was a depositor and stockholder 
in the bank did not have even an imaginary bearing upon the con- 
spiracy, and the evidence in behalf of the State was dircetly, explicitly 
aud unequivocally to the effect that all his notes were “good and per- 
fectly solvent.” Therefore, the only possible evidence competent against 
him and his codefendant Shipman was the letter of 3 September, 1930. 
Consequently, it is desirable to analyze that document in the hght of the 
circumstances, and, of course, with due regard for the reasonable in- 
ferences and implications arising therefrom. The undisputed facts sur- 
rounding the letter may be summarized as follows: (1) The letter was 
written to the board of commissioners and not to a newspaper. How 
and from whom the newspaper editor received it is not disclosed. Nor 
does it appear that it was published with the knowledge, consent or 
approval of either Fisher, Shipman or Silversteen. (2) [It was written 
three days after the notes were actually authorized by resolution duly 
adopted, and after the board of commissioners had adjourned. Mani- 
festly, if a conspiracy was on foot in the adoption of the resolution, 
such conspiracy was a completed fact before the letter wis written. (3) 
The authorization of the notes by the board had created a political war, 
and the transaction had subjected the members thereof to bitter criticism 
and attack, (4) At the time it was written there was no suggestion 
that the bank should purchase the notes. Neither did it appear that the 
bank desired or contemplated the purchase thereof. How could Shipman 
or Silversteen know or even surmise, notwithstanding wide publication 
for bids, that no bid would be received ten days thereafter ? 

In short, the letter, viewed in its setting, was no more than an ex- 
pression of approval of the business judgment and discretion of a 
politically badgered governing authority. 

But it is insisted that the letter was false to the knowledge of the 
writers. The falsity is based upon the fact that on 1 September, 1930, 
the county had in bank to the credit of various funds the sum of 
$627,296.13. Consequently, it is argued that there was no necessity for 
borrowing more money, particularly for schools and roads because the 
school fund had to its credit the sum of $72,230.71, and the road fund 
$13,410.23. Included in the total balance of $627,296.13 was $278,000 
proceeds of a bond issue under chapter 436, Public-Local Laws of 1929, 
which specifically provided that the money should be deposited in the 
bank “and held as a separate fund to be used only for the purposes 
authorized by this act.” Hence this fund must not be counted in deter- 
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mining the amount of available money for general county purposes, In 
addition, there were two tax anticipation notes of $75,000 each, payable 
on 15 September, and 15 December. Consequently, this sum of $150,000 
should be deducted from the total balance in determining the amount 
available for general county purposes for the fiscal year. Furthermore, 
interest charges on various bond issues shown in the budget for the fiscal 
vear was $87,000. Certain sinking funds were also included in the 
total, which, of course, should be deducted in arriving at available 
revenues. The result is, from a perusal of the evidence, that when the 
notes and bond interest items were paid that the county would have 
had. slightly more than $100,000 available for all purposes for the 
entire fiscal year except such as might be realized from the collection 
of taxes. The fiscal year began on 1 July, and, therefore, on 1 Sep- 
tember, only two months of the fiscal vear had expired. The county 
accountant testified that in paying the $150,000 of notes the said sum 
would be drawn from the following funds in the bank: (a) general 
county, $2,000; (b) health and poor, $5,000; (¢) road fund, $23,000; 
(d) debt service, $45,000; (e) school fund, $75,000. wAs the school fund 
on 1 September, had on deposit only $72,230.71, it 1s obvious that when 
the notes were paid in September and December that the entire school 
fund would be wiped out, leaving no funds available to operate the 
schools from 15 December to the end of the fiscal vear, unless, of course, 
taxes could be collected or money borrowed. 

Therefore, when Shipman and Silversteen stated in the letter to the 
county commissioners on 38 September, 1930, that 1t was “good business 
. . . to borrow against uncollected taxes in order to keep the schools 
and roads going,” said statement is established as true by the evidence 
offered by the State, and yet Silversteen and Shipman and their descend- 
ants are marked with the burning brand of felony merely because they 
wrote a letter which contained no false statement or representation. 

But for the sake of the argument, let it be assumed that Silversteen 
and Shipman and all the other defendants participated in procuring 
the issuance of the tax anticipation notes. The issuance of the notes 
worked no hurt to the county if the proceeds were deposited in the 
bank to the credit of the county, unless, of course, the bank was insol- 
vent. Was the bank insolvent? The sole and only evidence of insol- 
vency was the testimony of the liquidating agent. He testified that in 
his opinion the bank was insolvent, but continuing his testimony, he 
said: “I stated that in my opinion the Brevard Banking Company was 
insolvent on 17.September. By the use of that term I mean if the bank 
had closed that day, it would not have been able to pay off all of its 
creditors.” In other words, every man is insolvent, who, upon leaving 
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his office at night, if all of his creditors met him at the door, could not 
pay them in full at that instant; or a bank would be insolvent if at 
the close of business on any particular day, all of its ereditors should 
appear at the cashiers window, and it was unable to hand out in cash 
the full amount due every creditor. This conception of the solvency of a 
bank or of an individual is so weird that I do not pause to debate it. 
Obviously, the opinion evidence of insolvency was based upon a false 
and erroneous assumption, and such opinion is therefore no evidence 
at all, and upon objection, it was the duty of the judge to strike it from 
the record. 

The evidence, in its entirety, produces certain clear cut, and indis- 
putable conclusions: 

(1) The board of county commissioners of Transylvania County, in 
strict accordance with law, and in the exercise of a judgment and discre- 
tion delegated by statute, authorized the issuance of ten negotiable, tax 
anticipation notes, aggregating one hundred thousand dollars: 

Cousequently the issuance of said notes was a lawful act. 

(2) The sale of the notes to the Brevard Banking Company, was 
duly made to the only bidder, complying with the terras thereof and 
with the statute. 

(3) The proceeds of the sale were duly received and deposited to the 
credit of various funds of the county, in a depository duly and regularly 
appointed and designated in accordance with law. Moreover, there is no 
evidence that said depository had not complied with chapter 146, section 
19, of the Publhie Laws of 1927, and in pursuance thereof furnished 
bonds “in an amount sufficient to protect such deposits.” Indeed, it 
afhrinatively appears that at the time of the deposit the county held 
surety bonds and collateral in excess of three hundred and seventy 
thousand dollars to protect public funds. 

(4) At the time the notes were issued the appropriat.on for schools 
for the fiscal year was $124,821.32, and there was available for general 
school purposes on hand the sum of $72,230.71. Tax anticipation notes 
aggregating $150,000 were falling due on 15 September and 15 Decem- 
ber. In paying these notes it would have been necessary to withdraw 
seventy-five thousand dollars from the general school fuad, theretofore 
allocated, and hence on 15 December the general school fund, unless 
supplemented by tax collections or borrowed money, weuld have been 
overdrawn. 

(5) There is no evidence that any defendant received an atom or 
electron of benefit from the transaction, or that the county has lost or 
will lose a penny because of the issuance of notes. 
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(6) There is no competent evidence of the insolvency of the bank 
on the date of the passage of the note resolution, or if insolvent that any 
defendant knew of it. 

The State attempts to show insolvency by certain declarations of Ship- 
man to the effect that if the bank should be compelled to pay out 
seventy-five thousand dollars, it would work a hardship on the people 
of the county, because the bank would necessarily raise the fund by 
collecting from its debtors. Shipman described the situation in rather 
homely English when he said that enforced collections by the bank 
would “take the breeches off of some of the best people in town.” This 
however, should not be imputed to him for conspiracy, for under eco- 
nomic conditions then and now prevailing, some of the best people im 
eycry community in the country have not only lost their breeches but 
their underclothing also, under the compulsion of paying debts to banks 
and other creditors. 

In general terms a conspiracy is an agreement to do an unlawful act, 
or to do a lawful act in an unlawful way. 

In the case at bar, the evidence conclusively established the fact that 
the issuance of the notes was a lawful act. Now, what unlawful means 
were employed 4 

The State contends that the unlawful purpose consisted in depositing 
the money in an insolvent bank. But the State failed to offer any 
competent evidence of insolvency, or that the county had suffered the 
loss of a penny. Where is the crime? Where is the proof of any crime? 

The evidence for the State says that a bank in Transylvania County 
failed on 15 December, 1930, and that at the time the county had 
$561,145.80 on deposit therein. It says further, that the county com- 
missioners on 17 September, had lawfully sold one hundred thousand 
dollars of tax anticipation notes, and that in accordance with law the 
proceeds thereof had been duly deposited in a lawful depository, which 
had given the bonds or security as required by statute for the protec- 
tion of pubhe funds. For this several of the defendants go to the 
penitentiary. 

After a thorough study and analysis of the evidence, I cannot reach 
the conclusion held by the majority of my brethren. I can see no crime 
and no competent proof of any crime described in the bill of indictment. 


554 IN THE SUPREME COURT. [202 


KinG v. Pope, 


H. E. KING y. D. H. POPE. 
(Filed 6 April, 1982.) 


1. Highways B f—Violation of safety statute is negligence per se and 
question of proximate cause is ordinarily for jury. 

The violation of a statute enacted for the safety of thcse driving upon 
the highway is negligence per se, and when such violation is admitted 
or established the question of proximate cause is ordinarily for the jury. 
N. C. Code, 1981 (Michie), 2621(45), 2621(46), 2621(51), 2621(54), 
2621 (55). 

2. Highways B k—Failure of guest to demand to be let out of car held 
not contributory. negligence as a matter of law. 

Where the evidence discloses that the plaintiff was a ;zuest in the de- 
fendant’s car on a trip to another city and that the defendant on the 
return trip was driving in a reckless manner in violation of the speed 
limit and driving on the wrong side of the road and in turning curves at 
a dangerous rate of speed, and that the plaintiff repeatedly remonstrated 
with the defendant's driving and that soon thereafter the car turned over 
while the defendant was attempting to take a curve at a dangerous rate 
of speed, causing injury to the plaintiff: Held, under the facts and cir- 
cumstances of this case the plaintiff's failure to demand that the defendant 
stop the car and let him out was not contributory negligence as a matter 
of law, and the issue was properly submitted to the jury under instruc- 
tions which were free from error, and held further, if the defendant's 
conduct was wilful and wanton the plea of contributory negligence could 
not avail him. 


APPEAL by defendant from Cranmer, J., and a jury, at August Term, 
1931, of Wayne. No error. 

This is an action for actionable negligence, brought by plaintiff 
against the defendant alleging damage. The defendant denied negligence 
and set up the plea of contributory neghgence. 

The plaintiff (Horace E, King) is a mechanical engineer, about 61 
years old, and lives in Goldsboro, N. C. L. S. Hadley is a merchant and 
lives in Wilson, N. C. D. H. (Dave) Pope hives in Raleigh, N. C. The 
plaintiff, King, and Hadley were going to Winston-Salem to attend the 
fair and a banquet to be given by Mr. Reynolds. They were invited 
by Pope to go in his 77 Chrysler sedan. They arrived in Winston-Salem 
on Tuesday night, 7 October, 1931, about dark, attended the banquet and 
the next day went to the fair, and left there that evening, Wednesday, 
8 October, just before dark. Pope was at the wheel of the car, sitting 
beside him was Hadley and plaintiff was sitting on the back seat. Plain- 
tiff describes the wreck as follows: “The first recollection I got of 
approaching Hillsboro was when the tires gave me first warning when 
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the ear started to turn around. Before we got there he (Pope) was 
driving at a pretty good gait and I remonstrated with him, that 1 
wouldn’t take the curve around the corners so fast, that a Chrysler was 
notoriously light behind and at the next corner he said ‘You see that 
takes as good as any car you ever saw, and I said ‘I haven't ever seen 
one but what would turn around behind when vou take a corner fast, 
and I don’t like to take them so fast, we have got plenty of time,’ and at 
Burlington 1 got after him again, and he said ‘Why don’t you drive? 
and J said ‘I don’t know anything about a Chrysler and don’t know the 
road, and it is your car and it would be safer for vou to drive than me. 
for Lam off of my beat.’ He was going around 60 the biggest part of 
the time, 55 or 60. The speed was plenty fast when that thing came 
around, when the tires squealed. The road was dry and when the tires 
started to hollering I looked up and saw the car was over the white line 
on the left-hand side of the road and was still going; it wasn’t all of the 
ear over, but half or more was on the wrong side of the curve, showing 
the car was going on the outer side of the curve and the tires were 
hollering, ‘murder’ He probably might have come to the curve on his 
side of the road, I don’t say anything about that because I didn’t have 
anything to call my attention to look until I heard the tires and when 
I heard the tires the car was going that way and was still going and 
the car was over the white line; I don’t know how it hit. When I 
waked up I was in the Durham Hospital.” 

Plaintiff described the serious and permanent injuries he sustained; 
before then he was in good condition, had no physieal infirmities. 
“Hadn’t taken a dose of medicine in 40 vears and never sent for a 
doctor in my life for my own self.” On cross-examination plaintiff 
testified, in part: “I cautioned him (Pope) about taking that car 
around the corner that he was going too fast; far as the reckless part 
of that is concerned I am not going to put that construction on it 
particularly. If I swore to that in my complaint, then I will swear 
to it now. He was driving that automobile in such manner that to any 
reasonable man the driving of it was reckless. There are places all 
along that road, filling stations and houses and villages and towns, but 
I don’t think they would appeal to me to get out in the dark 40 miles 
away from my car, when I was riding with a man that was supposed 
to carry me back; I don’t think you would have gotten out.” 

L. S. Hadley testified, in part: “T recall after we reached the edge of 
Hillsboro. Mr. Pope was driving the car; Mr. King was sitting behind 
him and I was on the front seat. We were driving pretty fast. I 
elaneed at the speedometer a good many times, and it was from 55 to 
60, maybe as high as 65 miles an hour. Mr. Pope was talking about 
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the race his horse won that day and was very enthus:astic about the 
horse and he turned his head two or three times to look at Mr. King 
and Mr, King said ‘Keep your head to the front, I can hear you,’ and 
I said something to Mr. Pope about driving so fast and gesticulating 
with his hand. I didn’t know we struck the turn until the car began 
to turn over. When I saw I wasn’t broken up I saw Mr. Pope. How 
he got out of the car I don’t know, and finally I founc. Mr. King and 
began to shake him and he didn’t answer, and finally he groaned, and 
the first thing he said was ‘My legs are paralyzed,’ anc I straightened 
him out, and by that time a crowd got there, they raised the car up 
and pulled Mr. King out the door on the under side and I crawled 
through the top door and got out that way. Mr. Pope, when I got out, 
was sitting in somebody else’s car just a few feet from where this car 
turned over. Somebody phoned for an ambulance and all three of us 
got in it and went to Durham to Watts Hospital. Mr. King was un- 
conscious practically all the way and I thought possibly dead before he 
got there. . . . I remember him telling him (Pope) that a Chrysler 
was notorious for being light behind and not taking turns, and Mr. 
Pope says, “This car takes turns as good as any car, you watch it at the 
next turn.’ I don’t know whether that was the last turn or not. I 
knew Mr. King well before this time. As well as I know anyone. His 
condition before this time was as near perfect as any man I know. He 
had the use of all limbs, muscles and all faculties and was an exception- 
ally stroug, active man. I haye seen him work at the mill and he had 
muscles lke a blacksmith. I saw his arm today and there had been 
considerable shrinkage.” 

There was evidence by several physicians and nurses as to the nature 
and extent of the injuries and suffering of the plaintiff. 

The defendant offered no evidence. The plaintiff was a guest in de- 
fendant’s automobile, sitting in the back seat. All the evidence was 
to the effect that defendant “was sober, in full possession of his faculties, 
and an experienced driver, was operating his motor vehicle along a 
road, with which he was thoroughly familiar.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint? Answer: Yes, 

2. Did the plaintiff by his own negligence contribute to his injury, 
as alleged in the answer? Answer: No. 

3. In what amount, if any, 1s the plaintiff entitled to recover of the 
defendant? Answer: $8,500.” 


Or 
Qt 
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Judgment for plaintiff was rendered by the court below on the verdict. 
The defendant excepted to the judgment as signed, made numerous ex- 
ceptions and assignments of error and appealed to the Supreme Court. 
The material ones and necessary facts will be considered in the opinion. 


J. Faison Thomson for plaintiff. 
Ruark & Ruark for defendant. 


Crarkson, J. At the close of plaintiff’s evidence and at the close of 
all the evidence, the defendant in the court below made motions for 
judgment as in case of nonsuit. C. S., 567. The court below overruled 
the motions and in this we can see no error. 

All the evidence was to the effect that defendant had violated certain 
provisions of the Motor Vehicle Uniform Act, N. C. Code, 1931, Anno. 
(Michie), 2621(45), in reference to reckless driving; 2621(46) a and b, 
restrictions as to speed; 2621(51), driving on right side of highway, 
2621(54), 2621(55 

The court below read to the jury the sections above of the Motor 
Vehicle Uniform Act, which were applicable to the facts in this case. 
The court defined “negligence,” “proximate cause” and “contributory 
negligence,” and gave the contentions on this issue as to negligence, and 
charged the jury: “If you find by the greater weight of the evidence 
that Mr. Pope was operating the car in violation of the laws enacted 
by the General Assembly for the safety of people, and that by reason 
of such violations of the Jaw Mr. King was injured, and that such 
violation was the proximate cause of his injury, it will be vour duty to 
answer the first issue ‘Yes.’ If you do not so find, it will be your duty 
to answer it ‘No’ I have defined the term, negligence. The burden of 
the issue is upon the plaintiff, Mr. King, and if he has satisfied you 
by the greater weight of the evidence that the defendant, Mr. Pope, was 
negligent, and that Mr. Pope’s neghgence was the proximate cause, the 
real cause of his injuries, 1t would be your duty to answer the first issue 
‘Yes” If you do not so find, or if upon an entire weighing and consider- 
ing all the evidence you find it equally balanced it would be your duty 
to answer the issue ‘No” . . . The burden of the issue is upon 
the plaintiff, Mr. King, and if he has satisfied you by the greater 
weight of the evidence that the defendant, Mr. Pope, was negligent, 
and that Mr. Pope’s negligence was the proximate cause, the real cause 
of his injuries, it would be your duty to answer the first issue ‘Yes.’ 
If you do not so find, or if upon an entire weighing and considering 
all the evidence you find it equally balanced it would be your duty 
to answer the issue ‘No.’ ” 
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In Godfrey v. Coach Co., 201 N. C., at p. 267, speaking to the sub- 
ject, we find: “The violation of a statute, intended and designed to 
prevent injury to persons or property, or the failure to observe a positive 
sufety requirement of the law, is, under a uniform line of decisions, 
negligence per se. Dichey v. fh. R., 196 N. C., 726, 147 S. E., 15; 
Ledbetter v. English, 166 N. C., 125, 81 8S. E., 106€. And when a 
violation or failure of this kind is admitted or established, it is ordi- 
narily a question for the jury to determine whether such negligence is 
the proximate cause of the injury. Stultz v. Thomas, 182 N. C., 470, 
109 S. E., 361.” 

The defendant made no exceptions to this part of the charge of the 
court below. The jury answered this issue that plaintiff was injured 
by the negligence of the defendant. The battle was over the second issue: 
“Did the plaintiff by his own negligence contribute to ais injury?” 

The defendant contends: “The court should have held plaintiff negh- 
gent aS a matter of law in not demanding and insisting that the defend- 
ant stop the automobile and permit him, the plaintiff, to get out of the 
same.” We cannot so hold. Under the facts and circuristances of this 
case, we think it was a question of fact for the jury to determine. 

The court below charged the jury, in part, on this issue as follows: 
“I further instruct yore that the law recognizes that contributory negli- 
gence may be due either to acts of omission or acts of commission; in 
other words, lack of diligence or want of due care on the part of the 
plaintiff may consist of doing the wrong thing at the time and place in 
question, or may consist of doing nothing when something should be 
done. The test is: Did the plaintiff exercise that degree of care which 
the ordinarily prudent man would exercise under similar circumstances, 
and was his failure to do so the proximate cause of his injury? De- 
feundant Pope contends that his failure to exercise proper care was the 
cause of his injury and defendant Pope contends that it was an act 
of omission on his part; that he failed to do something that he should 
have done; that by his own testimony he told the jury Mr. Pope was 
operating the car recklessly, at a high and excessive rate of speed, and 
that he failed to have him stop the car and get out, and that by this act 
of omission he was negligent and that you should so find. Plaintiff 
contends that he remonstrated as best he could and that he was not the 
owner of the car and that he did the best he could. If the defendant 
Pope has satisfied you by the greater weight of the evidence that King 
was negligent, and that his negligence was the proximate cause of the 
injury 1t would be your duty to answer the second issue ‘Yes,’ but if 
you do not so find, and if upon weighing and considering all the evi- 
dence you find it equally balanced, you will answer it ‘No.’” We think 
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the charge of the court below correct, and the question of contributory 
negligence was for the jury to decide—not the court. 

In Huddy Automobile Law, Vol. 5-6, 9th ed. (1931), at p. 265, is the 
following: “The duty to remonstrate against excessive speed is not, 
however, absolute, but depends on the circumstances of the particular 
case, and usually presents a jury question,” citing numerous authorities. 
At p. 267-8: “The circumstances may be such as to charge the occupant 
with neghgence as a matter of law, where he unreasonably remains in 
the machine after adequate opportunity is offered for alighting, or at 
least, where he fails to insist on leaving the car. But this duty is not 
absolute, the question whether a failure to leave the vehicle is a want 
of ordinary care being dependent on the cireumstances of the particular 
case.” 

In Arause v. Hall (1928), 195 Wisconsin, 565, 217 N. W. Rep., at p. 
292, the following observations are made. “No case has been found, 
however, which attempts to define the amount of protestation necessary 
to relieve the guest of contributory negligence as a matter of law. When 
it is considered that the guest has no control over the automobile, and 
that it is not within his power to coerce the driver, 1t 1s apparent that 
all the guest may do is to indicate to the host his or her displeasure 
with reference to the manner in which the car is being driven. Under 
such circumstances, the considerate host will respect the feelings of his 
guest and modify his rate of speed, or other reckless conduct, to con- 
form to the pleasure of his guest. Should the host persist in his reckless 
driving, the guest may ask to be let out of the car, but that he should 
do so under all circumstances has never been held his duty as a matter 
of Jaw, so far as we are advised. Here the plaintiff did protest, not 
once, but several times. She did ask to be let out of the car, and it was 
for the jury to say whether her failure in this respect constituted a want 
of ordinary care on her part. The jury might well have believed that 
the ordinary person would have taken chances on remaining in the 
ear rather than be let out on a highway many miles from home on a 
dark night. It seems fairly plain that in every respect the question of 
plaintiff's contributory negligence was for the jury, and that their find- 
ing with reference thereto cannot be disturbed.” Royer v. Saecker et al. 
(1981) vvsecee WiSeg: cue: , 234 N. W. Rep., 742. Curran v. Earle C. An- 
thony, Inc. (Cal.), 247 Pac. Rep., 236; Alunson vy. Rupker (Ind.), 148 
N. E., 169; Heyde v. Patten (Mo.), 39 S. W., 8138. 

In Neftles v. Rea, 200 N. C., at p. 45, is the following: “Conceding, 
without deciding, that plaintiff may have been neghgent in entering 
defendant's car under the circumstances disclosed by the record, never- 
theless there is evidence of wilful and wanton conduct on the part of the 
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defendant in persisting in his reckless driving over the protests of his 
guests which resulted in plaintiff’s injury. This, if nothing else, saves 
the case from a nonsuit,” citing authorities. Batley v. Rh. R., 149 N.C, 
169; Ballew v. BR. R., 186 N. C., 704; Braxton 1, Matthews, 199 N, C.. 
484, 

““But as stated in Ballew v. R. #., supra, the intent to intlict the 
injury may be constructive as well as actual. It is constructive where 
the wrongdoer’s conduct is so reckless or so manifestly indifferent te 
the consequences, where the safety of life or limb is involved, as to 
justify a finding of wilfulness and wantonness equivalent in spirit te 
actual intent.’” Braxton’s case, supra, at p. 485. 

If the defendant’s conduct was wilful and wanton, the plea of con- 
tributory negligence could not avail him, and he would not, under such 
circumstances, be entitled to a nonsuit. In the judgment below we find 

No error. 


a 


HAZEL BATSON vy. CITY LAUNDRY COMPANY, 
(Filed 18 April, 1982.) 
Trial G a—After reserving rulings on motions of nonsuit court may not 


set aside verdict for insufficiency of evidence as a matter of law. 


Where the defendant moves for judgment as of norsuit at the close 
of the plaintiff’s evidence and at the close of all the evidence. and the 
court reserves his rulings on the motions until after verdict. upen the 
rendition of a verdict in the plaintiff's favor the court is without 
authority to set aside the verdict for insufficiency of the evidence as a 
matter of law, and grant the motion for judgment as of nonsuit made at 
the close of all the evidence. C. S., 567. 


AppEeaL by plaintiff from Barnhill, J., and a jury, as October Term, 
1931, of New Hanover. Error and remanded. 

This is an action for actionable negligence brought by plaintiff against 
the defendant, a corporation, to recover damages, for the alleged negli- 
gence of the defendant im failing to use due care to provide her with a 
reasonably safe place to work. That the defendant failed in the exercise 
of due care to provide a stairway or steps leading to the second floor, 
where its work was carried on, to be kept in a reasonably safe condi- 
tion, in consequence of which she sustained personal injuries. That 
such negligence of defendant was the proximate cause of her injury. 

The defendant denied negligence and pleaded contributory negligence. 

The issues submitted to the jury and their answers thereto, were as 
follows: 
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“1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: Yes. 

2. Did the plaintiff, by her own negligence, contribute to her injuries, 
as alleged in the answer? Answer: No. 

3. What damages, if any, is plaintiff entitled to recover of the defend- 
ant? Answer: $12,250.” 

The following judgment was rendered by the court below: “This 
cause coming on to be heard at this, the October Term, 1931, of New 
Hanover County Superior Court, before Hon. M. V. Barnhill, judge 
presiding, and a jury, and being heard, at the conclusion of plaintiff’s 
testimony the defendant moved to dismiss the action as of nonsuit, and 
the court reserved its ruling thereon. At the conclusion of all the testi- 
mony, the defendant renewed its motion to dismiss the action as of 
nonsuit, and the court reserved its ruling thereon, and pending its ruling 
upon said motion, submitted the case to the jury. The jury having 
rendered the verdict which appears of record, the court now, on motion 
of the defendant, sets the same aside as a matter of law, for that there 
is no sufficient evidence to support the same, and further for that it 
is of the opinion that the plaintiff upon her own testimony is guilty of 
contributory negligence. Having set the verdict aside, the court now, on 
motion of the defendant, upon consideration of the motion of nonsuit 
made at the conclusion of all the testimony, being of the opinion that 
the same should be allowed. Orders, considers and adjudges that this 
action be, and the same is hereby dismissed as of nonsuit.”’ 

To the foregoing judgment as rendered, plaintiff excepted, assigned 
error and appealed to the Supreme Court. 


Herbert McClammy, Burney & McClelland and Rountree, Hachler & 
Rountree for plaintiff. 
EK. Bryan and L. Clayton Grant for defendant. 


Crarksox, J. We think the only material question for us to decide: 
Does the judge, by reservation of his right to rule, until after verdict, 
upon defendant’s motions to dismiss the action or for judgment as in 
case of nonsuit (C. S., 567), then have the power to set aside the verdict 
as a matter of law for insufficiency of the evidence, and allow judgment 
for nonsuit and dismissal? We think not. 

Under the former practice, upon demurrer to the evidenee no further 
evidence could be introduced on either side, N. C. Prac. & Proc. (McIn- 
tosh), at p. 615. 

In Stith v. Lookabill, 71 N. C., at p. 29, Pearson, C. J/., has this to 
say: “A motion to nonsuit the plaintiff, in the midst of a trial, on the 
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ground that his evidence does not make out a case; the counsel of 
defendant stating that if his Honor should overrule the motion he had 
evidence to offer, showing title in himself. By a demurrer to the evi- 
dence the defendant puts the case, which means the exitus issue, or end 
of the case, upon the sufficiency of the evidence.. The judgment of the 
court decides the action one way or the other. By this novel practice 
the defendant has two chances to one, which is not ‘fair play.’ 

We cannot tolerate this mode of trial. Code Civil Prozedure dispenses 
with the formal mode of commencing actions and of pleading, but it does 
not dispense with the rules of conducting trials which have been hereto- 
fore established as essential to the fair administration of the law. After 
a jury is empaneled both sides should, in the words of Lord Mansfield, 
‘play out their cards’; so, in our case, Lookabill is not at liberty to hold 
back his defense and ‘fish for’ the opinion of the Cour, upon the case 
made by the plaintiff by a motion to nonsuit.” S. v. Adams, 115 N. C., 
775; Riley v. Stone, 169 N. C., at p. 422; Godfrey v. Coach Co., 200 
N. C., 41. 

Now we have the statutory regulation which is as follows: C. S., 567. 
“When on trial of an issue of fact in a civil action or special proceeding, 
the plaintiff has introduced his evidence and rested his case, the defend- 
ant may move to dismiss the action, or for judgment as in ease of non- 
suit. If the motion is allowed the plaintiff may except and appeal to 
the Supreme Court. If the motion is refused the defendant may except, 
and if the defendant introduces no evidence the jury shall pass upon 
the issues in the action, and the defendant has the benefit of his excep- 
tlon on appeal to the Supreme Court. After the motion is refused he 
may waive his exception and introduce his evidence just as if he had 
not made the motion, and he may again move to dismiss after all the 
evidence on both sides is in. If the motion is then refused, upon con- 
sideration of all the evidence, he may except, and after the jury has 
rendered its verdict, he has the benefit of the latter exception ou appeal 
to the Supreme Court. (Rev., sec. 539; 1897, ch. 109; 1899, ch. 131; 
1901, ch. 594.)” In regard to criminal actions, see C. S., 4643. 

“In the trial of issues of fact in a civil action or special proceeding, 
when the plaintiff has rested his case, the defendant may move to dismiss 
the action, or for judgment as in ease of nonsuit. It the motion is 
allowed, the plaintiff may except and appeal; if the motion is refused, 
the defendant may except and go to the jury upon the evidence; and if 
there 1s a verdict and judgment against him, he may have the benefit of 
the exception on appeal. If the motion is refused, and the defendant 
introduces evidence, he waives his first exception, and he may renew 
his motion at the close of all the evidence; and if the motion is refused 
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he may except again, and if there is a verdict and judgment against 
lim he may have the benefit of the last exception on appeal. This is the 
practice under the present statute, known as the ‘Hinsdale Act, and it 
is substantially a demurrer to the evidence without the common-law 
effect of necessarily ending the case.’ N, C. Prac. and Proc. in Civil 
Causes (MelIntosh), chap. 15, sec. 565(2) at p. 612-18. 

In Nowell v. Basnight, 185 N. C., at p. 148, we find: “If the first 
motion is overruled, the defendant may except and go to the jury; or 
except, introduce evidence and renew motion after all the evidence 
(citing authorities). Exception is waived if motion is not renewed” 
(citing authoritics). In the above case the change of practice, under 
C. S., 567, is lucidly discussed by Walker, J. Murphy v. Power Co., 
196 N. C., at p. 494; Lee v. Penland, 200 N. C., at p. 841; Debnam v. 
Rouse, 201 N. C., 459. 

in Price v. Ins. Co., 200 N. C., at p. 428, speaking to the subject: 
“In the interpretation of the statute this Court has held that the trial 
judge has no power to grant the defendant’s motion to dismiss the action 
for insufficient evidence as a matter of law after the verdict has been 
returned, Godfrey v. Coach Co., ante, 41. ‘The judge has no power to 
extend the time by amending the statute so as to permit the motion to 
be made, . . . after verdict” Reley v. Stone, 169 N. C., 421, 
(Vowell v. Basnight, 185 N. C., 148). After verdict he is remitted on 
this point, to the exercise of his discretion. Lee v. Penland, ante, 340. 
While a motion to dismiss for insufficient evidence must be disposed of 
before a verdict in the way the statute prescribes, a motion to set aside 
a verdict or judgment may be entertained for other errors of law com- 
mitted during the trial, such, for example, as error in the admission or 
rejection of evidence or in the charge of the court to the jury.” JJew- 
born v. Smith, 200 N. C., at p. 535. 

In Price v. Ins. Co. (same case), 201 N. C., at p. 377, 1s the fol- 
lowing: “Having adjudged the legal sufficiency of the evidence before 
verdict, the court could not after verdict and judgment reverse this 
ruling as a matter of law. On this point the defendant’s remedy lay in 
its exception and appeal. Godfrey v. Coach Co., 200 N. C., 41; Lee v. 
Penland, tbid., 340; Price v. Ins. Co., tbid., 427.” 

In Goodman v. Goodman, 201 N. C., p. 811, we find: “Expressions 
may be found in a number of cases to the effect that so far as the direct 
supervision of verdicts is concerned, the discretionary authority of the 
Superior Court is final (citing authorities). Where the jury has com- 
mitted a palpable error, it is the duty of the trial judge to act so as to 
prevent a miscarriage of justice. Hussey v. R. #., 183 N. C., 7, 110 
S. E., 599. But in Settee v. Electric Ry., 170 N. C., 365, 86 8, E., 1050, 
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it was said: ‘The discretion of the judge to set aside a verdict is not an 
arbitrary one, to be exercised capriciously or according to his absolute 
will, but reasonably and with the object solely of preventing what may 
seem to him an inequitable result.’ And speaking to the same question in 
Cates v. Tel. Co., 151 N. C., 497, 66 S. E., 592, Walker, J., observed: 
‘It rests in his sound discretion, which should be exercised always, not 
arbitrarily, but with a view to a correct administration of justice accord- 
ing to law.’” In the present action the court below cou!d have set aside 
the verdict in its discretion, but this it did not do. 

Following the decisions in Price v. Ins. Co., supra; Godfrey v. Coach 
Co., 200 N. C., 41 (second appeal 201 N. C., 264), and Lee v. Penland, 
200 N. C., 340, the judgment will be reversed and the cause remanded 
for further proceedings. 

Error and remanded. 


MRS. W. P. STARLING, Winow, ann LOUISE STARLING (AGE 15), IDA 
MAY STARLING (AGE 11), PAUL JONES STARLING (AcE 8) AnD 
SAMMITE STARLING (AGE 6), CHILDREN, ALL DEPENDENTS OF W. P. 
STARLING, DeEcEASED, vy. JOHN R. MORRIS, SHERIFF, AND/OR NEW 
HANOVER COUNTY, And/or ROYAL INDEMNITY COMPANY. 


(Filed 18 April, 1932.) 


Master and Servant F b—Evidence held insufficient to support finding 
that deceased was killed in accident arising out of employment. 
Where the evidence in a proceeding under the Workmen's Compensa- 
tion Act tends to show that the sheriff of a county duly deputized the 
deceased solely for the purpose of serving such process as should be 
delivered to him for that purpose and should receive as bis compensation 
the fees allowed therefor by law, but that the deceased was not regularly 
employed as a regular deputy sheriff with authority to act generaily 
for the sheriff, and that the deceased, with other deputies, attempted to 
apprehend the driver of a truck transporting intoxicating liquor, acting 
upon information by third persons, but without warrants and without 
personal knowledge that the driver of the truck was entraged in a viola- 
tion of the law, and that his death was caused by being shot in the at- 
tempt to stop the driver of a mail truck: Held, the deceased was acting 
upon his own initiative and not in behalf of the sheriff, and the evidence 
is insufficient to support the finding of the Industrial Commission that 
the deceased was killed in an accident arising out of and in the course 
of his employment, and the judgment of the Superior Court vacating 
the award to his dependents is affirmed. As to whether such deputy 
sheriff was an employee within the meaning of the Compensation <Act, 
N. C. Code, 8081(i), gu@re? 


ArpPEAL by plaintiffs from Barnhill, J., at January Term, 1982, of 
New Hanover. Affirmed. 
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This is a proceeding begun and prosecuted before the North Carolina 
Industrial Commission for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act, upon the contentions of 
the claimants (1) that they are the dependents of W. P. Starling, de- 
ceased; (2) that at the date of his death the said W. P. Starling was an 
emplovee of John R. Morris, sheriff, and/or of New Hanover County; 
(3) that the death of the said W. P. Starling was the result of an acci- 
dent which arose out of and in the course of his employment, and (4) 
that both the said employee and his said employers were bound by the 
provisions of the North Carolina Workmen’s Compensation Act. 

The proceeding was first heard, at Wilmington, N. C., on 27 June, 
1931, by Commissioner Dorsett, who found from the evidence the fol- 
lowing facts: 

“1, The parties to this cause are all bound by the provisions of the 
North Carolina Workmen’s Compensation Act. Sheriff Morris, at the 
time of the injury by accident suffered by deputy sheriff W. P. Starling, 
had in his employ five persons. The county of New Hanover, by the 
statute, is bound by the provisions of the Compensation Act. The Royal 
Indemnity Company is the insurance carrier of the county of New 
Hanover. 

2, On 15 March, 1931, W. P. Starling, while regularly employed by 
John R. Morris, sheriff of New Hanover County, suffered an injury by 
accident which arose out of and in the course of his employment, which 
resulted in his death. 

3. W. P. Starling, deceased, was not, at the time of the accident and 
of his death, an employee of the county of New Hanover. 

4. Sheriff John R. Morris, at the time of the accident suffered by 
W. P. Starling, had not complied with the provisions of the North 
Carolina Workmen’s Compensation Act by purchasing compensation in- 
surance or by becoming a self-insurer. He was an employer subject to 
the provisions of the North Carolina Workmen’s Compeusation .Act, but 
without compensation Insurance. 

5. The average weekly wage of W. P. Starling at the time of the acci- 
dent which resulted in his death was $30.00. 

6. At the time of the accident and death of W. P. Starling, he had 
dependent upon him for support his wife and four minor children. The 
wife and minor children were wholly dependent upon the earnings of 
W. P. Starling, deceased, for their support.” 

In accordance with his conclusions of law based upon the foregoing 
facts found by him, Commissioner Dorsett, made an award as follows: 

“Tt is directed that the defendant, sheriff John R. Morris, pay to Mrs. 
W. P. Starling, widow of W. P. Starling, deceased, for her use and the 
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use of her four minor children, compensation at the rate of $15.00 per 
week for a period not to exceed 350 weeks, nor the sum of $6,000. The 
defendant, John R. Morris, will also pay any hospital or medical bills 
incurred because of the accident.” 

From this award, John R. Morris appealed to the full Commission. 
Upon the hearing of said appeal, the findings of fact and conclusions of 
law made by Commissioner Dorsett were approved and adopted by the 
full Commission. The defendant, John R. Morris, appealed from the 
award of the Commission to the Superior Court of New Hanover 
County. 

Upon the hearing of the appeal to the Superior Court, judgment was 
rendered as follows: 

“This cause comes on to be heard before Hon. M. V. Barnhill, judge 
presiding, at this the January Special Term, 1932, of the Superior 
Court of New Hanover County, upon the appeal of the defendant, 
John R. Morris, from the award of the North Carolina Industrial Com- 
mission against the defendant Morris in behalf of the plaintiffs. Both 
plaintiffs and defendant are represented by counsel, 

The cause being heard, upon an examination of the evidence, it ap- 
pears therefrom that the deceased, W. P. Starling, was duly deputized 
by the defendant, John R. Morris, sheriff of New Hanover County, as 
a deputy under said sheriff; that the contract of employment did not 
contemplate the whole-time service of said deceased, but that he was 
to serve such process, criminal or civil, which might be delivered to him 
for that purpose by the sheriff, and was to receive as his compensation 
for such services such fees as arose out of the service of such process so 
delivered to him; that on the night of his death, he, together with cer- 
tain other deputies, acting on unconfirmed information that some un- 
known party was bringing into New Hanover County a load of in- 
toxicating liquor, went out in the direction that information caused them 
to believe such party was coming from; that none of the officers present 
had a warrant or other process for the arrest of the person for whom 
they were looking, or for any other person, and none of the officers 
present had personal knowledge that the person for whom they were 
looking was in the act of violating the prohibition law. 

That the officers, including the deceased, stopped a United States mail 
truck for the purpose of discovering whether the driver thereof answered 
the description of the person for whom they were look:ng, the person 
for whom they were looking being a Negro, and the driver of the truck 
being a white person; that growing out of the stoppage of said truck the 
deceased was killed during an exchange of shots between the officers 
and the driver of the truck. 


or 
So 
Coa | 
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Upon the foregoing facts, which include the substance of all the ev1- 
dence appearing in the record bearing upon the question as to whether 
the deceased came to his death from an accident connected with and 
growing out of his employment, the court is of opinion, and so holds, 
that there is no sufficient evidence in the record to support the finding 
of the Commission, being finding No. 2, as follows: 

‘On 15 March, 1931, W. P. Starling, while regularly employed by 
John R. Morris, sheriff of New Hanover County, suffered an injury by 
accident Which arose out of and in the course of his employment which 
resulted in his death,’ 

It is therefore ordered, considered and adjudged that the award by the 
North Carolina Industrial Commission against the defendant, John h. 
Morris, and in behalf of the dependents of the deceased, W. P. Starling, 
be and the same is hereby reversed, set aside and vacated. 

It is further ordered, considered and adjudged that the plaintiffs 
recover nothing and that the defendant, John R. Morris, go hence with- 
out day and recover his costs.” | 

From this judgment, the plaintiffs appealed to the Supreme Court. 


Kenneth C. Royall and Andrew C. McIntosh for plaintiffs. 
Burney & McClelland for defendants. 


Coxxor, J. We concur in the opinion of the judge presiding at the 
January Term, 1932, of the Superior Court of New Hanover County, 
that there is no sufficient evidence appearing in the record in this 
proceeding to support the finding of fact by the North Carolina In- 
dustrial Commission to the effect that at the time of the accident 
which resulted in his death, W. P. Starling was regularly employed by 
John R. Morris, sheriff of New Hanover County, as a deputy sheriff, 
and that while so employed he suffered an injury by accident which 
arose out of and in the course of his employment. 

All the evidence shows that W. P. Starling was designated by the 
sheriff as a special deputy, soon after the sheriff qualified for the dis- 
charge of the duties of his office, with the understanding between him 
and the sheriff, that from time to time, at the option of the sheriff, he 
would be employed to serve process specially delivered to him by the 
sheriff for that purpose, and that he would receive the fees allowed by 
law for the service of such process. He received no salary or wages from 
the sheriff or from New Hanover County. W. P. Starling was not a 
regular deputy sheriff, employed by the sheriff, with authority to act 
generally for and in behalf of the sheriff, but only a special deputy 
subject to employment by the sheriff at such times and for such services 
as the sheriff might determine. 
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At the time of the accident which resulted in his death, W. P. Starling 
was not engaged in the service of any process specially delivered to him 
by the sheriff for that purpose, nor was he engaged in the performance 
of any duty required of him by the sheriff. He was acting solely on his 
own initiative, aud not for or in behalf of the sheriff. He was under. 
taking with others to stop a truck on a State highway under the appre- 
hension that the driver of the truck was transporting intoxicating liquor, 
In ylolation of the law. Neither he nor any one in his party had a 
warrant for the arrest of the driver of the truck, or of any other person, 
or for the seizure and search of the truck. No one in the party had 
personal knowledge that the driver of the truck was engaged in a viola- 
tiou of the law. 

There is no error in the judgment setting aside and vacating the 
award jn this proceeding by the North Carolina Industrial Commission. 
The judgment is affirmed. 

In llanie v. Penland, 194 N. C., 234, 189 8. E., 880, it was held by 
this Court that where a special deputy sheriff, while undertaking to 
arrest a person charged with the commission of a crime, by virtue of a 
warrant procured by the special deputy on his own initiative, shot and 
killed an innocent bystander, the sheriff was not lable in damages to 
the admiunistratrix of the deceased person, for the reason that at the 
time he shot and killed the plaintiff’s intestate, the deputy sheriff was 
not acting within the scope of his employment. He was acting entirely 
and exclusively as a volunteer. The principle on which that case was 
decided is applicable to and determinative of the question presented by 
this appeal. 

The question as to whether the relation between the sheriff of a 
county in this State, and one who has been appointed by him as a deputy 
sheriff, is that of employer and employee, within the meaning of those 
words as used in the North Carolina Workmen’s Compensation ct is 
not presented by this appeal. In view, however, of the definitions in 
the statute of the words, “employment,” “employer” and “employee,” as 
used therein, it may well be doubted that a deputy sheriff is an employee 
of the sheriff by whom he was appointed, within the meaning of those 
words as used in the act. See N. C. Code, section 8081(i); section 2, 
chapter 120, Public Laws, 1929. However that may be, there is no 
error in the judgment in this proceeding. It is 


Affirmed. 
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RF. BROWN anv Us Wire, ALICE BROWN, vy. J. C. FEATHERSTONI: 


AND His Wire, MAGGIE E, FEATHERSTONE. 
(Filed 183 April, 1932.) 


CanccHation and Rescission of Instruments A b—Evidence in this 


case held incompetent on issue of value in consideration of deed. 

In an action for the cancellation of certain deeds upon allegations that 
the execution of the deeds was procured by false and fraudulent repre- 
sentations as to the value of certain stock given by the grantee to the 
grantor in consideration of the decds, evidence as to acts of the stoelk- 
holders of the corporation relating to the sale of the corporate property 
are incompetent as evidence of the value of the stock at the time of the 
transfer when the meeting at which such action was taken by the stock- 
holders was held many months after the transfer of the stock to the 
plaintiff, 


Appeal and Error J e — Exclusion of evidence, if error, held net 


prejudicial to appellant in view of answers to issues in this case. 

Where the answers of the jury to the issues submitted renders the 
exclusion of certain evidence offered by the appellant immaterial or not 
prejudicial to him, the exelusion of such evidence, if error, does not 
entitle the appellant to a new triad. 


Cancellation and Rescission of Instruments A’ b-—~Grantor should in- 


vestigate value of consideration where he has opportunity therefor. 

Where, in an action for Ghe cancellation of certain deeds on the ground 
that their execution was procured by false and fraudulent representations 
us to the value of stotk given by the grantee to the grantor in considera- 
tion of the deeds, it appears that certain of the deeds were executed scame- 
time after the execution of the first deeds, and that the stock in the 
same corporation was given in consideration in both transactions: Jfeld, 
the grantor had ample opportunity between the dates of the transactions 
to investigate the value of the stock uninfluenced by the representations 
of the grantee, and the instructions of the trial court in accord with 
this principle will not be held for error. 


Cancellation and Rescission of Instruments B e—Where canceHation 


is decreed the judgment should put the parties in statu quo, 

The object of a judgment rendered in favor of the plaintiff in an 
action for the cancellation of certain deeds for fraud is to put the parties 
in statu guo, and where the consideration for the deed is certain stock 
in a corporation and the grantor tenders the return of the stock to the 
grantee with the amount of the dividends thereon since the transfer, ana 
there is no evidence that the value of the stock had been decreased by any 
act of the grantor since the transfer, the judgment should order the 
cancellation of the deeds and the return of the stock, and a judgment 
ordering the cancellation of the deeds and ordering the grantor to pay 
the grantee the value of the stock at the date of the transfer is erroneous. 


Apprart by plaintiffs from Barnhill, J., at January Term, 1932, of 


BrapEN. No error in the trial; judgment modified and affirmed. 
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This is an action for the cancellation of certain deeds executed by 
the plaintiffs, by which the plaintiffs conveyed to the defendants the 
lands deseribed therein. The plaintiffs allege in their complaint that 
the execution of said deeds was procured by false and fraudulent repre- 
sentations, as alleged therein, made by the defendant. J. C. Feather- 
stone, to the plaintiff, G. I. Brown. The allegations in the complaint 
with respect to the false and fraudulent representations were denied in 
the answer. 

Lhe consideration for the said deeds was the transfer by the defend- 
ant, J. C. Featherstone, to the plaintiff, G. F. Brown, of certain certifi- 
cates for shares of stock of a corporation, which were owned by the said 
J.C. Featherstone. 

There was evidence at the trial tending to show that the defendant, 
J. C. Featherstone, made the false and fraudulent representations with 
respect to the value of the shares of stock transferred by him to the 
plaintiff, G. F. Brown, as alleged in the complaint; there was evidence 
to the contrary. At the close of the evidence for the plaintiff, and again 
at the close of all the evidence, the plaintiffs, in open ccurt, tendered to 
the defendauts the certificates for the shares of stock transferred to the 
plaintiff, G. F. Brown, by the defendant, J. C. Featherstone, as the 
consideration for the deeds executed by the plaintiffs, together with the 
check for a dividend on said shares of stock, which plaintiff, G. F. 
Brown, had received, but which he had uot collected. There was uo 
evidence tending to show that the value of the shares of stock had been 
diminished since the transfer of the certificates therefor to the plaintiff, 
G. Ff. Brown, by reason of any act of said plaintiff, 

The issues submitted to the jury without objection were answered as 
follows: 

“1, Was the execution of the three deeds from the plaintiffs to the 
defendants, dated 10 February, 1930, recorded in Book 89, pages 160, 
161 and 162, covering the 275 acres cf land in Bladen County, procured 
by false and fraudulent representations as alleged? Answer: Yes. 

2. What was the value of the 80 shares of stock transferred to the 
plaintiff on or about 10 February, 1930, for the said 2’75-acre tract of 
land, at the date of said transfer? Answer: $25.00 per share. 

3. Was the execution of the deed from the plaintiffs to the defend- 
ants, dated 15 April, 1930, recorded in Book 89, page 222, for the 
Clarkton property, procured by false and fraudulent representations 
as alleged? Answer: No. 

+, What was the value of the 40 shares of stock transferred by the 
defendant to the plaintiff, on or about 15 April, 1930, for the Clarkton 
property, at the date of said transfer? Answer: ......... “ 
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Ou the foregoing verdict, it was ordered, adjudged and decreed by 
the court “that the three deeds executed by G. F. Brown and wife, to 
J. C. Featherstone and wife, dated 10 February, 1930, recorded in 
Book 89, pages 160, 161 and 162 of the public records of Bladen County, 
be and they are hereby declared void and of no effect, and that the 
register of deeds of Bladen County be and he is hereby authorized to 
eaneel the said deeds upon the record by reference to this judgment. 

“Tt is further ordered, adjudged and decreed that the defendants have 
and recover of the plaintiffs, G. F. Brown and his wife, Alice Brown, 
the sum of $2,000, to be paid by the said G. F. Brown and wife within 
sixty davs into the office of the clerk of the Superior Court of Bladen 
County, and that the said sum be and it is hereby declared a hen on the 
lands described in the deeds executed by the plaintiffs to the defendants 
on 10 February, 1930, and registered in the registry of Bladen County, 
in Book 89, pages 160, 161 and 162 and upon the failure of the plain- 
tiffs to pay the said sum of money within the said period of sixty days, 
then and in that event, Walter H. Powell and H. H. Clark, who are 
hereby appointed commissioners for that purpose, shall sell the said 
lands at pubhe auction, for cash, at the courthouse door in Elizabeth- 
town, after posting notices of the time and place of sale at the court- 
house door for thirty davs immediately preceding the date of sale, and 
by publishing notice thereof once a week for four weeks immediately 
preceding the date of sale in some newspaper published in Bladen 
County, and out of the moneys arising from said sale, they shall pay the 
expenses of the same and the amount herein adjudged to be due to the 
defendants by the plaintiffs, and shall pay the surplus, if any, into 
court to be disbursed according to law. 

“And the jury having answered the third issue ‘No,’ it is ordered and 
decreed that the defendants are the owners of the land described in the 
deed from G. F. Brown and wife to J. C. Featherstone and wife, dated 
15 April, 1930, recorded in the registry of Bladen County, Book 89, 
page 222, and that the said deed dated 15 April, 1930, and recorded in 
Book S89, page 22, is hereby declared valid and in full effect and force. 

It is further adjudged that the plaintiffs recover their costs to be 
taxed by the clerk.” 

From this judgment plaintiffs appealed to the Supreme Court, as- 
signing errors in the trial, and in the judgment. 


H. H. Clark and Butler & Butler for plaintiffs. 
A. E. Woltz, H. L. Lyon and Powell & Lewis for defendants. 


Connor, J. There was no error in the trial of this action. For this 
reason, the plaintiffs are not entitled to a new trial. 
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Defendants’ objections to the introduction as evidence of letters re- 
ceived by the plaintiff, G. F. Brown, and written by officers of the cor- 
poration whose stock was transferred to said plaintiff by the defendant, 
J. C. Featherstone, of deeds executed by the corporation, conveying its 
property to another corporation, and of the minutes of ¢. meeting of the 
stockholders of said corporation at which resolutions authorizing the 
board of directors to dispose of its property were adopted, were properly 
sustained by the trial judge. The stock was transferred to the plaintiffs 
on 10 February, and 15 April, 19380. The letters were written, the deeds 
executed, and the meeting of the stockholders held, many months after 
the dates of the transfers. The letters, deeds and resolutions were not 
competent as evidence tending to show the value of the stock at the 
dates of the transfers, but even if they were competent for that purpose, 
their exclusion was not prejudicial to plaintiffs. The concention of plain- 
tiffs as to the value of the stock at the date of the transfer on or about 
10 February, 1930, was sustained by the jury as appears zrom the answer 
to the second issue. Their contention as to the value of the stock trans- 
ferred to the plaintiff, G. F. Brown, on or about 15 April, 1930, at the 
date of said transfer, became immaterial when the jury answered the 
third issue “No.” 

The instructions of the court to the jury as to the lew appheable to 
the facts involved in the issues are in accord with authoritative decisions 
of this Court. Between the date of the first transfer of stock to the 
plaintiff, G. F. Brown, and the date of the second transfer, the plaintiffs 
had ample opportunity to form their own opinion, uninfluenced by 
representations made by the defendant, J. C. Featherstone, as to the 
value of the stock transferred on 15 April, 1930. This doubtless accounts 
for the negative answer of the jury to the third issue. 

Plaintiffs’ exception to the judgment is sustained. At the close of the 
evidence for the plaintiff, and again at the close of all the evidence, the 
plaintiffs, in open court, tendered to the defendants the certificates for 
the shares of stock which had been transferred to the plaintiff, G. F. 
Brown, by the defendant, J. C. Featherstone, as the consideration for 
the deed dated 10 February, 1930, together with the check which plaintiff 
had received for a dividend on said shares of stock, but which he had not 
collected. There was no evidence tending to show that the value of this 
stock had been diminished since its transfer to the plaintiff, by reason 
of any act of said plaintiff. In Hodges v. Wilson, 165 N. C., 323, 81 
S. E., 340, it is said: “When the law cancels a deed or contract, it seeks 
to place the parties in statu quo, as nearly as can be done, for while the 
one party may have been wronged, its judgment is not punitive, and 
the wrong is considered adequately avenged if the status quo is fully re- 
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stored.” In the instant case, the status quo of cach party may be fully 
restored by decreeing that the plaintiffs shall deliver to the defendant, 
J. C. Featherstone, the certificate for 80 shares of the stock of the cor- 
poration, which the plaintiff, G. F. Brown, now holds. It was error to 
adjudge that the plaintiffs pay in cash to the defendants the sum of 
$2,000 and to decree that upon their failure to pay said sum, their 
lands should be seld by commissioners appointed for that purpose. The 
judgment modified in accordance with this opinion is afirmed. 

No error in the trial. 

Judgment modified and afhrmed. 


MRS. VIOLA M. PINER v. CHARLES RICHTER, JR., ADMINISTRATOR OF 
CHARLES RICHTER, DECEASED. 


(Filed 18 April, 1982.) 


1. Appeal and Error G b—Where exceptions are not discussed in briefs 
they are considered abandoned. 


Exeeptions taken upon the trial of an action which are not brought 
forward and discussed by the appellant in his brief on appeal is deemed 
to have been abandoned under Rule of Practice in the Supreme Court, 2s. 


2. Highways B m—Complaint in civil action need not allege speed at 
which car was traveling, C. S., 2621(46) not applying thereto, 

In a civil action by an invitee or guest in an automobile to recover dam- 
ages against the owner and driver thereof, allegations in the complaint 
that the car was driven negligently and at a reckless speed resulting in a 
collision with another car at a street intersection and that this was the 
proximate cause of the injury in suit is a sufficient allegation of action- 
able negligence to resist the defendant's demurrer to the complaint, the 
allegations being sufficient aecording to the common-law practice, and 
section 2621(46), requiring that the speed of the automobile must be 
alleged, applies to criminal actions only and not to civil actions for 
damages. 


3. Highways B b—Instructions in this case as to right of way at strect 
intersection held correct. 

Where damages are sought for defendant's negligent driving at a street 
intersection and there is evidence tending to show that the defendant 
was approaching the intersection at an unlawful rate of speed and did 
not slow up before the happening of the collision with another car: Held, 
an instruction correctly charging the rule of the right of way if both 
cars approached the intersection simultaneously and the rule that if 
one of the cars was already in the intersection it was the duty of the 
driver of the other car to slow down and permit it to pass will not be held 
for error. C. 8., 2621(60). 
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AppraL by defendant from Barnhill, J., at September Term, 1931, of 
New Hanover. No error. 

This is an action to recover damages resulting from personal injurics 
caused by the negligence of the defendant’s intestate while driving an 
automobile in which plaintiff was riding as his guest. 

The issues submitted to the jury were answered as fcllows: 

“1. Was the plaintiff injured as a result of the negligence of defend- 
ant’s intestate, as alleged in the complaint? Answer: Yes. 

Y. What damages, if any, is plaintiff entitled to reeover of the de 
fendant? Answer: $7,195.50.” 

From judgment on the verdict, the defendant appealed to the Su- 
preme Court. 


L. Clayton Grant for plaintrff. 
Carr, Poisson & James for defendant, 


Connor, J. There was evidence at the trial of this action tending to 
show that defendant’s intestate was negligent in the operation of his 
automobile, as alleged in the complaint, and that such negligence was the 
proximate cause of the injuries suffered by plaintiff, who was riding in 
the automobile with defendant’s intestate as his guest. On his appeal to 
this Court, the defendant has not brought forward aad discussed his 
exception to the refusal by the trial court to allow his motion at the 
close of all the evidence for judgment as of nonsuit. The assignment of 
error based on this exception, which was duly taken and noted at the 
trial, is deemed to have been abandoned. Rule 28, and annotations. 200 
N. C., 831. It is needless, therefore, to set out the evidence at the trial 
of the action. It was sufficient to support the verdict. 

The only assignments of error discussed in the defendant’s brief filed 
in this Court, are those based (1) on his exception to the refusal of 
the trial judge to sustain his demurrer ore tenus to the complaint, and 
(2) on his exceptions to certain instructions of the judge in his charge 
to the jury. Neither of these assignments of error can be sustained. For 
this reason, the judgment is affirmed. 

The allegations in the complaint in this action, const:tuting the cause 
of action on which the plaintiff seeks to recover of the defendant, are 
as follows: 

“3, That on or about 1 June, 1930, the plaintiff and her husband, 
J. H. Piner, upon the request and at the invitation of Charles Richters 
or Richter, Sr., and his wife, Mrs. Wilhemenia Richters or Richter, got 
into the said Richters’ or Richter’s large touring car for the purpose 
of riding about in the vicinity of Wilmington on the afternoon of said 
day as the invited guests of said Richters. 
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4. That the said Charles Richters or Richter, deceased, controlled and 
operated the automobile in which the plaintiff and her husband rode as 
aforesaid; and was so doing when returning from a ride about the 
southern beaches of the county and State aforesaid, and while driving 
northwardly along the northern side of Third Street in the city of Wil- 
mington and approaching the dangerous intersection of Cowan Street, 
negligently and carelessly failed, as it was his duty to do, to have his 
car under control and to drive with due regard to the rights of others 
and the use then being made of said street intersection, thereby neghi- 
gently and needlessly running into an automobile operated by L. Bb. 
Murray and headed east, standing still near the center of said intersec- 
tion, thereby causing the car in which plaintiff was riding to be over- 
turned with great violence several times, and practically demolished, 
causing the plaintiff to be injured and undergo great suffering, loss of 
the use of her physical members, and impairment of her sight and hear- 
ing, and incur the expense hereinafter set out. 

5. That this plaintiff on account of the negligence of the said Charles 
Richters or Richter, deceased, as herein set forth, received such grave 
injuries that she was immediately carried to a hospital where she was 
compelled to remain for a long period of time and undergo serious surgi- 
cal operations for the setting of both her broken jaws, and the relief 
of her severely crushed face, all of which was very painful and expensive 
to the plaintiff.” 

After the jury had been sworn and empaneled, and after the plead- 
ings had been read, the defendant interposed a demurrer ore tenus to 
the complaint, on the ground that the facts stated therein are not sufh- 
cient to constitute a cause of action, for that there is no negligence 
alleged in the complaint. The demurrer was overruled, and the defend- 
ant excepted. 

In support of the assignment of error based on this exception, the 
defendant contends in this Court that by reason of the mandatory pro- 
visions of C. S., 4621(46), no cause of action is alleged in the complaint, 
for the reason that plaintiff has failed to specify in the complaint the 
speed at which defendant’s intestate was driving his automobile at the 
time of its collision with the automobile standing in the street inter- 
section, C. S., 2621(46) is a criminal statute and the provisions therein 
that “in every charge of violation of this section, the complaint, also 
the summons or notice to appear, shall specify the speed ‘at which the 
defendant is alleged to have driven, also the speed which this section 
declares shall be prima facie lawful, at the time and place of such 
alleged violation,” does not apply to the complaint in a civil action to 
recover damages resulting from the negligent operation of an automobile, 
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although the negligence alleged in the complaint is sufficient to show a 
violation of the statute. The General Assembly of this State has not 
undertaken to define by statute negligence in the operat.on of an auto- 
mobile as the basis for the recovery in a civil action of damages resulting 
from personal injuries. The plaintiff in such action states a good cause 
of action when he alleges in his complaint, as the plainttiT in this actiou 
has done, facts sufficient to constitute actionable negligence under the 
general or common law. The rule of the “prudent man,” without statu- 
tory modification or alteration, applies in this State to the driver of an 
automobile. 

With respect to the mutual rights and duties of the drivers of the 
automobiles which collided at the intersection of Cowan and Third 
streets, as they approached said intersection, the judge in his charge in- 
structed the jury as follows: 

“With respect to that, gentlemen of the jury, if they approached the 
intersection, that is, Murray and Richter, Richter going north on Third 
Street, and Murray going south on Third Street, and turning to the left 
on Cowan Street, both automobiles approaching the intersection at 
approximately the same time, that is, if Richter was proceeding north- 
wardly and Murray was proceeding easterly, turning to his left and 
going across the line of traffic, and you so find, then the court instructs 
you upon that finding that Murray owed the right of way to Richter; 
that is, that under those conditions, Richter had the right of way and 
the duty rested upon Murray to stop and permit him to pass.” The 
defendant excepted to this instruction, and on his appeal to this Court, 
assigns same as error. 

The judge further instructed the jury as follows: 

“On the other hand, if Murray had gotten into the intersection ahead 
of Richter, and they did not approach the intersection at approximately 
the same time, so as to endanger both to proceed, and Murray had 
already gotten into the intersection, first, it was the duty of Richter to 
slow down and permit Murray to pass—if he, Murray, was already in 
the intersection.” Defendant excepted to this instruction, and on his 
appeal to this Court, assigns same as error. 

Neither assignment of error can be sustained. The instructions are 
in accord with the provisions of C. S., 2621(60). There was evidence 
tending to show that as defendant’s intestate approached the intersection, 
he was driving at an unlawful speed, and did not slow up before striking 
the automobile driven by L. B. Murray, and standing in the intersec- 
tion. There was ample space for defendant’s intestate to pass the stand- 
ing automobile in safety. There is 

No error. 
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L. P. HATLEY vy. CLAUDIA MAY HATLEY. 
(Filed 13 April, 19382.) 
Judgments K f—Where service by publication is based on fraudulent 


affidavit the judgment may be set aside by motion in the cause. 


Where in an action for absolute divorce on the grounds of abandonment 
and separation for five years service of summons is returned “defendant 
not to be found,” ete, and the plaintiff swears to an affidavit that the 
defendant cannot be found in the State after due diligence, and thereupon 
an order is given for service by publication, and upon the trial of the 
action a decree for absolute divorce is entered: Held, upon evidence 
showing that at the time of the issuance of summons and the swearing 
to the affidavit the plaintiff knew the whereabouts of the defendant in 
this State and that the aflidavit was fraudulent, the defendant's motion 
in the original cause to set aside the judgment is properly granted, it 
appearing that the plaintiff had perpetrated a fraud on the court whereby 
it falsely appeared that the court had obtained jurisdiction. 


Crviz action, before Grady, J., at November Term, 1931, of Nasu. 

The facts found by the judge and upon which the judgment was based 
are as follows: The summons in this cause was issued and a duly 
verified complaint filed on 18 September, 1930; the cause of action 
alleged in said complaint being for divorce on the grounds of abandon- 
ment and separation for a period of five years. 

The summons was returned by the sheriff: “Claudia May Hatley not 
to be found in Nash County. J. H. Griffin, sheriff of Nash County.” 
Said return is not dated. 

On 16 September, 1930, the plaintiff filed an affidavit in the clerk’s 
office, stating under oath that said summons had been issued and re- 
turned as above stated, and further stating upon oath, “that the defend- 
ant therein cannot after due diligence be found within the State.” Upon 
said affidavit, which is made a part of this finding of fact, the clerk 
entered the order on 18 September, 1930, directing that service of said 
summons be made by publication, and thereupon a notice of the pend- 
ency of the action was published in “The Graphic,” a newspaper pub- 
lished in Nashville, N. C., as will appear by affidavit on file in the 
judgment roll. 

Thereafter, at the November Term, 1930, said cause was heard before 
Cranmer, judge, and the jury found that there had been a separation 
of the parties for five years and that the plaintiff was the injured party. 

In the complaint, verified by the plaintiff and filed 18 September, 
1930, it is alleged that one child had been born to the marriage, “who 
is now living, namely, May Ella Hatley, 15 years of age, and said child 
is with its mother”; said mother being the defendant in this cause. 
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On 20 July, 1930, plaintiff wrote a postal card to the said Mav Ella 
Hatley and addressed the same to her at Tarboro, N. C., he knowing at 
the time that she was living with her mother, the defendant, Claudia 
Mav Hatley. Said card was put in evidence and is made a part of this 
finding of fact. 

The court finds also that the plaintiff knew at the time of the issuance 
of the summons in this cause that his wife was living in Tarboro, N. C.; 
that he knew said facts at the time he made the affidavit in order to 
obtain the order of publication; and the court finds that said afidavit 
contained a false statement of fact which was known to the plaintiff; 
that the plaintiff has at all times known the residence and whereabouts 
of his wife, who has at all times lived within the State of North Caro- 
lina since the marriage; that he has been in correspondence with her 
or with said child, and has sent contributions to both of them from time 
to time, and that there has not been any abandonment and separation 
of the parties, which would justify a decree of divorce. 

The court finds that this action in its inception and prosecution was 
a fraud upon the court and a fraud upon the defendant; and it is now 
ordered, adjudged and decreed that the verdict as copied in the Minute 
Docket, Vol. 20, page 420, and the judgment and decree of ‘divorce as 
recorded in Judgment Docket, Vol. 31, page 44, of Nash County, be and 
the same are hereby set aside, canceled and declared null and void and 
the clerk of the Superior Court will enter a cancellation of the same 
upon the minutes of the court and judgment docket aforesaid. 


Cooley & Bone for plaintiff. 
Vo counsel, contra. 


Brocpen, J. In a suit for absolute divorcee, when service of summons 
by publication is based upon a false and fraudulent affidavit, may the 
final judgment rendered in the cause be vacated by moticn in the cause? 

The trial judge was of the opinion that the judgment of absolute 
divorce could properly be vacated by motion in the cause. The Court 
concurs in such opinion. The question is expressly decided in Fowler v. 
Fowler, 190 N. C., 536, 1380 S. E., 315. The distinction as pointed 
out in the Fowler case, supra, is this: If a fraud be perpetrated on a 
party to an action, the final judgment must be attacked by an inde- 
pendent suit. Upon the other hand, if a fraud is perpetrated on the 
court whereby jurisdiction is apparently acquired where no jurisdiction 
actually exists, then such final judgment is a nullity and may be vacated 
by motion in the cause. 


Affirmed. 
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W. E. HENDRIX v. HIGH POINT, THOMASVILLE AND DENTON 
RAILWAY COMPANY. 


(Filed 13 April, 1932. 


Courts B a—Statute prescribing jurisdiction of municipal court held un- 
constitutional so far as it discriminated between litigants, 

Where a statute gives a municipal court exclusive original jurisdiction 
of a certain class of cases if the plaintiff resides within the city limits or 
within one mile thereof, and provides that in the same class of Cases 
the court should have concurrent jurisdiction with the Superior Court 
of the county, regardless of the residence of the plaintiff, if the defendant 
lives in any of the other counties of the State, with provision for removal 
if the defendant resides outside the city but within the county: Held, 
to the extent that the statute takes from the residents of the city the right 
to bring an action in the Superior Court, which right is enjoyed by otber 
parties litigant, the act is void as granting a special privilege or entailing 
a discrimination, and where an action in which both parties are residents 
of the city is brought in the Superior Court, its judgment dismissing the 
action for want of jurisdiction is erroneous. 


AppraL by plaintiff from Warlich, J., at October Term, 1931, of 
GUILFORD. 

Civil action instituted in the Superior Court of Guilford County by 
plaintiff, a resident of High Point, High Point Township, N. C., to 
recover of the defendant, a common carrier by railroad with its prin- 
cipal office in the city of High Point, damages for personal injuries in 
the sum of $50,000, alleged to have been sustained by the plaintiff while 
in the employ of the defendant, as a result of the defendant’s negligence. 

Motion to dismiss for want of jurisdiction; motion allowed; plaintiff 
appeals, assigning error. 


Wallace & Wall and Gold, York & McAnally for plaintiff. 
Lovelace & Kirkman and Sapp & Sapp for defendant. 


Stacy, C. J. The municipal court of the citv of High Point was 
established in 1913 as a special court for the trial of petty misdemeanors. 
Chap. 569, Public-Local Laws 1913. In 1927 it was given civil jurisdic- 
tion in certain cases with the right of appellate review by the Superior 
Court of Guilford County. Chap. 699, Pubhic-Local Laws 1927; Cecil 
v. Lumber Co., 197 N. C., $1, 147 S. E., 735; Provision Co. v, Daves, 
190 N. C., 7, 128 S. E., 593. 

The grant of civil jurisdiction to this Court is couched im the follow- 
ing language: 
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“Exclusive original jurisdiction in all civil actions, end divorce ac- 
tions, matters and proceedings, including also all proceedings whatever, 
ancillary, provisional and remedial to civil actions founded on contract 
or tort, wherein the Superior Court of Guilford County now has ex- 
clusive original jurisdiction, excepting special proceedings, quo warranto, 
mandamus, caveat to wills, administrations, condemnation proceedings 
and street widening proceedings: Provided, the party plaintiff be a 
resident of the city of High Point or one mile thereof; and Provided, in 
addition to the jurisdiction above named and regardless of the place of 
residence of the plaintiff, said court shall have concurrent jurisdiction 
vith the Superior Court of Guilford County in eases and actions wherein 
the defendant or defendants shall reside in any of the counties of the 
State of North Carolina or can be found therein or which have an officer 
or property in this State; and further Provided, that if the defendant 
eannot be found the same rules and regulations as to the service of sum- 
mons by publication as are now provided in the Superior Courts, the 
clerk of the High Point municipal court having the same powers and 
duties therein as the clerk of the Superior Court; and further Provided, 
that in civil actions where any defendant or defendants reside outside 
High Point Township, but in the county of Guilford, upon written re- 
quest of the defendant or his attorney, made before time for answering 
expires, said case shall be removed to the Superior Court of Guilford 
County for trial. Said court shall also have the same jur:sdiction to try 
cases sent up on appeal from courts of justices of the peace as the 
Superior Court of Guilford County, and all appeals sent up from 
justices of the peace in High Point Township shall be sert to said court 
where they shall be tried de novo, and by a jury if demanded by either 
party.” Chap. 699, Public-Local Laws 1927, as amended by chap. 702, 
Publie-Local Laws 1927. 

As the plaintiff is a resident of High Point and the defendant has its 
principal place of business there, the trial court was of the opinion, and 
so held, that, under the above allotment of power and jur:sdiction, “The 
municipal court of the city of High Point” alone had original jurisdic- 
tion of the plaintiff’s cause of action. Thus, the motion to dismiss for 
want of jurisdiction in the Superior Court of Guilford County was 
allowed. Trust Co, v. Leggett, 191 N. C., 362, 1381 S. E., 752; 8. v. 
Collins, 151 N. C., 648, 65 S. E., 617. 

If this be the correct interpretation of chap. 699, Public-Local Laws, 
1927, then, so far as litigants plaintiff, residing in the city of High 
Point or within one mile thereof, are concerned, the original jurisdic- 
tion of the Superior Court of Guilford County, with the few exceptions 
noted, is closed to them, while such jurisdiction is open to all other 
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parties plaintiff. This runs counter to the organic law whether such 
legislation be regarded as creating a special privilege or entailing a 
discrimination. Plott v. Ferguson, ante, 446; S. 2. Fowler, 1938 N. C., 
290, 136 S. E., 709. It also offends against the Article on the Judiciary 
as interpreted in Wott v. Commissioners, 126 N. C., 866,.36 S. E., 330. 

To the extent, therefore, that the act in question takes from the plain- 
tiff the right (enjoyed by others) to bring his action in the Superior 
Court of Guilford County—and to this extent alone is the validity of the 
statute now assailed—the same must be declared inoperative and void. 
This conclusion further finds support in the case of S. 1. Doster, 157 
N. C., 634, 73 S. E., 111. 

While unnecessary, perhaps it may not be amiss to add that our pres- 
ent position in no way conflicts with the decisions in Jones v. Ou Co,, 
ante, 328, 162 S. E., 741, S. v. Brown, 159 N. C., 467, 74 8. E., 580, 
S. v. Collins, 151 N. C., 648, 65 8. E., 617, S. v. Shine, 149 N. C., 480, 
62 S, E., 1080, S. «. Baskerville, 141 N. C., $11, 538 8. EL, 742, S. ve. 
Lytle, 188 N. C., 738, 51S. E., 66. 

Error. 


STATE vy. E. H. SMITH. 
(Filed 18 April, 1982.) 


1. Criminal Law L d—Where defendant does not discuss exceptions in 
brief they are deemed abandoned. 
On appeal in a criminal action those exceptions which are not dis- 
cussed by the defendant in his brief are deemed abandoned by him. 


iw) 


. Criminal Law I d—Held: order that defendant be taken into custody 
during trial was within discretion of trial court. 

Where, on the trial of a ¢riminal action, the court finds as a fact that 
the action of the defendant in absenting himself impeded the trial, and 
orders the defendant into custody, and finds as a fact that the jury did 
net know of such order: Held, under the circumstances the order was 
within the legitimate power of the trial court and is not sufficient grounds 
for a new trial on appeal. 


3. Embezzlement B d—Defendant's contentions were not germane to the 
issue and court’s failure to instruct thereon was not error. 

Where on a trial for embezzlement the decisive question is whether 
the defendant embezzled the county’s funds after they were deposited 
in the bank, it will not be held for error that the court failed to instruct 
the jury that the funds must have been deposited with the intent to 
embezzle and that the funds were deposited in the defendant’s name 
without his knowledge, the contentions of the defendant in this respect 
not being in issue. 
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4. Same—Instructions in this case held sufficiently full and defendant 
desiring elaboration should have made request therefor. 


Where in a prosecution for embezzlement the trial court instructs the 
jury with respect to the principal items in dispute anc sets forth the 
contentions of the defendant in regard thereto, his failure to give more 
specific instructions as to one item will not be held for error when 
it appears that the defendant was not prejudiced thereby, it being in- 
curmbent on the defendant to request special instructions if he desired 
instructions as to any subordinate feature of the evidence. 


APPEAL by defendant from Small, J., at January Special Term, 19382, 
of Brunswick. No error. 

The defendant was indicted for the embezzlement and misapplication 
of money, notes, bonds, checks, and vouchers, received and held in trust 
by him as an officer, agent, consignee, and employee of Brunswick 
County. The jury convicted him, returning a general verdict upon all 
the counts. Judgment was pronounced and he excepted and appealed, 
assigning error. 

The county of Brunswick sold its bonds and notes in the total sum 
of $324,300, The defendant occupied the several positions of county 
attorney, acting treasurer of the county, attorney for the treasurer, and 
director and manager of the Hale Beach Development Company. Large 
sums of this money went into his hands and were deposited in several 
banks; some of it in his name, some in the name of “E. H. Smith, at- 
torney,” some in the name of “Brunswick County, E. H. Smith, at- 
torney,” and some in the name of “Hale Beach Developirent Company, 
E. H. Smith, attorney.” 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State, 
Parker & Lee for defendant. 


ApaMs, J. There is abundant evidence of the defendant’s embezzle- 
ment of funds that went into his hands while serving as an agent, 
employee, or servant of Brunswick County, but it is unnecessary to 
investigate the several instances of alleged misapplication. The appellant 
restricts his brief to the discussion of two questions and thereby aban- 
dons all other assignments of error. Rule 28. 

Pending the hearing the court ordered the defendant into custody, 
and to this order the defendant first addresses his brief. No exception 
was taken when the order was made and none appears in the record. 

The conduct of the defendant called for drastic action. His continued 
absence impeded the trial. The judge states that he made “every possible 
effort to assure the defendant of able counsel and a fair trial, but the 
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defendant did not seem to appreciate the effort or to respect the court.” 
It does not appear that the jury knew anything of the order or of the 
commitment of the defendant; the finding of the court is to the contrary. 
Under the circumstances the order was within the exercise of legitimate 
power and affords no sufficient ground for a new trial. 

It is contended that the court committed error in failing to charge the 
jury that the defendant deposited money in the Bank of Cherryville 
with intent to embezzle it; also in failing to explain the defendant's 
testimony that the funds were deposited in his name without his knowl- 
edge. These questions were not at issue; the decisive question was 
whether the defendant embezzled the money after it had been deposited 
in his name, and it was resolved in favor of the State. 

We do not perceive that the defendant was prejudiced by the court’s 
failure to give a more specific instruction in reference to the money 
returned by the defendant for the payment of school teachers. The 
controversy with respect to the principal items in dispute was set forth 
and the contentions were stated. If the defendant desired an instruction 
as to any particular item or any subordinate feature of the evidence he 
should have requested it by a prayer for instruction. S. v. Merrick, 
1 iN Ce 198 5 tO Nea, TS Ns ©, 22. 

Neither the motion for a new trial nor the motion in arrest of judg- 
ment can be sustained. 

No error. 


STATE vy. BEATRICE SIMMERSON, 
(Filed 18 April, 1932.) 
Criminal Law L d—-Appeal in this case is dismissed for insufficiency of 
the record. 

Where a certified copy of the record proper has not been filed on appeal 
in a criminal action, the transcript containing only a statement of case 
on appeal accepted by the solicitor, which fails to contain the indictment 
or to show that the trial court had jurisdiction, the appeal will be dis- 
missed, Rule 19, no motion for certiorari having been made and the 
Supreme Court not ordering the writ to issue in its discretion. 


AppreaL by defendant from Harwood, Special Judge, at December 
Term, 1931, of Forsytu. Appeal disniussed. 

The defendant was tried and convicted in the Superior Court of For- 
svth County of having intoxicating liquor in her possession, in violation 
of the statute. N. C. Code of 1931, section 3411(b). 

From the judgment on such conviction, defendant appealed to the 
Supreme Court, assigning errors in the trial. 
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Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Wallace & Wall for defendant. 


Connor, J. .A certified copy of the record proper in this action has 
not been filed im this Court, as required by its rules. Rule 19. The 
transcript contains only a statement of the case on appeal prepared by 
counsel for the defendant, and accepted by the solicitor for the State. No 
indictment appears therein; nor does it appear that the defendant was 
tried and convicted on a warrant issued by an inferior court, and that 
she appealed from the judgment of such court to the Superior Court. 
There is nothing 1n the transcript which shows that the Superior Court 
vt Forsyth County had jurisdiction of the action. 

In & «. sdeDraughon, 168 N. C., 131, 83 S. E., 181, it is said: “The 
presumption 1s that the judgment of the Superior Court is correct, and 
the burden is on the appellant to show error. As far back as S. ¢. Butts, 
91 N. C., 524, the requisites of the transcript were pointed out, and in 
Sv. Frizell, WL N. C., 725, the Court said: ‘An appellant does not 
do his duty by simply taking an appeal and leaving it to the clerk to 
send up what he may deem necessary. It is the appellant’s duty to see 
that the record is properly and sufficiently made up and transmitted! ” 

There is no motion for certiorari? in this appeal, and in the exercise of 
our discretion, we do not order that such writ issue in this case. The 
appeal is dismissed, Pruitt ve. Wood, 199 N.C., 788, 156 S. E., 126. 

Appeal dismissed. 


MRS. W. E. CHAPPELL vy. C. W. MOWERY et At. 
(Filed 18 April, 1982.) 


Highways A e—Judgment dissolving order restraining imaintenance of 
imitation highway signs is affirmed in this case. 

The erection of signs on a State highway in imitation of otHcinl high- 
way signs in violation of chapter 148, section 56, Public Laws of 1927, 
is made a misdemeanor under section dS, and injunction is not the 
appropriate remedy for the enforcement of the statute, and in proceed- 
ings by a private person a judgment dissolving a temporary order re- 
straining the maintenance of signs by a private owner alleged to be in 
violation of the statute will not be disturbed on appeal, it further appear- 
ing that the alleged signs were placed on private property and not upon 
the right of way of the bighway. 


AppeEaL by plaintiff from Cowper, Special Judge, at January Special 
Term, 1932, of Wake. 
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Civil action to restrain the defendants from maintaining at the intcr- 
section of Person and Edenton Streets in the city of Raleigh an imita- 
tion highway sign in violation of section 56, chapter 148, Pubhe Laws, 
1927, which provides in part as follows: 

“No unauthorized person shall erect or maintain upon any highway 
any warning or direction sign, marker, signal or hght in imitation of 
any official sign, marker, signal or light ereeted under the provisions 
of this act.” 

Section 58 of the same act also provides in part: “It shall be unlawful 
and constitute a misdemeanor for any person to violate any of the pro- 
visions of this act.” 

From a judgment dissolving the temporary restraining order and dis- 
nissing the action, the plaintiff appeals, assigning errors, 


Thomas W. Ruffin for plaintiff. 
Clyde A. Douglass for defendants. 


Stacy, C. J. It is not conceded that the sign in question is an imita- 
tion of any official sign, but, however this may be, it is admittedly 
located on private property and not upon the right of way of any high- 
way. Furthermore, the violation of the provisions of the statute is made 
a misdemeanor (section 58), and the remedy selected, injunction, would 
seem to be inappropriate on the showing made by the plaintiff. Loose- 
Wiles Biscuit Co. v. Sanford, 200 N. C., 467, 157 8. E., 4823; Durner v. 
New Bern, 187 N. C., 541, 122 8. E., 469; Thompson v. Lumberton, 
182 N. C., 260, 108 S. E., 722. 

The matter may have been coram non judice. The record is not 
altogether clear on this point. Green v. Stadiem, 197 N. C., 472, 149 
S. H., 63552 eid eid, 199 Ns-Ci. (40, doo 8.58.) 119. 

We have discovered no valid reason for a reversal of the judgment. 


Athrmed. 


ATLANTIC COAST LINE RAILROAD COMPANY y. TOWN OF AHOSKIE. 
(Filed 13 April, 1932.) 


1. Dedication A b — Evidence held insufficient to show dedication of 
land by the owner for public use. 

In order to a dedication of private property to the public use there 
must be an intention on the part of the owner to dedicate, evidenced 
ly an unequivocal overt act or verbal expression, and an acceptance by 
the town authorities arising in some appropriate manner, and where a rail- 
road company has had lands conveyed to it for use as a depot, evidence 
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tending to show that the railroad company had so used the land without 
interruption, but had permitted the public to use a portion thereof as a 
street to the extent it did not interfere with its use as a depot, and 
there is no evidence of a grant or conveyance to the town, the evidence 
is insufficient either to show a dedication by the railroad or acceptance 
by the city for street purposes or to operate as an estoppel of the railroad 
company, and where the town has paved a part of the land for use as a 
street and has attempted to assess the railroad company as an abutting 
landowner, the railroad company is entitled to have the land condemned 
and compensation paid less the amount of the assessments against it. 


2. Adverse Possession D b-——Evidence disclosed only pcrmissive use by 
public which is insufficient to establish prescriptive title. 


Where a railroad company, in the use of its land as a depot, has allowed 
the public to use a part thereof as a street to the extent that such use 
did not interfere with its use as a depot, the use by the public is per- 
missive, and the town may not claim an interest in the land by adverse 
user. 

8. Municipal Corporations G d—aAbutting owner may raise question of 
ownership of property In proceedings by city to levy assessments, 

The ownership of the property is a prerequisite to the right of a city 
to levy assessments for publig improvements under the statute against 
abutting owners, and the ownership of the property as affecting the 
validity of the assessment against an abutting owner miay be raised in 
the assessment proceedings. 


APPEAL by plaintiff from Harris, J., and a jury, at October Term, 
1931, of Hertrrorp. Reversed. 

On 29 May, 1890, Dr. Jesse H. Mitchell and others conveyed to 
Norfolk and Carolina Railway Company, a certain piece of land in the 
town of Ahoskie, containing one and a half acres. The deed was duly 
recorded on 26 June, 1890, in the register of deeds office for Hertford 
County, N. C. The plaintiff contends that it owns the said land de- 
seribed in said deed as successor in title. The deed recites: ‘That the 
said parties of the first part, in consideration of the benefit to them of 
the location by said company of a depot at Ahoskie, and also the recon- 
veyauce to them of the land that has been used by the said company 
for the purpose of a depot at \hoskie, and for the further consideration 
of one dollar to them, the receipt of which is hereby confessed, have 
bargained, sold aud eonyeyed, granted and given to the party of the 
second part, their successors and assigns, the following real estate (de- 
scribing same). . . . To have and to hold the saic granted land 
to the said Norfolk and Carolina Railway Company, its successors and 
assigus, as long as it shall be used for a depot.” 

The defendant, town of Ahoskie, claims part of the above described 
land as a street and has had it paved and has made assessment against 
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the plaintiff, same being a space approximately 421.4 feet on west side, 
472.2 feet on east side, $3.5 feet wide. The plaintiff contends that it 
Was its property. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Has the town of \hoskic acqtured the title to the area covered 
by the paving in question by adverse possession as alleged? Answer: 
Yes, 

2. Prior to the levying of the assessment in question had the area 
covered by said pavement been dedicated as a street? Answer: Yes. 

3. Is the railroad estopped to deny that the area covered by pavement 
was a public street at the time said paying assessment was levied é 
Answer: Yes. 

4. Is the area over which the pavement in question was laid a pubhie 
strect in the town of Ahoskie? Answer: Yes (by the court).” 

The judgment of the court below is as follows: “This cause coming 
on to be heard and being heard by the court and a jury and the jury 
having answered the issues as follows (setting forth issues and their 
answers thereto). The last issue having been answered by the court as a 
matter of law upon the basis of the jury’s verdict upon the first three 
issucs; and at the beginning of the trial it having been admitted by the 
railroad company that the proceedings in which this assessment Is at- 
tempted to be collected comply in form to the requirements of the statute, 
and that the computation of the assessment in the sun of $2,547.71 is 
correct In amount and follows the statutory method, and that the razl- 
road company contests the assessment solely upon the ground set out i 
its statement of the facts on appeal to the Superior Court from paving 
assessments: It is now, therefore, on motion of W. W. Rogers, and 
Ehringhaus & Hall, attorneys for the town of Ahoskie, ordered, decreed 
and adjudged that the said town of Ahoskie recover against the said 
Atlantic Coast Line Railroad Company the sum of two thousand five 
hundred forty-seven and 71/100 dollars (#2,547.71), with interest on 
same from 22 September, 1925, as paving assessment, together with the 
costs of this action to be taxed by the clerk of this court. This recovery 
is declared a charge against the abutting property of the railroad.” 

The plaintiff excepted to the judgment as signed, made numerous ex- 
ceptions and assignments of error, and appealed to the Supreme Court. 
The material ones and necessary facts will be considered in the opinion. 


FOS. Spruill, V. EB. Phelps and Maclean & Redman for plaintiff, 
W. OW. Rogers and Ehringhaus & Hail for defendant. 
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Crarxson, J. Was there sufficient evidence to be submitted to the jury 
to sustain the issues above set forth? We think not. This case was here 
before: BR. BR. v. Ahoshie, 192 N. C., 258. 

In Efird v. Winston-Salem, 199 N. C., at p. 37, is the following: 
“In &. R. v. Ahoshkie, supra, there was a dispute of fact as to whether 
the land was a public street or the property of the railroad. The railroad 
submitted itself to the assessment procedure, protested tc the work being 
done as the property belonged to it and not to the town of Ahoskie, and 
appealed under C. 8., 2714, from the confirmation. The Court said, at 
p. 262: ‘The conclusion of the whole matter, therefore, is whether or not 
this assessment was valid. If Railroad Street is a pub.ic street of the 
town of Ahoskie, then the town had the right to make a valid assessment 
against abutting owners. If it is not a public street, then no assessment 
under our statute could be properly made. This is a question of fact to 
be determined and established by competent evidence, and certainly, the 
validity of the assessment under our statutes can be challenged in the 
assessment proceedings.’ ” 

C. S., 434, the statute of limitations applicable to reilroads, etc., is 
thoroughly considered In the Matter of Assessment Against R, R., 196 
N. C., 756. See Public Laws 1931, chap. 222. In this case, on 14 
October, 1925, Mayor L. C. Wilhams of Ahoskie, certified the appeal to 
the Superior Court from the assessment made in the proceedings. In 
that proceeding the testimony of John E, Vann, undisputed by Mayor 
L. C. Williams, is as follows: “In this discussion (before the governing 
body of the town of \hoskie), I told them that we had a deed for it. 
I told them it is our property and you are using it and I am sure you 
do not want to use other folks’ property without compersation, and the 
commissioners said ‘We don’t claim the property.’ They had no deed, 
they did not say so in so many words but said ‘It is yours,’ and that is 
about all that I know that happened. I insisted on them signing a con- 
tract and they would not do so. That was some moriths before the 
present paving was laid. Q. Was that in 1923? <A. Yes, I think it was 
in 1923. Mr. Williams thinks that was the time. I have talked with 
Mr. Williams several times.” 

“Proceedings re: Railroad Street Assessment for Street Improvements, 
and appeal by the Atlantic Coast Line Railroad Company. At said 
hearing appeared the Atlantic Coast Line Railroad Company and 
through its attorneys Messrs. John E. Vann and V. E. Phelps entered 
its protest, filed a written statement setting out their contentions and 
offered evidence in support of said contentions, which contentions briefly 
stated are: (1) That the A. C. L. Railroad Company has a deed for 
land covered by street against which its street assessment is charged. 
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(2) That town has aequired no lawful right to use said land for street 
purposes. (3) That street has only been used permissively. (4) That 
property cannot be taken without due process of law (U.S. Constitution, 
seC. Jy cArt, NV.” 

We think the above contentions made by plaintiff correct. Under the 
evidence in this case, we do not think the town of Ahoskie acquired the 
sald land of plaintiff railroad company by condemnation, grant, dedica- 
tion or prescription. Durham v. Wright, 190 N. C., 568. There was no 
sufficient evidence of estoppel to have been submitted to the jury. 

In Gault v. Lake Waccamaw, 200 N. C., at p. 599, we find: “The 
following observation is made in McQuillin’s Municipal Corp., Vol. 4, 
2d ed., part of sec. 1662 and 1663, pp. 471-2. ‘Most of the streets, alleys, 
squares and parks in municipal corporations, have been acquired by a 
voluztary dedication thereof by the owner to the pubhe. The law re- 
lating to dedication is therefore of much importance as a part of the 
law of municipal corporations. . . . The owner’s offer, either ex- 
press or imphed, of appropriation of land or some interest or easement 
therein to public use, and acceptance thereof, either express or implied 
(when acceptance is required) constitute dedication. The intention of 
the owner to dedicate and acceptance thereof by the pubhe are the 
essential elements of a complete dedication.” Green v. Aliller, 161 N. C., 
24; Elizabeth City v. Commander, 176 N. C., 26; Wittfson v. Dowling, 
179 N. C., 542; Irwin v. Charlotte, 193 N. C., 109.” Wright v. Lake 
Waccamaw, 200 N. C., 616. 

In Wrights case, supra, at p. 618, is the following: “In case of a 
direct dedication of land to the public use there should ordinarily be 
some evidence of acceptance; for as declared in S. v. Pusher, 117 N. C., 
733, 739, “The owner of land cannot, by executing a deed to the public 
conveying a right of way to a highway, compel the authorities to assume 
the burden of repairing it unless the properly constituted agents of the 
county or town accept it.” But where dedication is relied upon as im- 
phed from adverse user or where adverse user is invoked under the 
doctrine of prescription there must be evidence not only that the way 
was used for the requisite period, but that the user was adverse. Hag- 
gard vu. Mitchell, supra (180 N. C., 255); Draper v. Conner, 187 N. C., 
18; Wearer v. Pitts, 191 N. C., 747. The burden of showing adverse 
user is upon the person who asserts it. S. v. Fesher, supra.” 

It is conceded that the focus in quo has never been purchased by 
defendant from plaintiff. 

In Hast v. Piedmont, etc., R. Co, (West Va.), 44 8. E., at p. 156, 
we find the following: “Now, the mere opening of this lot to the public 
use Js not adequate to evince an irrevocable purpose to dedicate, for we 
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may attribute that use to a mere license, rather than an intent to dedi- 
eate, It is so common for railroad companies to let their lots le open, 
that we attribute it to license—mere permissive use—not an intent to 
dedicate, Nor does the fact that the company purchased this lot with an 
intent to dedicate it bind the company, as it might change its notion. 
There is not such an unequivocal act as speaks unalteraoly an intention 
to dedicate. No writing is necessary to make a valid declaration of 
dedication.” 

In Tise v. Whitaker, 146 N. C., at p. 375-6: “It is well understood 
with us that the right to a public way cannot be acquired by adverse 
user, and by that alone, for any period short of twenty vears. ‘It is also 
established that, if there is a dedication by the owner, completed by 
acceptance on the part of the public, or by persons in a position to act 
for them, the right at once arises, and the time of user is no longer 
material. The dedication may be either in express terms, or it may be 
implied from conduct on the part of the owner; and, while an intent 
to dedicate on the part of the owner is usually required, it is also held 
that the conduct of the owner may, under certain circumstances, work 
a dedication of a mght of way on his part, though an actual intent 
to dedicate may not exist. These principles are very generally recognized 
and have been apphed with us in numerous and well-considered deci- 
sions. . . . If the intent to dedicate is absent, then there is no valid 
dedication. The intent which the law means, however, is not a secret 
one, but is that which is expressed in the visible conduct and open acts 
of the owner. The public, as well as individuals, have a right to rely 
on the conduct of the owner as indicative of his intent. If the acts are 
such as would fairly and reasonably lead an ordinarily prudent man 
to infer an intent to dedicate, and they are so received and acted upon 
by the public, the owner cannot, after acceptance by the public, recall 
the appropriation. Regard is to be had to the character and effect of 
the open and known acts, and not to any latent or hidden purpose.” 
Land Co. v. Murphy, 179 N. C., 188. 

The questions here presented, was there sufficient evidence to be sub- 
mitted to the jury (1) of the intention of the plaintiff ratlroad company 
to dedicate a part of the railroad depot property above set forth for 
a street and the acceptance thereof by the pubhie; (2) was plaintiff 
railroad company estopped; (3) did the town of Ahoskie by adverse user 
for twenty years, acquire title to the property? We think not. In the 
first place, the property was originally acquired solely for depot pur- 
poses, and in the plaintiff’s deed is the following in the habendum clause: 
“As long as it shall be used for a depot.” In the second place, defendant 
does not contend that it has paid anything for the /ocus in quo or ever 
purchased or condemned same. 
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A. T. Summey, civil engineer, witness for the plaintiff, speaking in 
regard to the locus in quo, testified in part: “The open spaces about 
which I was asked around the depot and on the northerly and westerly 
sides thereof are necessary for teams and vehicles getting to and from 
the depot, in moving freight and for passengers alighting. Ample space 
was allowed for those purposes, From my observation the ground around 
the depot had been used for these purposes.” 

John E. Vann, witness for plaintiff, testified in part: “I aim attorney 
of the A. C. L. Railroad Company, and I have been 25 years or tore. 
I represented the railroad company at the meeting of the town board on 
10 September, 1923, minutes of which have just been introduced, and 
presented the contract referred to therein. That was before the paving 
was done according to my recollection. I was frequently in contact with 
the town authorities as to the railroad’s rights in the matter, J think 
I attended the hearing before the mayor and councilmen in 1925, at 
which this protest was filed. Mr, Williams, I think, was mayor. Both 
Mr. Phelps and I were there and signed the protest. . . . In 1892, 
or thereabouts, the area acquired by the railroad company was in the 
woods, and it used to be rabbit ground where the depot stands. The 
railroad company cleaned it up, and that included the area now in 
controversy and clear on down further east. When the ground was 
cleared and the building and other facilities erected the pubhe began 
using it 1n going to and from the depot.” 

N. E. White, agent of plaintiff and a witness for plaintiff, testified 
in part: “The street paving started in 1925. I talked to Mayor Wuil- 
liams several times about it. Had a conversation with him about the 
execution of an agreement between the town and the railroad in conneec- 
tion with the street. I went to him about it several times. When the 
paper was not executed I told them not to proceed. I made the statement 
to Mavor Williams and to the contractor, Mr. Miller, but they went 
ahead anyway. I was acting under instructions of the railroad company 
in giving them that notice. . . . There are one or two fire hydrauts 
over there which were put there prior to the street paving, according 
to my recollection, and the town water line was already there. The 
poles, wires and street lights were there.” 

In 1921 some gravel was put on the so-called Railroad Street. The 
ordinary improvements made by the town of Ahoskie in regard to fire 
hydrants, street lights, ete., and gravel put on so-called Railroad Street, 
in the depot locality, were those usual things due the pubhe in general 
in a public place, and the sale of certain lots facing on depot property, 
under the facts and circumstances of this case with the other evidence 
of defendant, is not of such probative value to show an intentional dedi- 
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cation aud acceptance, neither estoppel nor adverse user for twenty years. 
Plaintiff had title to the locus in quo duly recorded. Ne.ghborly conduct 
either on the part of a person or corporation ought not to be so con- 
strued as to take their property, unless it has such probative force as to 
show adverse user for twenty years. Much of defendant's evidence 1s 
in the nature of omissions by plaintiff railroad company in not being 
unneiglborly and chasing trespassers off its property. The fact that this 
was uot done, cannot be held for acquiescence or adverse user on the 
part of defendants. This goes too far, and we cannot agree to this and 
other contentions of defendant. 

We think certain incompetent evidence should have been excluded 
by the court below, and, with this evidence excludec, there was no 
sufficient evidence to be submitted to the jury of an adverse user by the 
public of the /ocus in quo for twenty years. We think the evidence 
indicative ouly of a permissive user. The land can and should be con- 
demiied in the present action for a street and the a:nount of street 
linprovenient assessment deducted from the amount of damage recovered 
by plaintiff, if any. Afird v. Winston-Salem, supra. For the reasons 
given, the judgment below is 

Reversed. 


STATE vy. C. E, COLE, 
(Filed 13 April, 1932.) 


1. Indictment A a—lIndictment must be sufficiently specific to inform 
accused of crime charged and to enable court to proceed to judg- 
ment, 


The charge in the indictment must be sufficiently specific, both as to 
Jaw and fact, to adequately inform the defendant of the offense with 
which he is charged and to enable him to be prepared on the trial and to 
enable the court te proceed to judgment upon conviction and to protect 
the defendant under another indictment for the same offense, and it 
may not be sufficient if the indictment follow the definition of the 
statute. 


2. Indictment C a—Demurrer to indictment challenges its sufficiency to 
charge defendant with commission of crime. 


The object of a demurrer to an indictment is to impeach it and fore- 
stall a prosecution on the ground that its charges do not constitute a 
breach of the criminal law, and in case the indictment does not adequately 
inform the defendant of the offense with which he is charged or is in- 
sufficient to enable the court to proceed to judgment, a demurrer thereto 
is good. 
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3. Banks and Banking I a—Indictment in this case for making false 
entries on bank books held insufficient. 

The essential elements constituting a statutory offense must be sufli- 
ciently set out in the indictment whether the language of the indictment 
follows the statute or not, and in this respect the object of the statute 
miy be relevant upon the question, and the intent and purpose of N.C. 
Code, 2t+4(e), is to prevent the deception of the officers of the bank or the 
depletion of its assets or injury of its business by falsification of the 
bank's books by its officers or employees, and an indictment for the 
oftense is not sufficient which merely charges such falsification without 
showing that the false entries were material or affected the interests of- 
the bank or deceived its officers. 

4. Indictment A a—C. S., 4623, does not apply where indictment is funda- 
mentally deficient. 

rhe essential constituents of the offense charged must be stated in an 
indictment therefor, and C. 8., 4628, prescribing that an indictment shall 
not be quashed for mere informality or refinement in charging the offense 
does not apply where the indictment is fundamentally deficient. 

5. Indictment D b—Bill of particulars cannot supply essential require- 
ments of indictment. 

The provisions of our statute, C. S., 4618, enabling a defendant in a 
criminal action to call for a bill of particulars, cannot supply a deficiency 
in an indictment when the language of the indictment fails to adequately 
charge the essential concomitants of the offense, and when the indict- 
ment is thus defective the trial court is without authority to permit an 
amendment. 


CLARKSON, J., Concurs in result. 


ApreaL by State from Barnhill, J., at February Term, 1932, of 
Ropeson. 

The bill of indictment contains eight counts setting forth respectively 
the following charges: 

1. That on 8 October, 1929, the defendant, being assistant cashier of 
the Bank of Pembroke, unlawfully, wilfully and feloniously made a 
false entry in the teller’s book of said bank as follows, to wit, $3,182.06, 
against the form of the statute, ete. 

2, That on the same day the defendant, being assistant cashier of said 
bank, unlawfully, wilfully and feloniously made a false entry 1 the 
teller’s book of said bank as follows, to wit, $6,148.94, contrary to the 
form of the statute, ete. 

3. That on the same day the defendant, being assistant cashier of said 
bank, did unlawfully, wilfully and feloniously make a false entry in the 
cash book of said bank as follows, to wit, $6,148.90, contrary to the 
form of the statute, ete. 

4. That on the same day the defendant, being assistant cashier of said 
bank, unlawfully, wilfully and feloniously made a false entry in the 
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general ledger of said bank, as follows, to wit, $6,148.8C, contrary to the 
form of the statute, ete. 

5. That on 24 December, 1929, the defendant, being assistant cashier 
of said bank, unlawfully, wilfully and feloniously made a false entry 
in the teller’s book of said bank as follows, to wit, $12,411.97, contrary 
to the form of the statute, ete. 

6. That on 24 December, 1929, the defendant, being assistant cashier 
of said bank, did unlawfully, wilfully and felonious.y make a false 
entry in the cash book in said bank as follows, to wit, $12,426.10, con- 
trary to the form of the statute, ete. 

7. That on 24 December, 1929, the defendant, being assistant cashier 
of said bank, unlawfully, wilfully and feloniously made a false entry in 
the general ledger of said bank as follows, to wit, $12,426.10, contrary 
to the form of the statute, ete. 

8. That on 24 December, 1929, the defendant, being assistant cashier 
of said bank, unlawfully, wilfully and feloniously made a false entry 
in the teller’s book of said bank as follows, to wit, $6,233.02, contrary 
to the form of the statute, ete. 

The defendant demurred to the bill of indictment on the following 
grounds: 

1. That the bill of indictment fails to state a crime. 

2. That the bill of indictment fails to allege that the alleged false 
entries were entries among the transaction of the bank or that the said 
entries were material to the bank or affected its condition and fails to 
allege that the said entries were not immaterial to the condition or the 
operation of the bank. 

3. That the said bill of indictment is not sufficient to support a 
verdict. 

4. That the bill of indictment is not sufficient to prctect the defend- 
ant against later indictment for the same alleged offense, if acquitted. 

5. That the said bill of indictment, in respect to the allegations as 
to the alleged false entries, are so indefinite and uncertain as to make 
the same insufficient, and that the said bill fails to allege the kind or 
nature of the entries alleged to be false and fails to a.lege other facts 
and circumstances, or that the court upon inspection of the bill of indict- 
ment can determine that, if proved as alleged, the violation of the statute 
would be thoroughly constituted. 

6. That it does not appear from the allegations in the said bill of 
indictment whether the false entries are credits or debits, whether they 
are material or whether they in any manner misrepresent the true 
financial condition of the bank, and the said bill of indictment fails to 
contain any allegations from an inspection of which the court could 
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determine that the allegations set out in said bill, if supported by evyi- 
dence, would coustitute a violation of the statute under which the 
defendant is indicted, to wit, C. S., 22+4(e). 

The court being of opinion that the bill of indictment in order to be 
valid must contain allegations sufficient to disclose the materiahty ot 
the alleged false entries to such an extent as will enable the court to 
determine whether the alleged false entries, 1f knowingly and falsely 
made, would constitute an offense, sustained the demurrer. 

The State excepted and appealed to the Supreme Court. 


Attorney-General Brummitt and -Assistant Attorney-General Seawell 
for the State. 
Varser, Lawrence, McIntyre & Henry for defendant, 


Apams, J. The object of the demurrer is to impeach the indictment 
and to forestall a prosecution on the grownd that the charges against 
the defendant do not constitute a breach of the criminal law, the specific 
contention being that the indictment does not adequately inform the 
defendant of any accusation against him or contain averments which 
would enable the court to proceed to judgment in case of conviction or to 
protect the defendant against subsequent prosecution for the same 
offense. S. v. H#dwards, 190 N. C., 322. 

At the session of 1927 the General Assembly repealed section 83, 
chapter 4, of the Public Laws of 1921 and substituted section 224(e) 
of the North Carolina Code of 1931. Public Laws 1927, chap. 47, sec. 
16. The substituted section contains the following clause: ‘“Whoever 
‘being an officer, employee, agent, or director of a bank . . . makes 
or permits to be made a false entry in a book, report, statement or 
record of such bank . . . shall be guilty of a felony.” 

The indictment purports to charge the defendant with a violation of 
this statute, the several counts varying only as to the books in which the 
entries were made and in a few instances as to the dates. It is charged 
in each count that the defendant, being assistant cashier of the bank, 
“did unlawfully, wilfully, and feloniously make a false entry” in a 
book of the bank. If the defendant were convicted upon this charge 
could judgment lawfully be pronounced? To justify a judgment the 
indictment must set forth a charge explicit enough to support itself; 
for if all the allegations may be true and yet constitute no offense the 
indictment is insufficient. S. 7. Fason, 70 N. C., 88. It is hkewise de- 
fective if, when drafted upon a statute, it omits words descriptive of any 
essential element of the offense charged. S. v. Liles, 78 N. C., 496; 
S. v. Bagwell, 107 N. C., 839; 8. v. Afooney, 173 N. C., 798; S. v. Bal- 


596 IN THE SUPREME COURT. [202 
STATE v. COLE. 


langee, 191 N. C., 700. As a rule it is enough to charge a statutory 
offense in the words of the statute, but this is not always true. It is 
sometimes necessary not only to pursue the technical language of the 
statute but to set forth the facts and circumstances wh:ch go to make 
up the offense. Clark’s Criminal Procedure; 8. v. Jooney, supra. 

In all criminal prosecutions every man has the right to be informed 
of the accusation against him; and the accusation must be definite. 
“Every indictment is a compound of law and fact and must be so drawn 
that the court can, upon its inspection, be able to see the alleged crime.” 
S.v. Hatheockh, 29 N. C., 52. This is essential to a valid judgment. In 
explanation of the principle Ruffin, C. J., used this significant language 
in wv. Stanton, 23 N, C., 424: “Thus a statute may be so inaccurately 
penned that its language does not express the whole meaning the Legis- 
lature had; and by construction its sense is extended bevond its words. 
In such a case the indictment must contain such avernents of other 
facts, not expressly mentioned in the statute, as will bring the case 
Within the true meaning of the statute; that is, the indictment must 
contain such words as ought to have been used in the statute if the 
Legislature had correctly expressed therein their precise meaning. In 
S. v. Johnson, 12 N. C., 360, for example, it was held that, besides 
charging in the words of the act that the prisoner, being on board the 
vessel, concealed the slave therein, the indictment should have charged 
a connection between the prisoner and the vessel as that he was a 
mariner belonging to her; because that was the true construction of the 
act. So, where a statute uses a generic term, it may ke necessary to 
state 1n the indictment the particular species in respect to which the 
crime is charged.” 

Similarly the principle was applied in the later case of S. v. Farmer, 
104 N. C., 887. The statute there under consideration provided that 
any physician who should give, procure, or aid in procuring any false 
or fraudulent prescription for any spirituous, vinous, or malt liquors 
in violation of the act should be guilty of a misdemeanor. Public Laws 
1887, chap. 215, sec. 4. The indictment averred that the defendant “un- 
lawfully and wilfully did give to one G. H. a false and fraudulent pre- 
scription for spirituous liquors, the defendant being then and there a 
practicing physician,” ete. The indictment was held to be defective, the 
Court saying: “The indictment should set out distinctly not only that 
the prescription was either false or fraudulent, but in what the false- 
hood or fraud consisted, as that the prescription was intended to convey 
and did convey the idea that in the opinion of the defendant the person 
to whom the prescription was given was sick and was in need of the 
liquors prescribed as a medicine, whereas, in fact and in truth, the said 
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person (prescribed for) was not sick and did not need the spirituous 
liquor as a medicine. The prescription must be shown to be false or 
fraudulent (either being sufficient), and the person indicted should 
know before he is compelled to plead whether he is to meet a charge of 
giving a false prescription, or whether he is accused of giving the pre- 
scription, knowing that it was false and intending to deceive or to evade 
the law.” 

These decisions exemplify the rule that an indictment may follow the 
language of the statute when the statute defines the offense and contains 
all that is essential to constitute the crime and to inform the accused 
of its nature; but if a particular clause in a statute does not set forth all 
the essential elements of the specified act intended to be punished, such 
elements must be charged in the bill. 31 C. J., 708, see. 260; S. v. 
Cherry, 7 N. C., 7; 8S. v. Moody, 47 N. C., 3385; 8. v. Whedbee, 152 
NC a 00. 

The indictment in the present case is open to criticism. Section 
224(e) relates to the business of banking. The evil which the Legis- 
lature intended to remedy is the misapplication or embezzlement of 
funds, deceit, fraud, injury to the bank, and loss to its depositors and 
stockholders. We had oceasion to construe the statute in S. v. Lattimore, 
201 N. C., 32, in which it 1s said: “In effect the clause declares the 
wilful making of false entries in the books and records of banks by 
an ofhcer, employee, agent, or director thereof a distinct offense, without 
regard to the fraudulent intent which, under the substituted section 
above referred to, applies to the embezzlement, abstraction and misapph- 
cation of funds and to other instances therein particularly specified. 
The reason for enacting the amended statute, by which the wilful making 
of false entries is declared to be a felony, is apparent. The natural and 
perhaps the unavoidable effect of making false entries in the books and 
records of a bank is to deceive the officers, to impair the assets, and to 
maim, if not totally to destroy the business.” 

This language must be construed in its relation to the indictment, 
which in that case set out the specific facts constituting the false entries. 
From these allegations the court was enabled to determine whether the 
entries charged in the bill were calculated to deceive the officers, impair 
the assets, injure the business, or result in loss. So, too, with respect 
to the indictment in S. v. Hedgecock, 185 N. C., 714. 

The indictment in the present case contains no such averments. It 
is impossible for a court judicially to know whether the alleged false 
entries operated to the loss, injury, or prejudice of the bank, its cus- 
tomers, or its stockholders. Indeed, whether the false entries affected 
the bank in any respect is only a matter of inference or conjecture. The 


598 IN THE SUPREME COURT. [202 
STATE v. COLE, 


extent of the entries 1s not suggested; whether great or small, nominal 
or serious is not intimated. As this Court held in S. v. Farmer, supra, 
the indictment in this case should have charged, not only that the de- 
fendant made a false entry in the books, but in what the falsity con- 
sisted, If the entry was false, in what respect was it false? If it did 
not state the truth, what is the truth? 

The ground upon which the defendant assails the bill is fundamental; 
it is not an “informality or refinement” condemned by section 4623 of 
the Consolidated Statutes. By the many adjudications construing this 
section it has been definitely settled that the section neither supplies nor 
remedies the omission of any distinct averment of any fact or cireum- 
stance which is an essential constituent of the offense charged. S. v. 
Gallimore, 24 N. C., 872. In this case it was said: “The ground of 
these adjudications is that sufficient does not appear to the Court in the 
face of any indictment to induce them to proceed to judgment when, 
in the indictment, they do not see distinctly every fact and circumstance 
which makes up the crime. Call the defect in the indictment what you 
may—a defect of form or a defect of substance, a departure from good 
sense or only from the refinement of pleading—if by reason thereof 
there be this insufficiency in the indictment the court has no authority 
to render judgment. And if this settled exposition of the statute be 
departed from, we are left without a rule whereby to decide what de- 
fects are and what are not cured by it. But this defect ought not to be 
called an informality or refinement.” 

In the oft-cited case of S. v. Moses, 138 N. C., 452, 1: was remarked 
that the statute was designed to liberate the courts from the fetters of 
form, technicality, and refinement which do not concern the substance 
of the charge, and that sages of the law had called nice objections of this 
sort a disease of the law and a reproach to the berich. There the de- 
nounced “refinement” was a contention that the dimensions of a mortal 
wound must be described in an indictment for murder; and in S. wv. 
Voblett, 47 N. C., 418, it was argued on behalf of the defendant that 
the judgment should be arrested because the word “blow” instead of 
“wound” was used in an indictment for murder. But :n these and in 
other cases it has been held with uniformity that an indictment must 
contain an averment of the facts and circumstances which make up the 
crime, 

The defect 1s not cured by the statute which enables the defendant 
to call for a bill of particulars. C. S., 4613. This section applies only 
when further information not required to be set out in the indictment 
is desirable. The “particulars” authorized are not a part of the indict- 
ment. S. 7. Beal, 199 N. C., 278. A bill of particulars, therefore, will 
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not supply any matter which the indictment must contain. S. v. Long, 
143 N. C., 670, overruled on another point in S. v. Ray, 151 N. C., 714. 
Such bill may be amended, but not an indictment. Whether “particu- 
lars’ shall or shall not be ordered 1s a matter of judicial discretion, 
but without an indictment there can be no prosecution or conviction of 
this character. S. v. Wadford, 194 N. C., 336. 

The Attorney-General confesses difficulty in sustaining the indictment 
“by satisfying argument or citation of authority’—this no doubt in 
recognition of the sentiment expressed by Taylor, J., in S. v. Owen, 
5 N. C., 458: “We cannot too strongly impress it on our minds that 
want of the requisite precision and certainty which may at one time 
postpone or ward off the punishment of the guilty may, at another, 
present itself as the last hope and only asylum of persecuted innocence.” 
Judgment 


Afhrmed. 


CLARKsoN, J., concurs in result. 


IDA SUTTON v. D. J. HERRIN anp F. M. DICKERSON, As INDIVIDUALS, 
AND AS PARTNERS TRADING AND DOING BUSINESS UNDER THE FIRM NAME 
AND STYLE OF WILMINGTON NAVAL STORES COMPANY. 


(Filed 18 April, 1932.) 


1. Trespass B d—Evidence held insufficient to show that defendant set 
out fire on lands without notice to adjoining landowners. 

Where in an action to recover property damages alleged to have been 
caused by the act of the defendant or his employees or agents in inten- 
tionally setting out fire on his own land without giving notice to adjoin- 
ing landowners as required by statute, N. C. Code of 1981, C. 8., 4509, 
the evidence tends only to show that the fire started on defendant's land 
and spread to the plaintiff's land, but that the defendant had ordered 
his employees not to set out a fire on account of the dry conditions, and 
there is neither direct nor circumstantial evidence tending to show the 
fire had been started either by the defendant or his employees under 
his authority: Held, a judgment as of nonsuit was properly entered. 

2. Appeal and Error J c—Where evidence is insufficient to go to jury 
exclusion of corroborative evidence will not be held for error. 

Where the evidence is not sufficient to resist a judgment as of nonsuit 


in an action, the exclusion of corroborative evidence if error, will not be 
held for reversible error. 
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3. Trial D a—Evidence which raises mere suspicion or conjecture is 
insufficient to be submitted to the jury. 


Qn a motion as of nonsuit the evidence which makes for the plaintiff's 
cause of action will be considered in the light most favorable to the plain- 
tiff and he is entitled to the benefit of every reasonable intendment there- 
on and every reasonable inference therefrom, but where the evidence 
raises only a mere suspicion or conjecture of the issue to be proved it is 
insufiicient to be submitted to the jury. C. 8., 567. 


APPEAL by plaintiff from Barnhill, J., at October Term, 1931, of 
New Hanover. Affirmed. 

The plaintiff is the owner of two tracts of land, one 5 acres and the 
other 75 acres, in New Hanover County, N. C. The defendants were 
partners doing business under the firm name and style of Wilmington 
Naval Stores Company, and their business consisted largely of culti- 
vating turpentine trees, extracting from the pine trees on land raw 
turpentine, and distilling it, making spirits of turpentine, resin and 
perhaps other by-products. 

Defendants acquired certain rights from Claude Gore (Gore Estates) 
to cultivate the turpentine upon the land and certain rights in the trees. 
The land adjoined, or was near by, the lands and premises of plaintiff. 
Plaintiff contends that before setting fire to the woodsland, ou which 
the turpentine trees were growing, it was the duty of defendants to 
notify plaintiff and to use due eare to watch and extiaguish the fire 
and to notify adjoining landowners or their agents. “That the plaintiff 
is informed, believes, and therefore, alleges that the devendants either 
of themselves or through their agents, servants or employees, wilfully, 
deliberately, designedly and negligently on or about 24 lebruary, A.D. 
1930, without notifying the adjoining landowners, and in violation of 
the statutes of North Carolina, in such case made and provided, set 
fire to the woods and undergrowth, grass and trash on the lands they 
were cultivating turpentine upon, upon which they had acquired the 
right to cultivate turpentine from Claude Gore. . . . And negli- 
gently and carelessly allowed, permitted and caused the fire so put out 
on the lands they were cultivating turpentine upon to spread from said 
land and burn over the plaintiff’s land above described, destroving lots 
of timber, small trees, woods mold, dog-tongue and the undergrowth 
thereon and caused the said fire to also burn down the fences on the 
plaintiff’s premises, the plaintiff’s dwelling-house thereon and all out- 
houses and buildings, grape arbors and fruit trees and all personal prop- 
erty which the plaintiff had upon said premises, including such furni- 
ture and other articles of personal property thereon, to the plaintiff’s 
great damage and injury in actual value in the sum of $10,000.” Plain- 
tiff prays for $10,000 actual and $2,500 punitive damages. 
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The defendants, in their answer say that they did not, nor did anyone 
else by their authority, express or implied, “intentionally set fire to the 
woodlands, brush, grass, or other materials,” which caused the fire of 
which plaintiff complains in this action. That neither the defendants 
nor their employees neghgently set out the fire complained of, nor was 
it set out intentionally. 

The following judgment was rendered by the court below: “Plaintiff 
having introduced her testimony, at the close thereof, upon motion of 
Rountree, Hackler & Rountree, counsel for the defendants: It is hereby 
ordered, decreed and adjudged: That the plaintiff be nonsuited, and 
the defendants recover from the plaintiff and the sureties upon her boud 
the cost of the action to be taxed by the clerk,” ete. 

The plaintiff exeepted to the judgment as signed, assigned errors and 
appealed to the Supreme Court. The material ones and necessary faerts 
will be considered in the opinion. 


Bryan & Campbell, Newman & Sinclair and Alton A. Lennon for 
plarntiff. 
Rountice, Hachler d& Rountree for defendants. 


CirarKkson, J. At the close of plaintiff’s evidence the defendants made 
motion for judginent as in case of nonsuit. The court granted the mo- 
tion and in this we can see no error. 

C. S., 4309, N. C. Code, 1981 (Michie), in part is as follows: “If 
any person shall intentionally set fire to any grassland, brush land or 
woodland, except it be his own property, or in that case without first 
giving notice to all persons owning or in charge of land adjoining the 
land intended to be fired,” ete. 

This action is brought by the plaintiff to recover property damage, 
due to fire, which plaintiff alleges was negligently set out by the de- 
fendants, or their employees, or intentionally set out without giving 
notice to adjoining landowners, contrary to the statute, supra, and from 
which fire the plaintiff’s property was damaged. 


by this Court. The language is plain, but we think that the only material 
question involved in this action is: Was the evidence of the plaintiff 
of sufficient probative force to entitle plaintiff to have her case submitted 
to the jury on the issues arising on the pleadings? We think not. 

The plaintiff is a widow. Her 8-room house and outhouses were 
destroyed by fire on 27 February, 1930. Also about 30 acres of her 
cleared land burned over. The Gore estate land, on which defendants 
were cultivating the turpentine trees adjoimed her lands on the north 
and west. The fire started from the west. She testified, in part: “The 
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burning extended from my house out across on the nerth and on the 
west. I had a conversation with the defendant, Herrin. He said he 
did not put the fire out, that he had told his employees—that he had 
uot had any fire out in three days, that he had told his employees on 
account of the dry weather not to put any fire in the -voods. He said 
there was a hunter around through the woods. He said he had not put 
any fire out in three days, and he had warned his men not to do it on 
account of the dry weather. [ never received any notice from Mr. Her- 
rin ar the Naval Stores Company they were going to put out a fire. 

The house was not occupied at the time of the fire. It had been 
vacant from November, 1929.” 

J. E. Brantley, witness for plaintiff, testified, in part: “The fire that 
burned up Mrs. Sutton’s house was set in the fork of the branch. (Mr. 
Hackler) Did you see it set? Answer: No, sir, but I saw where it was 
set. (The court) That is.a conclusion. . . . Q. What did vou find 
ut that point? .Answer: Well, I found horse tracks where a fellow got 
down and tied his horse and where he walked around there after the fire 
burned over. The tracks were 11 the fire-burned area. I went beck to the 
most northerly part of the burning. I found the tracks in the most 
northerly part of the burning. There were turpentine trees there. Out 
on the ridge had been burned off clean for a week or ten davs before, and 
where this fire was there were pine burs and stumps burning, and that 
was a mighty short distance from where I first saw the fire. I mean 
by a short distance not over one or two hundred yards. I trailed the 
horse further up the swamp and found the same performance in the 
meadow. I saw where it was burned out. It was a fresh fire. Saw a 
man’s track and a horse’s track. I had a conversation with Mr. Herrin 
immediately after the fire. He said he had no one in there but his 
woods rider. . . . The place where I saw the tracks vas not a public 
road or path. From that point I traced the fire.” 

C. J. Hunt, testified, in part: “Court: Did you say he got off and 
fired up that place? Answer: I would not swear positively ;:all I know, 
a man tied his horse and walked over there. I did not see the horse, I 
saw the tracks, and at the place I saw the horse's tracks I saw man’s 
tracks, I would not swear the man’s tracks were large. They were large 
horse tracks, but I did not pay any attention to the other. Q. How far 
up in the woods above the marsh was the place where you say vou saw 
the horse tracks? Answer: In a fresh burned place. I would term it 
a half mile from the center of the marsh. You could rot go in there. 
That was mud. That was land that Mr. Herrin was cultivating tur- 
pentine on.” 

In 23 C. J., see. 1795, at pp. 51-2, we find: “A verdict or finding 
must rest upon facts proved, or at least upon facts of which there is 
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substantial evidence, and cannot rest upon mere surinise, speculation, 
conjecture or suspicion. There must be legal evidence of every material 
fact necessary to support the verdict or finding, and such verdict or find- 
ing must be grounded on a reasonable certainty as to probabilities arising 
from a fair consideration of the evidence, and not a mere guess, or on 
possibilities.” S. v. Johnson, 199 N. C., 429; Denny v. Snow, 199 
Ny Gat ed te Upord v. acruggs, 201 N.C GS. 

It is the settled rule and accepted position in this jurisdiction that, 
on a motion to nonsuit, the evidence which makes for the plaintiffs 
claim, and which tends to support his cause of action, whether offered 
bv the plaintiff or elicited from the defendant’s witnesses, will be taken 
and considered in its most favorable hght for the plaintiff, and he is 
entitled to the benefit of every reasonable intendment upon the evidence, 
and every reasonable inference to be drawn therefrom. 

There is no direct evidence that defendants or their agents or em- 
ployees set out the fire on the Gore estate land, on which defendants 
were cultivating the turpentine trees. Nor do we think there was circum- 
stantial evidence of any sufficient probative force. The plaintiff testified 
that the defendant Herrin “said there was a hunter around through 
the woods. He said he had not put any fire out in three days, and he 
had warned his men not to do it on account of the dry weather.” 

There was evidence as to the horse’s tracks and man’s tracks, but it 
is not clear whether they were made before or after the fire. Brantley 
testificd: “LE found horse tracks where a fellow got down and tied his 
horse and where he walked around there after the fire burned over. The 
tracks were in the fire-burned area.” 

Brantley testified that after the fire Herrin told him and Mrs, Sutton 
that “he had no one in there but his woods rider.” Mrs. Sutton testified 
that Herrin told her that “he had told his employees on account of the 
dry weather not to put any fire in the woods,” 

In the present action there was no evidence sufficient to be submitted 
to a jury that defendants or their agents or employees were responsible 
for the origin of the fire. In fact, the evidence on the part of plaintiff 
was to the effect that defendant Herrin gave his emplovees positive 
instructious, on account of the dry weather, not to ‘‘put any fire in the 
woods.” 

The plaintiff contends that the other questions presented: (1) Was 
it competent for the plaintiff to prove that the defendant in cultivating 
its turpeutine burned over the land so cultivated? (2) Was it competent 
to prove that defendants, over a period of years, from Christmas until 
spring, burned over the lands they were cultivating in turpentine? 
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Conceding, but not deciding, that the evidence objected to and for 
which error is assigned, was competent, at least as corroborative evi- 
dence, we think the probative force, with the other evidence of plaintiff, 
not sufficient to be submitted to a jury. These prior fires have no rela- 
tion to the issue, who started this fire, or how was it started. It helps 
11 no way to determine the responsibility for this part:eular fire. 

In WeBee v. R. BR. 171 N. C., at p. 112, this Court held that: “ALere 
proof of a foul right of way, without evidence that the fire was set out 
by a spark from a passing engine is insufficient to establish actionable 
negligence. It has been repeatedly held that in addition to the foul con- 
dition of the defendants’ right of way, plaintiff must prove that the fire 
was set out by the defendant in order to establish negligence.” (Italics 
ours. ) 

In Wilson v. Lumber Co., 194 N, C., 3874, it 1s held: In order to re- 
cover damages to plaintiff’s land against the defendant fcr the negligent 
setting out fire by the employee in taking up its tramway operated by 
steain locomotives, there must be evidence that will raise more than a 
conjecture that the fire that caused the damage was in sorae way attribu- 
table to the defendant. 

In the present case there is no evidence connecting the defendants with 
the origin of this fire, and in the absence of such evidenze, they cannot 
be held responsible, under C. 8., 4809, which makes persons intentionally 
setting out fires, liable for injuries to adjoining landowners in the ab- 
sence of notice. There must be some connection shown between the de- 
fendants and the origin of the fire. In fact, if the fire had been set out 
by an emplovee of defendants, according to plaintiff’s testimony it was 
done against defendant Herrin’s positive instructions. Tie judgment of 
the court below is 

Affirmed. 


C. W. BUNDY, RECEIVER OF THE TRIPLETT LUMBER COMPANY vy. 
COMMERCIAL CREDIT COMPANY. 


(Filed 18 April, 1982.) 


1. States A a—Definition of ‘‘bad faith’’ held correct on issue of whether 
contract was executed in another state in bad faith to avoid usury 
laws. 


In an action involving the question as to whether a contract was made 
in another state in bad faith to avoid the usury statute of North Caro- 
lina: Held, the definition of the words “bad faith’ depends largely upon 
the facts of each particular case and is not capable of definite definition, 
and a charge in this case is not erroneous which substantially instructs 
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the jury that “bad faith’? as used in the issue imports an intent to 
deceive the other party to the transaction and that the transaction was 
dishonestly coneeived and consummated with knowledge of a fraudulent 
purpose to evade the usury laws of North Carolina, 


2. Pledges A a—Essential elements of valid pledge of securities. 

In order to a valid pledge of property the possession thereof must be 
viven the pledgee, and if possession is returned to the pledyvor it must be 
kept separate and distinct from other property and the pledgor must hold 
it as agent of the pledgee, and where the property consists of notes which 
are returned to the pledgor for collection, the proceeds must be kept 
separate, distinct and intact. 


3. Pledges A d—Transaction in this case held to constitute a pledge of 
security giving pledgor lien and not requiring registration. 

Where, under an agreement between a business concern and a credit 
company, the former sends notes made to it by its customers to the credit 
company, Which immediately remits a certain per cent of their face value 
and returns the notes to the business concern for collection upon maturity, 
and the credit Company requires that the proceeds from collection be kept 
separate and intact and sent to it for its check and approval and requires 
the business concern to “buy the notes back” if not paid within a certain 
time: Held, the transaction is in effect a pledge of security for borrowed 
moner, and is not a chattel mortgage requiring registration as against 
creditors and third persons, C. 8., 38311, and the pledgce has a Hen on the 
notes in the hands of the business concern or its receiver, the latter's 
possession being as agent for the credit campany, and the fact that the 
makers of the collateral notes were not notified of the collateral pledge 
is not important. 


4. Costs A b—Costs in this action held correctly taxed against the plain- 
tiff. 

The cost in an action follows the judgment, and where the controversy 
between the parties narrows itself down to the issue of usury which is 
decided in the defendant’s favor, an order taxing the eost against the 
plaintiff is correct. C. 8S., 1241, 1248. 


Civiz action, before Schenck, J., at Fall Term, 1931, of MecKLENBURG, 
This cause was considered by the Court in a former appeal, reported 
in 200 N. C., 511, 157 S. E., 860. The facts are substantially the same 
and no extended restatement of them will be attempted upon this appeal. 

The issues submitted were as follows: 

1. “Was the contract between the Commercial Credit Company and 
the Triplett Lumber Company (Exhibit No. 1) lastly executed in the 
State of Maryland, as alleged in the answer?” 

2. “If so, was said contract (Exhibit No. 1) executed by the defend- 
ant, Commercial Credit Company, in the State of Maryland in bad faith 
with the intent and purpose of evading the usury laws of North Caro- 
lina ?” 
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3. “Did the defendant, Commercial Credit Company, knowingly take, 
receive, reserve, or charge the Triplett Lumber Company a greater rate 
of interest than 6 per cent per annum, as alleged in the amendment to 
the complaint ?” 

4, “What amount of penalty, if any, is the plaintiff, C. W. Bundy, 
receiver for the Triplett Lumber Company, entitled tc recover of the 
defendant, Commercial Credit Company, for usurious interest paid?” 

5. “What amount is the Triplett Lumber Company, indebted to the 
defendant, Commercial Credit Company ?” 

The jury answered the first issue “Yes,” the second issue “No,” and 
the fifth issue “$11,942.70.” 

Thereupon, judgment was entered decreeing (a) that the plaintiff, 
receiver, is the owner of the accounts in controversy “free and clear of 
any lien or claim of the defendant”; (b) that the defendant, Credit 
Company, is entitled to file an unsecured claim against the receiver for 
the sum of $11,942.70; (c) that the plaintiff is not entitled to recover 
anything of the defendant upon the allegations of usury; (d) that the 
costs be paid by the plaintiff. 

From the judgment so rendered both parties appealed, assigning 
errors. 


John M. Robinson and Hunter M. Jones for plaintiff. 
Duane R. Dills, Jack J. Levinson, J. Laurence Jones and J. L. De- 
laney for defendant. 


Broapen, J. The determinative questions presented by the record may 
be stated as follows: 

1. Did the trial judge correctly instruct the jury upon the second 
issue / 

2, Was the defendant, Credit Company, entitled to a hen upon the 
proceeds realized from the collection of accounts and evidences of in- 
debtedness described in the exhibit? 

3. Did the trial judge properly tax the costs? 

The second issue is as follows: “Was said contract executed by the 
defendant, Commercial Credit Company, in the State of Maryland in 
bad faith with the intent and purpose of evading the usury laws of 
North Carolina?’ Upon said issue the judge instructed the jury as 
follows: (1) “Now, gentlemen of the jury, you will ncte that the con- 
junction ‘and’ is used, and not the alternative ‘or,’ and the issue raises 
the query whether the action was in bad faith and with the intent to 
evade the usury laws of North Carolina.” (2) “If upon consideration 
of all the evidence it has satisfied you, by its greater weight, that in so 
doing the Credit Company did act in bad faith and cid act with the 
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intent and purpose of evading the usury laws of North Carolina, then, 
gentlemen of the jury, it will be your duty to answer the second issue 
‘Yes’ as contended for by the plaintiff.” (3) “In this connection the 
court repeats that the phrase ‘in bad faith’ imports that the transaction 
uuvolved was dishonestly conceived and consummated with knowledge 
of a fraudulent design or deception. The term ‘in bad faith’ means to 
mislead and deceive, and before the plaintiff can successfully ask you 
to answer this issue ‘Yes,’ the plaintiff must satisfy you, by the greater 
weight of the evidence, that the defendant, Commercial Credit Com- 
pany, had the intent to deceive the Triplett Lumber Company in the 
execution of the contract in Maryland, and also that the transaction 
was dishonestly conceived.” (4) “The court charges you that the phrase 
‘in bad faith,’ as used in this second issue, imports that the transaction 
involved was dishonestly conceived and consummated with knowledge 
of a fraudulent design or deception. The term ‘bad faith’ also means 
‘with intent to mislead or deceive another! ” 

The attack made by the plaintiff upon the foregoing instructions is 
grounded upon the contention that bad faith was improperly defined. 
The general definition given in Black’s Law Dictionary, second edition, 
is as follows: “The opposite of ‘good faith,’ generally implying or in- 
volving actual or constructive fraud, or a design to mislead or deceive 
another, or a neglect or refusal to fulfill some duty or some contractual 
obligation, not prompted by an honest mistake as to one’s rights or 
duties, but by some interested or sinister motive.” The Georgia Court 
in Copeland v. Dunehoo, 138 8. E., 267, said: “Counsel for the defend- 
ants say that ‘bad faith involves fraud, deceit, duress, or some such 
act, and 1s a state of mind,’ and with this we agree.” There are several 
decisions in this State discussing good faith as affecting the jurisdiction 
of courts. See Wiseman v. Witherow, 90 N. C., 140; Sloan uv. R. R., 
126 N. C., 487, 36S. E., 21; Thompson v. Express Co., 144 N. C., 389, 
dt 8. B., 18; Wooten v. Drug Co., 169 N. C., 64, 85 S. E., 140. In the 
Sloan case the Court held that jurisdiction is not ousted “except when 
the sum demanded is so palpably in bad faith as to amount to a ‘fraud 
on the jurisdiction.’ ” In the Wooten case, supra, the Court intimated 
that good faith not only meant an honest purpose, but that such purpose 
must appear from the allegations and surrounding facts. 

Bad faith cannot be defined with mathematical precision, The ulti- 
mate definition of the term would depend upon the facts and cirecum- 
stances of a given controversy. Certainly, it implies a false motive or a 
false purpose, and hence it is a species of fraudulent conduct. Techni- 
cally, there is, of course, a legal distinction between bad faith and fraud, 
but for all practical purposes bad faith usually hunts in the fraud pack. 
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The practical question developed by the evidence in this case is whether 
the Credit Company, impelled by a false and dishonest motive and not 
by a legitimate business purpose, undertook to have the coutract executed 
in Maryland in order to evade the usury laws of North Carolina and 
thus oust the jurisdiction of her courts upon a claim of usury. The 
Court is of the opinion that the instructions were substantially in accord- 
anee with the correct principles approved by the authorizies. 

Upon the secoud question the plaintiff contends that the covering 
agreement or assignment contract was in the nature of a chattel mort- 
gage and governed by C. S., 3811, requiring registration, and hence, 
as the instrument was not recorded, the defendant is ent:tled to no hen 
upon the proceeds of collection. The contract provided that the defend- 
ant, Credit Company, should purchase from the Lumber Company cer- 
tain notes or accounts of customers of the Lumber Company. These 
accounts, notes and other evidences of indebtedness were to be torwarded 
to the defendant at Baltimore, Maryland, and if they were approved 
the defendant would immediately pay to the Lumber Company seventy- 
seven per ceut of the face value of the papers. If the payment of the 
notes and accounts was more than sixty davs in default, the Credit 
Company required the Lumber Company “to buy them back’; that 1s 
to say, the Lumber Company would guarantee the payment and either 
send a cheek to pay the same to the Credit Company or the amount 
would be deducted by the Credit Company from the proceeds of the next 
batch of notes sold, ete. The Credit Company sent the notes for collec- 
tion to the Lumber Company and did not notify the original debtors that 
the accounts had been assigned, but the records of the Lumber Company 
showed at all times that every account or note purchasec. by the Credit 
Company had been assigned or sold. When the notes or accounts be- 
eame due, the Credit Company sent them to the Lumber Company for 
collection, but when an account was collected by the Lwuber Company 
the president of the Lumber Company said: “We always sent the 
identical remittance to them for their cheek. They required us to do 
that.” 

Hence the evidence raises the question as to whether the contract be- 
tween the parties constituted a chattel mortgage or a pledge. If the 
instrument was in the nature of a chattel mortgage, then registration 
was required, and the judgment was correct. Upon the other hand, if the 
contract constituted a pledge of the notes, accounts and evidences of 
indebtedness as collateral security for a loan of money, then the registra- 
tion law would not apply. The defendant insisted upon the former 
appeal, and now insists, that the transactions and course of dealing be- 
tween the parties constituted an absolute sale of accounts and not a loan. 
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After a careful reéxamination of the entire evidence, the Court sees no 
reason for changing the opinion expressed in the former appeal that the 
transaction contemplated a loan of money. The defendant was not cn- 
gaged in the lumber business, but was primarily engaged in the monev 
business so far as the evidence in this case is concerned. The distinetion 
between a pledge and a chattel mortgage was pointed out in Doak vt. 
Bank, 25 N.C, 309, in the following language: “A mortgage of personal 
property in law differs from a pledge; the former is a conditional trans- 
fer or conveyance of the property itself; and if the condition is not 
duly pertormed, the whole title vests absolutely at law in the mortgagee, 
exactly as it does in a mortgage of lands; the latter, a pledge, onlv 
passes the possession, or at most ts a special property in the pledge, with 
the right of retainer, until the debt is paid. .\ mortgage is a pledge and 
more, for it is an absolute pledge, to become an absolute interest, if not 
redeemed in a certain time. <A pledge is a deposit of personal effects, 
not to be taken back, but on payment of a certain sum, by express stipu- 
lation, to be a hen upon it.” 

Certain well defined tests of a pledge have been established by various 
decisions of this Court. They may be classified broadly as follows: (1) 
The pledged property must be actually delivered to the pledgee; (2) If 
the pledged property 1s returned to the pledgor, it must not be com- 
mungled or mixed with other property of the pledgor, but it must be 
understood that the pledgor holds it as agent for the pledgee; (3) If the 
pledged property consists of notes, accounts or other evidence of in- 
debteducss, and the pledgee places such accounts or notes in the hands 
of the pledgor for collection, the funds arising from the collection of the 
pledged property must be kept separate, distinet and intact. Rose vt. 
Coble, 61 NoGsy alt; Bigzell 1 foberts, 156 N,-C,,. 272, 72.8. Bs. 373% 
Ailing Co, v. Stevenson, 161 N. C., 510, 77 S. E., 676. For example, 
in Willing Co. v. Stevenson, supra, where there was a pledge of certain 
merchandise, the Court held that the pledge was invalid “because there 
was no delivery of the pledged property to the bank to be held by it as 
security, for ‘delivery is the essence of a pledge, and because the goods 
were intermingled with other goods and had no identifying marks upon 
them by which they could be distinguished from other goods of like 
nature belonging to the Stevenson Company,” ete. The last utterance 
upon the subject 1s contained in Sneeden v. Nurnberger’s Market, 192 
N.C,., 439,135 8S, E., 328. The pledge in that case was defeated because 
the facts disclosed that the pledgee did not retam possession of the 
accounts, but permitted them to be generally and indiscriminately mixed 
and intermingled with the accounts and other business transactions of 
the pledgor, 
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In the case at bar the notes held by the pledgee were sent to the 
pledgor for collection. The identity of the property and the identity of 
the proceeds of collection was carefully safeguarded. Therefore, upon 
the second question of law, the court is of the opinion that the defendant 
had not lost its len upon the proceeds of the collectior, and that the 
judgment of the court denying to the defendant the right of hen was 
erroneous. 

Upon the question of costs, the plaintiff was not entitled to recover 
costs upon the usury allegation. C. §., 1248. Costs are regulated by 
C.S., 1241 et seg. This Court held in Patterson v. Ramsey, 136 N.C, 
561, 48 S. E., 811, that “in order to determine who should pav the costs, 
we must consider the general result and inquire as to who has, in the 
view of the law, succeeded in the action.” The action was originally in- 
stituted to restrain the defendant from collecting certain accounts, The 
defendant filed an answer asserting a right to collect by virtue of a 
written contract. Thereupon the plaintiff sought to recover the penalty 
prescribed by law for usurious loans. As the case developed, the allega- 
tions of usury raised the real controversy and issue between the parties. 
The verdict of the jurv has declared the defendant to be the winner in 
the contest, and, therefore, the costs follow the judgment, and the trial 
judge correctly taxed the costs against the plaintiff, 

Plaintiff’s appeal: No error. 

Defendant’s appeal: Error. 


T. J. HORTON v. INTERSTATE TELEPHONE AND TELEGRAPH 
COMPANY. 


(Filed 20 April, 1982.) 


1. Telephone Companies A a=—Local telephone exchange is subject to 
control and regulation by Corporation Commission. 


A local telephone company having an arrangement for the transmission 
of long distance messages over the lines of another company for pay, and 
having facilities for knowing which of its customers make long distance 
calls and for collecting the tolls from them on its own responsibility, etc., 
is a public-service corporation and comes within the previsions of C. S., 
1085(2) giving jurisdiction over it to the Corporation Commission, and 
such company may not discriminate among its subscribers as to the con- 
ditions upon which it will render service to them. 


2. Telephone Companies A d — Rule of telephone company requiring 
guarantee deposit in certain cases held void under facts of this case. 


Where a person applies to a local telephone company for service and 
pays the usual installation fee and complies with the general require- 
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ments of the company for the installation of such service, and the tele- 
phone company, after giving its receipt for the installation charges, 
demands that the applicant make a deposit in a certain amount as a 
cuuraotee for payment of future service, and it appears that the demand 
for such deposit was made under a rule of the management that the 
deposit should be required of those considered bad credit risks, and that 
the rule had never been authorized by the directors of the corporation, 
and was made without the knowledge or consent of the Corporation Com- 
mission, and that it had been enforced against only a few individuals 
out of the company’s many subscribers: Held, the rule is an unlawful 
discrimination among its customers by a public-service corporation, and 
mandamus will lie to compel the company to install its service without the 
payment of such deposit. 


Aprrant by defendant from Daniels, J., at October-November Term, 
1931, of Dvruam. Affirmed. 

The judgment of the court below was as follows: 

“This cause coming on to be heard and being heard before his Honor, 
F, A. Daniels, judge presiding, and being heard upon evidence offered 
in the form of written affidavits and parol testimony during the regular 
term of Superior Court of Durham County, North Carolina, beginning 
on 26 October, 1981, and it being agreed upon by counsel for both of 
the parties to this action that judgment might be entered at a subsequent 
time by his Honor, Judge F. A. Daniels, while out of the district; now, 
therefore, upon consideration of the evidence offered and the arguments 
of counsel, the court finds the following facts: 

1. That the plaintiff is a citizen and resident of Durham County, 
North Carolina, and that the defendant is a corporation duly created, 
organized and existing under and by virtue of the laws of the State of 
North Carolina, with its principal office in the city of Durham, North 
Carolina, 

2. That the defendant under the terms of its franchise from the city 
of Durham owns and operates a telephone company in Durham, North 
Carolina, and furnishes a telephone service to the public generally in 
the city of Durham, North Carolina; that the defendant only owns and 
conducts a local business in the city of Durham and does not own lines 
and other facilities for long distance telephone messages; and further 
that the defendant affords its subscribers and patrons long distance 
telephone facilities under the terms of an agreement which it has with 
the Southern Bell Telephone Company, and that under the terms of said 
agreement with the Southern Bell Telephone Company the defendant 
is obligated and liable for the payment of all long distance calls made 
hy its subseribers, There is no evidence that defendant cannot, by agree- 
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ment with the Southern Bell Telephone Company, keep itself informed 
as to the number of long distance calls made by defendant’s subscribers. 

3. That the defendant requires the payment of a month’s rent in ad- 
vance from all its subscribers which only covers the local service charge 
and does not include any long distance telephone charges that might be 
incurred through the use of the long distance telephone service; and 
that the managers and superintendents of the company follow an estab- 
lished rule of requiring deposits from all persons who have bad credit 
‘atings and/or who are considered financially irresponsible aud that 
sald regulation is an established custom of such officers of the company 
in the management and conduct of its business; and that said deposits 
range froin $15.00 to $25.00, depending upon the nature of the business 
to be conducted by the applicant, the estimated probable umber of long 
distance telephone calls and the use to be made of the telephone service 
by the applieant; that this rule has never been formally adopted at a 
meeting of the stockholders or board of directors of the company, and 
has never been published, but is an established rule thet has been in 
effect by the management over a long period of tinue. 

4. That T. J. Horton is now a subscriber to the telephone service of 
the defendant, having a telephone in his residenee, and that on two 
different occasions the telephone service has been temporarily discon- 
tinued and on one occasion the telephone instrument removed from the 
home of said T. J. Horton on account of the failure and refusal of the 
plaintiff to pay for the telephone service in his home. 

5. That in October, 1927, T. J. Horton was the president of Horton 
Electric Company, a corporation doing business in the civy of Durham, 
North Carolina, and that at his request the telephone was installed in 
the place of business of the Horton Electric Company cn 21 October, 
1927, and permitted to remain there until 20 August, 1928, that during 
said time it became necessary to temporarily discontinue said telephone 
service three times and on 20 August, 1928, to remove the iustrument 
from said place of business on account of the failure and refusal of the 
Horton Electrie Company to pay for the service received, the amount 
of the indebtedness owed at that time being $21.05, of whieh amount 
local charges amounted to $10.50 and long distance tolls amounted to 
10.55. 

6. That on 15 October, 1931, the plaintiff made application for the 
installation of a business telephone to be installed at No, 121 Market 
Street in the city of Durham, North Carolina, and with his application 
made a deposit of $9.50 to cover installation charges and local rent 
for one month in advance; and that the defendant issued to plaintiff 
its receipt for the same im the following language: 


Ped 
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ACCOUNT DOK isn ; Name T. J. Horton Company; Local ............. : 
OG dic ceoceneyiever toa naetins GEA Wl Oc edncicetmeie eas ; Miscellaneous; 


Total $9.50. 

Paid: 18 October, 1931; Interstate Telephone and Telegraph Com- 
pany. 

The installing charge is not a deposit and will not be refunded. All 
telephone bills are due and payable monthly in advance, subject to dis- 
continuance without further notice if not paid by the 10th.’ 

That on the next day the plaintiff was informed by V. O. Isenhour, 
an agent of the defendant, that the defendant held an unpaid bill of the 
Horton Electrie Company, a corporation of which plaintiff had been 
president and which had ceased to do business, and that unless he paid 
the bill of $21.05 due by the said Electrie Company he would be re- 
quired to make a cash deposit of $25.00 before the telephone apphed for 
would be installed; that the plaintiff was not Hable for the payment of 
the said bill and declined to pay the same; that thereupon the defendant 
explained to the plaintiff that it did not know when the contract was 
made in 1927, that the Horton Electrie Company was a corporation and 
offered to make the installation of said telephone if he would make the 
further deposit of $25.00 which the plaintiff dechned to make: That 
the defendant did not refuse to install the telephone because the plaintifi 
refused to pay the $21.05 but because he would not make the deposit of 
425,00 as required by the defendant. 

7. That the defendant’s officers and agents invoked its rule of requir- 
ing a deposit from applicants who have bad eredit ratings and/or who 
are financially irresponsible for the reason that they considered the plain- 
tiff to be finaneially irresponsible and of a bad credit rating; and that 
they offered to install a telephone and furnish telephone service to the 
plaintiff if he would make a deposit of $25.00 as a guarantee of pay- 
ment for future service in the nature of long distance telephone calls 
and local service charges; that the plaintiff refused to make said deposit 
and demanded the installation of a telephone without said deposit. 

8. That the plaintiff is indebted to C. H. Mattews Grocery Store and 
had been so indebted for a period of two vears or more; that he is in- 
debted to two clothing stores in the city of Durham, North Carolina, 
and has been so indebted for a period of two vears or more; that he is 
indebted to a doctor in the e¢ity of Durham, North Carolina, for pro- 
fessional services rendered and has been so indebted for a period of two 
vears or more; that there are two unpaid judgments docketed against 
Mrs. T. J. Horton for groceries used in the home of the plaintiff and 
for which payment has never been made; that on two different occasions 
the plaintiff gave worthless checks to Montgomery Ward and Company 


+ 
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and refused to pay the same until after they had been placed in the 
hands of an attorney for collection; that in four different cases during 
the year 1928 the plaintiff was indicted and convicted of giving worth- 
less checks which had been drawn by the Horton Electric Company, a 
corporation, but which was under the management and direction of 
T. J. Horton personally, and which checks were drawn personally by 
the said T. J. Horton. That on one oceasion the plaintiff vacated a 
residence after an ejectment proceeding had been instituted against him 
in the courts of Durham County and service of summons had been 
made upon him by a proper officer. 

9. That the plaintiff does not own any real estate and only lists for 
taxes personal property valued between $250 and $300. 

10. That the plaintiff is financially irresponsible and has a bad credit 
rating. 

11. That the said custom or regulation of the company in requiring 
a deposit from all persons who have a bad credit rating and/or who are 
financially irresponsible is never enforced except when applicant is con- 
sidered financially irresponsible and a bad credit risk. The defendant 
has about fifty-five hundred subscribers and a deposit of £25.00 has been 
required of only a few of this number—several individuals. The deposit 
of $25.00 is refunded when the contract under which it is made is 
terminated and all amounts due the defendant for its services are paid. 

Wherefore, upon the foregoing finding of facts the court is of the 
opinion that the plaintiff upon payment of the rent in advance for one 
month and the cost of installing the phone is entitled, as a legal right, 
to have a phone installed in his place of business and his name published 
in the phone directory system; and it is therefore ordered, adjudged 
and decreed : 

First: That the defendant, Interstate Telephone and Telegraph Com- 
pany, be and is hereby directed to install for the use of the plaintiff at 
his place of business, 121 North Market Street, a telephone of the kind 
and quality ordinarily placed at the disposition of customers under 
similar circumstances, and to render him service in connection with the 
telephone so installed as is customarily rendered to subscribers of the 
telephone under like conditions. 

Second: That the defendant, Interstate Telephone and Telegraph 
Company, be, and it is hereby further ordered and directed to place 
plaintiff’s name, T. J. Horton Company, in its regular place in the 
telephone directory which is about to be published. 

Third: That the defendant is taxed with the costs of the action.” 

Defendant excepted and assigned error to the judgment as signed 
and made other exceptions and assignments of error, and appealed to 
the Supreme Court. The material ones will be considered in the opinion. 


N.C] SPRING TERM, 1932. 615 


Horton 2). TELEPHONE Co, 


JE, Horton and R. O, Everett for plaintiff. 
Basil M. Wathins for defendant. 


Crarkson, J. The defendant is a public service corporation. The 
present action 1s in its nature a mandamus to compel defendant to per- 
form a duty which plaintiff alleges it owed him as a public service 
corporation and install a telephone in plaintiff’s place of business and 
place the name 7. J. Hforton Company in defendant’s telephone direc- 
tory. .AL mandamus is a proper remedy in such cases when the facts 
warrant. Godwin v. Telephone Co,., 186 N. C., 259; Telephone Co. v. 
Telephone. Coy. 150° N, Cy 163. Walls a; Stchiand, Tid oN. Co 2933 
Public Service Co. v. Power Co., 179 N. C., 18; Publte Service Co. v. 
Power Co.,.180 N\/Cs 3853 2. A. wv. Power Co, 180 N. C., 422. 

In ve Utilities Co., 179 N. C., at p. 159, we find: “The power of the 
Legislature, either directly or through appropriate governmental agen- 
eles, to establish reasonable regulations for public service corporations 
in matters affecting the public interests is now universally recognized, 
and the principle has been approved with us in well considered deci- 
sions dealing directly with the question,” citing numerous authorities. 

The General Assembly of North Carolina has placed certain public 
service corporations and businesses within control of the Corporation 
Commission, C. 8., 1035(2), as follows: “Telegraph and telephone com- 
panies and all other companies engaged in the transmission of mes- 
sages; over persons and individuals owning and operating telegraph or 
telephone lines in North Carolina and who rent phones and wires to 
persons generally.” 

The Corporation Commission is given power to fix rates, etc., for 
pubhe utilities, C. 8., 1066(2), as follows: “The transmission and de- 
livery of messages by any telegraph company, and for the rental of 
telephone and furnishing telephone communication by any telephone 
company or corporation.” 

On 13 October, 1931, “the plaintiff made appheation for the in- 
stallation of a business telephone to be installed at No. 121 Market 
Street in the city of Durham, North Carolina, and with his application 
made a deposit of $9.50 to cover installation charges and local rent for 
one month in advance; and that the defendant issued to plaintiff its 
receipt for the same.” The next day after this receipt was given the 
defendant refused to install the telephone unless a deposit of $25.00 
in addition was made by plaintiff. The defendant contending that the 
Horton Electric Company, a corporation of which plaintiff had been 
president and which had ceased to do business sometime before, owed 
it $21.05. Plaintiff contended that he was not hable for the payment 
of the bill. 
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The court below found certain facts: “The managers aud superin- 
tendents of the company follow an established rule of requiring deposits 
from all persons who have bad credit ratings and/or who are considered 
financially irresponsible and that said regulation is an estabhshed cus- 
tom of such officers of the company in the management and conduet of 
its business; and that said deposits range from $15.00 to 425.00, depend- 
ing upon the nature of the business to be conducted by the applicant, 
the estimated probable number of long distance telephone calls and the 
use to be made of the telephone service by the appheant; that this 
rue has never been formally adopted at a ineeting of the stockholders 
or board of directors of the company, and has never been published, 
but is an established rule that has been in effect by the management 
over a long period of time. . . . That the defendant's officers and 
agents invoked its rule of requiring a deposit from applicants who have 
bad credit ratings and/or who are financially irresponsible for the reason 
‘that they considered the plaintiff to be financially irresponsible and of 
a bad eredit rating; and that they offered to install a telephone and 
turnish telephone service to the plaintiff if he would maxe a deposit of 
$25.00 as a guarantee of payment for future service in the nature of 
long distance telephoue calls and local service charges; that the plaintiff 
refused to make said deposit and demanded the installation of a tele- 
phone without said deposit. . .  . That the said custom or regula- 
tion of the company in requiring a deposit from all persons who have 
a bad credit rating and/or who are financially irresponsible is never 
enforced except when applicant is considered financially irresponsible 
and a bad eredit risk, The defendant has about fifty-five hundred sub- 
seribers and a deposit of $25.00 has been required of only a few of this 
number—several individuals. The deposit of $25.00 1s refunded when 
the contract under which it 1s made is terminated and all amouuts 
due the detendant for its services are paid.” 

ln Walls v. Strickland, supra, at p. 800, this Court speaking to the 
subject, said: “In Telegraph Co. v. Telephone Co., €1 Vt. 241, 5 
LL. R. .\., 15 Am. St. Rep., 893; 8. ¢., 3 Am. Elec. Cases, at p. 435, it is 
sud: “A telephonic system is simply for the transmission of intelligence 
and news. It is, perhaps, in a limited sense, and yet in a strict sense, 
i common carrier. It must be equal in its dealings with all” That case 
cited many authorities, which are, indeed, uniform, that the telephone 
business, hke all other services fixed with public use, must be operated 
without discrimination, affording (equal rights to all, special privileges 
to none). “Lelephones are public vehicles of intelligence, and they who 
own or control them can uo more refuse to perform iunpartially the 
functions that they have assumed to discharge than a railway company. 
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as a common earrier, can rightfully refuse to perform its duty to the 
public, is said in Telephone Co. v. Telegraph Co., 66 Md., 299, at p. 
414, 59 Am. Rep., 167, which is another very instructive and well- 
reasoned case upon the same subject. Telephone companies are placed 
by our Corporation Act on the same footing, as to public uses, as rail- 
roads and telegraphs’ ” 

In 387 Cye. of Law and Proc., at p. 1654, we find: “A telegraph or 
telephone company cannot arbitrarily refuse to furnish service to a 
particular customer, if the service demanded be of a character which 
it holds itself out as prepared to furnish to the public generally, or to 
the publie of the applicant’s class, It cannot require an applicant for 
service to contract not to make use of the facilities offered by a rival 
company, or not to use a telephone to call messengers from another 
office, or refuse such services on the ground that the applieant had 
broken a previous agreement to this effect. It cannot refuse service to a 
person offering to pay therefor, or require as a condition of furnishing 
service that such person pay an old debt or settle a disputed claim grow- 
ing out of a previous transaction, even though of the same kind.” 
O Neal vy, Citizens Pub. Service Co., 157 S. C., 320, 70 A. LL. R., 887; 
Woodley v. Telephone Co., 168 N. C., 284; Cumberland Tel, efce. Co. v. 
Hobart, 89 Miss., 252; see Southwestern Tel, € Telephone Co. v. Dan- 
her, 238 UL S., 482. 

The present action concerns an intrastate transaction. The facts dis- 
close that “the managers and superintendents of the company follow an 
established rule,” ete. “This rule has never been formally adopted at a 
meeting of the stockholders or board of directors of the contpanyv and 
has never been published,” ete. Nor does it appear that this rule has 
ever been given approval by the Corporation Commission, or indeed 
that it has ever been brought to the attention of the Corporation Coim- 
mission. Plaintiff paid the usual deposit of $9.50. Tlus controversy 
involyes the $25.00 additional deposit. It may be that the exigencies 
of the telephone business are such as to require, under certain cireum- 
stances, 1f reasonable and not arbitrary or discrinunatory, such a regu- 
lation, but as to that the Corporation Conmnission, under the Jaw per- 
haps would be the proper agency to determine that fact. 

On the present record we think the court below correct in the judg- 
ment rendered. 


Affirmed. 
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IN THE MATTER OF THE WILL OF MRS. EVA R. BEALE. 
(Filed 20 April, 1982.) 


1. Wills D h—Undue influence and fraud in the execution of a will may’ 
be shown by circumstantial evidence, 

Where the validity of a will is attacked on the grounds of undue in- 
fluence and fraud such grounds may be established by circumstantial 
eyidence, and although the unnatural disposition of his property by the 
testator is nut alone sutiicient evidence of fraud and tndue influence 
to be submitted to the jury, Where there is other sutticient circumstantial 
evidence, it is a competent circumstance to be considered by the jury, 
the probative force being for them. 


2. Same—Evidence of fraud and undue influence in execution of will held 
sufficient in this case to be submitted to the jury. 

Where the testatrix, being married, devised all her property to her 
mother and brother to the exclusion of her husband and daughter, evi- 
dence tending to show that the brother employed a lawyer to draft the 
paper-writing, that she thought she was signing papers relating to paving 
ussessinents, that he claimed she had conveyed the property to him which 
she denied, and stated several times that she wanted her daughter to 
have her property at her death, that her husband, named as executor 
in the will, did not know of such instrument until after her death, and 
that the brother offered the will for probate without his knowledge: is 
Heid, sufficient evidence to take the case to the jury on the issue of fraud 
and undue influence. 

3. Trial E c—Held: instructions in this case were sufficiently full and 
complied with C. S., 564. 

Where upon the trial of a caveat to a will the court states the evidence 
in the case in a plain and correct Manner and explains the law arising 
thereon, the instruction is a sufficient compliance with C. S., 564, and a 
party desiring subordinate elaboration in the charge should tender a 
request for special instructions. 

4, Wills D h—Failure of propounder and beneficiary, charged with fraud 
and undue influence, to testify is circumstance for the jury. 

Where the propounder and beneficiary of a will is charzed with fraud 
and undue influence in its procurement, the fact that he did not take 
the stand as a witness may be regarded by the jury ¢s a “pregnant 
circumstance” in considering the issue. 


AprEAL by T, J. Meeks, propounder, from Warlich, J., and a jury, at 
August Term, 1931, of Guitrorp. No error. 

On 27 December, 1927, Mars. Eva R. Beale, died in Guilford County, 
N.C., on 15 February, 1980, T. J. Meeks presented to the clerk of the 
Superior Court for probate a purported will in words «nd figures es 
follows: 
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“State of North Carolina—Rockingham County. 

I, Eva R. Beale, wife of D. E. Beale, of Reidsville, NX. C., do hereby 
make, publish and declare this my last will and testament as follows: 

Item one: I give and devise my undivided interest in the house and 
lot located on the uorth side of Wentworth Street in Reidsville, N. C., 
adjoining the lands of W. M. Whittemore on the east, Wentworth 
Street on the south; G. D. Williams on the west and for a further de- 
scription sce deed from .\. R. Troxler duly registered to my mother 
for and during her natural life and her death to my brother, I. J. 
Meeks, in fee sunple forever. 

Item two: I give, devise and bequeath all other property to my 
daughter, Eiuana [rene. 

I hereby constitute and appoint my husband, D. E. Beale, executor 
of this my last will and testament. 

Witness my hand and seal this 24 May, 1924. 


Eva R. Beale. (Seal. ) 
Signed by two witnesses, Mrs. D. E, Beale. (Seal.)” 


T. J. Meeks was appointed administrator with the will annexed, 
D. E. Beale, the husband of Eva R. Beale, and their only child Emma 
Irene Beale, by her next friend, A. L. O’Shields, filed a caveat to said 
purported last will and testament, on the ground of fraud or undue 
influence. 

The issue submitted to the jury and their answer thereto, 1s as fol- 
lows: “Is the paper-writing offered for probate and every part thereof, 
the last will and testament of Eva R. Beale (Mrs. D. E. Beale) ¢ 
ANSWeI NOe 

The following judgment was rendered in the court below: “This 
cause coming on to be heard upon the issue devisavit vel non before 
his Honor, Wilson Warlick, and being heard upon the issue raised by 
the caveat to said will, the same being as follows: (issue and answer set 
forth). It is therefore, considered, ordered, adjudged and deerced that 
the paper-writing offered for probate as the last will and testament of 
Eva R. Beale (Mrs. D. E. Beale) is not the last will and testameut 
of Eva R. Beale (Mrs. D. E. Beale), and that the same is null, void 
and of no effect and that the said paper-writing be, and the same is 
hereby set aside and declared void. It is further ordered and adjudged 
that a copy of this judgment be certified by the clerk of the Superter 
Court of Guilford County to the clerk of the Superior Court of Rock- 
ingham County in which the real property mentioned im the will 1s 
located, and that the same be recorded in the office of the register of 
deeds of said county. It is further ordered that T. J. Meeks, ¢. ¢. a. file 
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his final account with the clerk of this court within 30 days, and that 
his said letters be revoked when same is filed. It is further considered, 
ordered and adjudged that the costs of this proceeding be paid out of 
the proceeds of the estate. Witson Wartick, Judge Presiding.” 


The propounder T. J. Meeks excepted and assigned error to the judg- 
ment as signed and made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The immaterial ones and necessary 
facts will be set forth in the opinion. 


Sharp & Sharp for caveators. 
Glidewell & Gwyn for propounder, T. J. Meeks, 


Crarxson, J. Did the court below commit error, in refusing the 
motion of propounder at the close of caveator’s evidence, for a directed 
verdict, on the ground that the evidence was insufficient -o be submitted 
to the jury as to fraud or undue influence? We think not. Proceeding 
to probate writing as will is not ¢nter partes, but 1s a prozeeding in rem. 
In ve Brown's Will, 194 N. C., 583. 

The evidence was to the effect that D. E. Beale was the husband of 
Eva R. Beale. They hved in Greensboro, N. C., and had one child, 
Emma Irene Beale, now about 13 years of age. They had been married 
about 14 years. D. E. Beale and Emma Irene Beale are the caveators to 
the alleged will. Eva R. Beale had a brother, T. J. Meeks, the pro- 
pounder to the proposed will in controversy. The mother of Eva R. 
Beale hved in Reidsville, N. C., and Eva R. Beale and her brother, T. J. 
Meeks, each owned one-half undivided interest in a house and lot on 
Wentworth Street in Reidsville, in which their mother lived. This was 
practically all her earthly possessions. She sometimes worked in Reids- 
ville, but died in her husband’s hone in Greensboro. 

D. E. Beale, the husband, testified, in part: “She had been dead more 
than a vear before I ever knew or heard tell of the thing ‘will’ in the 
county. You notified me there was a will, [ am named as executor in 
the will. I was never requested to probate that will. I don’t know 
anvthing about who qualified as executor or administrator with the 
will annexed.” 

T. J. Meeks presented the will for probate. It was in evidence that 
T. J. Meeks went with Eva R. Beale to the attorney’s office. An infer- 
ence can be drawn from the evidence that Meeks paid for drafting the 
alleged will. Meeks did not testify on the trial. 

A, L. O’Shields, testified. in part: That Eva R. Beale boarded at 
his house about three months, with her little girl. “She was there at 
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my house about two wecks I think before she died. She stated there all 
along that she wanted her little girl to have what she had at ler death. 
She had some heart attacks, some smothering attacks every once in a 
while, very often, and each time she would have those attacks she seemed 
to think she was going to die. She made this request, that she wanted 
her child to have what she had at her death. . . . She said her 
brother was there the day before and she stated he had told her that 
she had willed or deeded her property to him and she said she hadn't. 
Said she hadn’t said anything about that or signed any kind of paper 
except solme papers about street paving or repairs or something of that 
kind. I saw the brother when he was down there the day before. . . . 
I guess she made the statement about her property and this little girl 
five or six times.” 

Mrs. A. L. O’Shnields, testified, in part: “I heard her say she wanted 
Emma, her daughter, to have what she had, and she told me she had 
a house and lot in Reidsville. She told me one time that her brother, 
Jeff, that she signed some papers she thought was improvements on the 
street, and said her brother Jeff told her afterwards that it was a deed, 
a deed for the house and lot to him. . . . She told me she thought 
she signed a paper about the street paving; she told me that he told 
her it was about the street paving. On other occasions I heard her say 
she wanted her little girl to have her property. . . . Mr. Beale 
came there every week and several times each week and looked after 
her wlile she was at our house; carried her laundry and brought it 
back. ALr. Beale paid part of her board while she was there.” 

It was contended by the caveators that I. J. Meeks used fraud and 
undue influence on his sister, Eva R. Beale, to will her interest in her 
real estate to him to the exclusion of her husband and child. This 
was demed by the propounder. 

The evidence is circumstantial, but we think the numerous facts taken 
together are of sufficient probative force to have been submitted to the 
jury on the aspect of fraud or undue influence. 

In Page on Wills (2d ed.), see. 588, at pp. 975-6, we find: “If 
suffieient evidence 1s offered upon the issue of undue influence, the 
question of the existence of undue influence is one of fact, for the jury, 
under proper instructions. Circumstantial evidence, without any direct 
evidence, may be sufhicient to take the case to the jury.” 

“As said indn re Bverett’s Will, 1538 N. C., 85: ‘Experience has shown 
that direct proof of undue or fraudulent influence is rarely attainable, 
but inferences from circumstances must determine it! It 1s ‘generally 
proved by a number of facts, each one of which standing alone may have 
little weight, but taken collectively may satisfy a rational mind of its 
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existence.’ It is ‘said to be that degree of importunity which deprives 
a testator of his free agency, which is such as he is too weak to resist, 
and will render the instrument not his free and unconstrained act. It is 
closely allied to actual fraud; and, like the latter, when resorted to by 
an adroit aud crafty person, its presence often becomes exceedingly 
difficult to detect. Indeed, the more skillful and cunning the accused, 
the more helpless and secluded the victim, the less plainly defined are 
the badges which usually denote it. Under such conditions, the results 
accomplished, the divergence of those results from the course which 
would ordinarily be looked for, the situation of the party taking benefits 
under the will towards the one who has executed it, and their antecedent 
relations to each other, together with all the surrounding circumstances, 
and the inferences legitimately deducible from them, furnish, in the 
absence of direct evidence, and often in the teeth of positive testimony 
to the contrary, ample ground for concluding that fraud or undue in- 
fluence has been resorted to and successfully employed. Grove v. Spiker, 
72 Md., 300” 18 A. and E, Anno. Cases, 412.” In re Mueller’s Will, 
170 N. C., at pp. 29-380. In re Stephens, 189 N. C., 267. 

Manly, J., in Wright v. Howe, 52 N. C., at p. 413 says: “It 1s a 
fraudulent influence overruling or controlling the mind of a person 
operated on.” McDonald v, McLendon, 173 N. C., 172. 

The very nature of fraud or undue influence makes it impossible for 
the law to lay down tests to determine its existence with mathematical 
certainty. 

“Provisions of a will may be considered, in connection with other 
circumstances, in determining whether or not undue influence was the 
cause of its execution. . . . Thus the fact that a will makes an 
unjust or unnatural disposition of testator’s estate, may be considered. 
: But the fact that a will or deed makes an unnatural or unjust 
disposition of testator’s or grantor’s estate, is not alone sufhcient to 
establish the fact of undue influence; it is only a circumstance to be 
considered in connection with other proof, and an apparently unnatural 
disposition of property may be explained and justified.” 13 Ency. of 
Evidence, pp. 248-60. In re Mrs. Hardee, 187 N. C., 381; In re Steph- 
ens, supra; In re Will of Casey, 197 N. C., 347. 

In re Shelton’s Will, 143 N. C., at p. 221, is the following: “It seems 
to be generally held that the declarations of a testator are not competent 
upon the question of the interpretation of the contents of his will, but 
as to the admissibility of declarations made by the testator upon the 
question of the factum of the will the authorities are divided. This 
Court seems long since to have aligned itself with those favoring the 
admission of such evidence, and it has been so classified by other courts. 
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In Tucker v. Whitehead, 59 Miss., 594, the Supreme Court of that state 
says: ‘There are few questions in the law upon which authorities are 
more hopelessly in conflict than upon the admissibility of declarations of 
a deceased testator in support or in rebuttal of a supposed revocation 
of a testamentary paper. It has engaged the attention and elicited 
the logic of the greatest jurists who have adorned the bench of this 
or any country. Against the admissibility of such evidence are to be 
found the names of Kent, Story, and Livingston, and in favor of it 
those. of Walworth, Ruffin, Lumpkin, and Cooley. Certainly we can 
hope to add nothing to the strength of an argument on either side, which 
has already been exhausted by such men as these.” ” Jn re Bailey, 180 
N. C., 30. 

The propounder in his brief, in reference to the charge of the court 
below, says: ‘The definitions of undue influence and fraud are free 
from criticism and are supported by the decisions of our Court. The 
contentions of the propounder and the caveators were set forth very 
elaborately. The judicial mandate as to how the jury should answer 
the issue in the event they found that the will was procured to be 
executed by undue influence or by fraud was properly given (assuming 
that there was evidence of course upon the question).” 

But the propounder contends that the court below did not eomply 
with C.S., 564, that the court did not “state in plain and correct manner 
the evidence given in the case and declare and explain the law arising 
thereon.” On the record we cannot so hold. If propounder wanted a 
charge more in detail, setting forth the law applicable to the facts, 
proper prayers for instruction should have been requested. 

The court below properly charged as to the burden of proof when on 
propounder and caveator, to which there was no exception. In re Will of 
Rowland, ante, 373. 

It may be noted that T. J. Meeks was not,a witness, although charged 
with fraud or undue influence on his sister. We think this may be re- 
garded as a “pregnant circumstance.” Walker v. Walker, 201 N. C., 
183. There were other facts and circumstances. On the evidence it was 
a question of fact for the jury to determine. 

It may not be amiss, in a case of this kind, to say that there can be 
no reflection on an attorney who draws a will. He does not always 
know the motive of the parties. 

For the reasons given, in the judgment of the court below there is 

No error. 
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(C,H. STEPHENSON AND WIFE, MINNIE DHUE STEPHENSON, v. 
DUKE UNIVERSITY. 


(Filed 20 April, 1982.) 


1. Appeal and Error F d—Only questions presented by appealing party 
will be considered by the Supreme Court, 

Where, in an action by a father and mother to recover damages for the 
mutilation of the body of their dead child, the deferdant’s demurrer 
on the ground that the complaint was insuflicient to state a cause of ac- 
tion is sustained as to the mother and overruled as to the father, and the 
defendant does not appeal from the judgment, in the Supreme Court it 
will be deemed that the defendant admitted that the action could be main- 
tnined by the father, and the question of his right to maintain the action 
will not be considered. 

2. Parent and Child A e—Father has preferential right to maintain action 
for mutilation of dead body of minor child. 


A father’s relation to his minor child and the consequent duties im- 
posed on him by law clothes him with a preferential right of action over 
the mother of the child to bring an action to recover damages for the 
mutilation of its dead body, and where an action therefor is brought by 
the father and mother jointly, a judgment sustaining the defendant's 
demurrer as to the mother will be sustained on appeal, and the pro- 
visions of N. CC. Code of 19381, 187(6), entitling the father and mother 
to share equally in the estate of a deceased child does not affect this 
result. 


AprrEay by plaintiffs from Aidyette, J., at January Term, 1932, of 
DtryamM, 

The record contains the following concise statement of the case on 
appeal: 

This is an action instituted in the Superior Court of Durham County 
to recover both compensatory and punitive damages against the defend- 
ant for the alleged wrongful and wilful mutilation of the dead body of 
the child of plaintiffs. 

The action was originally instituted by C. H. Stephenson and entitled 
“C. H. Stephenson v. Duke University.” 

His Honor Judge Frizzelle at August Term, 1931, crdered that the 
feme plaintiff be made a party to this action, to whica said order no 
objection or exception was made, and the plaintiffs were allowed thirty 
days from the date of said order to file a new and joint complaint 
herein, and defendant was allowed thirty days after the filing of said 
complaint to file answer or demurrer. 

A new joint complaint was filed in the action, and defendant filed 
a demurrer to the new joint complaint, and the cause then came on 
again for hearing and was heard before his Honor, Garland E. Midyette, 
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judge presiding, at the January Civil Term, 1932, of said Durham 
County Superior Court. His Honor, Judge Midyette, entered a judgment 
“that the demurrer as to the said Minnie Dhue Stephenson be, and it 1s 
hereby sustained, but that the demurrer as to plaintiff C. H. Stephenson 
be, and it 1s hereby overruled.” 

To the judgment as entered the plaintiffs excepted and assigned the 
same as error and appealed to the Supreme Court. 

The demurrer was interposed upon the following ground: 

1. The feme plaintiff is not entitled to maintain any action alone or 
jointly with her coplaintiff on account of the matters and things set out 
In the complaint. 

2, The complaint does not state a joint cause of action on behalf of 
the plaintiffs; if it states any cause, which is denied, it states two 
‘auses—one on behalf of each of the plaintiffs. 

3. If the complaint states two causes of action, which is demed, the 
two causes have been improperly united. 

4. If the complaint states a joint cause of action entitling the plaintiff 
to nominal damages, which is denied, it seeks to recover damages which 
are peculiarly personal to each plaintiff and not to the plaintiffs jointly. 

The court sustained the demurrer as to feme plaintiff’s alleged cause 
of action and overruled it as to the cause stated by C. H. Stephenson. 
The plaintiffs excepted and appealed. 


William B. Guthrie and 8S. C. Brawley for plaintiffs. 
Fuller, Reade & Fuller, and 1. D. Bryson for defendant. 


Apams, J. This action was brought to recover damages for the nutl- 
lation or autopsy of the dead body of a child. The plaintiffs were the 
child’s parents. The court adjudged in effect that the father may main- 
tain the action and that the complaint does not state a cause of action 
in behalf of the mother. The plaintiffs appealed; the defendant did not 
appeal. We therefore treat as conceded the defendant’s satisfaction with 
the judgment and its acquiescence in the conclusion that the action may 
be prosecuted by the male plaintiff, and that as to him the complaint 
states a cause of action. The right to bury the dead is generally treated 
as a quasi-right of property. Floyd v. Rk. R., 167 N. C., 55. Tt the 
father has a right of action we need discuss neither the divergent views 
expressed in regard to the right of property in the dead body of a 
human being nor the legal right of the proper person to prosecute a 
suit for its mutilation. In this State the right to maintain an action for 
such mutilation has been recognized for almost a third of a century. 
Kyles v. RR. R., 147 N. C., 894. The single question with which we are 


626 IN THE SUPREME COURT. [202 
STEPHENSON v. DUKE UNIVERSITY, 


now concerned is whether upon the allegations in the complaint the feme 
plaintiff, the mother of the deceased child, has a cause of action. To 
this question our investigation shall be restricted, because “it probably 
is not wise, if proper, to attempt to declare general rules beyond the 
case actually presented.” 

We have found few cases dealing with the precise question and in 
those examined there is apparent discrepancy of statement in reference 
to the right of parents to institute a joint action for the mutilation of 
the dead body of their child. In Renthan v. Wright, 9 L. R. A. (Ind.), 
514, the Court sustained a joint action for the breach cf a contract of 
bailment by which the undertakers and funeral directovs agreed for a 
compensation jointly paid by the parents safely to keep the body of the 
deceased child until the time when the parents might be prepared for 
the interment. The question of a joint action seems not to have been 
raised in Douglas v. Stokes, 42 L. R. A. (Ky.), 386. It was said in 
Coty vu. Baughman, 48 A. L. R. (8. D.), 205, that by virtue of a statute 
the duty of burial devolved alike upon the father and the mother. 
Wright v. Beardsley, 89 Pac. (Wash.), 172 was an action to recover 
damages for breach of a contract for the proper burial of a deceased 
child and a joint action was upheld on the ground that persons who 
are the lawful custodians of a deceased body may maintain an action for 
its desecration. These and other cases of like tenor are not decisive of the 
question before us. 

There are others in which suits for mutilation brought by the father 
alone were upheld. In Burney v. Children’s Hospital, 47 N. E. (Mass.), 
401, the demurrer raised the question whether the father of a child, 
who was its natural guardian and who had intrusted the child to a 
hospital for treatment could maintain an action agairst the hospital 
for an autopsy performed without his consent. The Court held that 
the father as the natural guardian of the child was entitled to the 
possession of the body for burial and being entitled to its possession 
could maintain an action against one who unlawfully mutilated the re- 
mains. The Court of Appeals of Alabama has said: “The right of a 
father to care for, watch over, and bury the dead body of his minor 
child has always been recognized and protected by the law.” Birming- 
ham Transfer & Traffic Co. v. Still, 61 So., 611. Also in Southern Life 
& Ifealth Ins. Co. v. Morgan, 105 So., 161: “It is without conflict in 
this case that plaintiff was the father of the deceased; that, if he (the 
deceased) had a wife living, the wife was not present aud had nothing 
to do with the custody of the body. In the absence of the wife the father 
had the lawful custody of the body, and it was his duty to give it 
decent interment.” 
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For want of a more complete statement of the facts we should hesitate 
to aecept these decisions as controlling in the present case. We have 
cited them in contrast with those representing the opposing view as 
indicating diverging lines of thought. 

Among our own decisions Floyd v. R. &., supra, is the nearest ap- 
proach to the identical question presented by the appeal. There the 
mother, while the father was living, instituted an action against a rail- 
road company for the negligent mutilation of the dead body of her son. 
The father, who was a nominal party, disavowed any right to recover 
damages in his own behalf. It was, therefore, regarded as her suit, and 
not his. The Court held that the mother could not maintain the action. 
The ratio decidendt was two-fold: (a) the father, being the natural 
guardian of his child, could by reason of his relationship and his legal 
obligations and responsibilities, maintain an action for an unauthorized 
autopsy; (b) the surviving father, if his child died intestate without 
wife or children, was entitled to all the personal property of the deceased 
child. Pub. Laws, 1911, chap. 172. 

In reference to the first proposition the court-observed that the father 
is primarily liable for the support, maintenance and education of his 
child as between himself aud its mother; he is entitled to its services and 
earnings; the right of action for injury to the person of his child 
(quoting from 29 Cye., 1637) belongs primarily to the father and rests 
upon the doctrine of compensation. One basis: of the right of action 
was said to be the resulting loss of the services of the child, but it was 
stated as the better view that the mght of action rests not only upon the 
father’s right to services but also upon the duty of care and maintenance. 
If, inquired the court, the father is entitled to the anne right to 
sue in the cited instances, why not where the body of the child, with 
whose decent burial he is charged, has been mutilated or disfigured after 
death ¢ The opinion proeeeds: “At common law it was the duty of the 
father to decently inter his child and to defray necessary expenses thereof 
if he possessed the means. Would it not seem to follow logically and 
naturally, as the night the day, that if he must attend to its decent 
burial, he is entitled to recover for any indignity to or defacement of 
the body by which the decent interment is prevented or zemeened more 
dificult ? We are unable to perceive why this is not so.’ 

True, it is said arguendo that the right to bring suit goes to the next 
of kin; and the act of 1911, supra, is cited in support of the conclusion 
announced in Floyd’s case. As a corollary from this part of the opinion 
the appellants insist that the mother, being entitled under the act of 
1915 equally with the father to the estate of the deceased child, has 
equal right to maintain the action. Pub. Laws 1915, chap. 37; Code 
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of 1931, sec. 137(6). This result does not necessarily follow. A careful 
perusal of the opinion will indicate, we think, that the act of 1911 was 
referred to primarily in support of the proposition that the father’s 
relation to the child imposed certain duties upon him which entailed the 
primary right of suit in his name in cases of this kind. This thought 
was probably in the mind of the Court, for it is said in the dissenting 
opinion that the statute of distributions had no application and that 
an action for the tort was not required to be brought by the next of kin. 
Our conclusion is that the father’s relation to the child and the conse- 
quent duties imposed upon him by the law, some of which have been 
enumerated, are of such character as to clothe him with a preferential 
right of action and that the judgment should be affirmed. However 
acute the mother’s suffering in comparison with that of the father, we 
are not now concerned with the doctrine of mental angu:sh beyond sug- 
gesting that the practical difficulty of assessing damages in a joint 
action of this nature is removed in the present case by our holding that 
upon the allegations in the complaint the father has the right of action. 
Questions possibly arising among the next of kin when there is no 
surviving father or mother must be solved when they ar2 properly con- 
tested. Judgment 
Affirmed. 


GEORGE W. EDWARDS vy. BERNICE E. TURNER Aanp HusBanpd, EDWIN 
D. TURNER, LINVILLE K. MARTIN anb I. E. CARLYLE, TRUSTEE. 


(Filed 20 April, 1932.) 


Pleadings E a—Amendment in this case held not to substantially change 
the cause alleged and pleadings were not inconsistent. 


Where the purchaser of lands under a foreclosure sale of a mortgage 
brings ejectment against the mortgagors in possession who deny the 
validity of the mortgage under which the lands were sold, it is within 
the discretion of the trial court to permit the plaintif? to amend his 
complaint to allege that the defendants had given other mortgages on 
the same land and ask that if the mortgage under which he claims be 
declared void that he be subrogated to the liens of the prior mortgages 
and that the lands be sold to enforce the same, there being no substantial 
departure by the amendment from the cause originally alleged, and the 
pleadings not being inconsistent. C, 8., 547, 507. 


AppEAL from Harding, J., at February Term, 1932, of Forsytu. 
Affirmed. 

This was a civil action in ejectment, instituted in the Forsyth County 
Court, before his Honor, Oscar O. Efird, judge presiding. From an 
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order signed by the judge of the Forsyth County Court overruling a 
motion, plea and a demurrer filed by the appellant, Bernice E. Turner, 
to the amended complaint, as appears of record, Bernice E. Turner 
appealed to the Superior Court for Forsyth County. The appeal was 
heard before his Honor, W. F. Harding, judge presiding at the Febru- 
ary Term, 1932, who signed a judgment sustaining the judgment of the 
Forsyth County Court, as appears of record. Bernice E. Turner ex- 
cepted to the judgment of the Superior Court, assigned error and ap- 
pealed to the Supreme Court. 


Parrish & Deal for plaintiff. 
Peyton B, Abbott and Hastings & Booe for defendants. 


Crarxsonx, J. The plaintiff sued defendant Bernice E. Turner in 
ejectment. In answer she alleged that the note secured by deed in trust 
under which the land in controversy was sold and at which sale plaintiff 
purchased was a forgery; therefore the sale under same was inoperative 
and void. The plaintiff was allowed to amend and filed an amended 
complaint. Robinson v. Willoughby, 67 N. C., 84. In the amended 
complaint the plaintiff has not alleged two causes of action, but has 
only asked for alternative relief. The plaintiff’s pleadings are not in- 
consistent. He alleges that the last deed of trust which was foreclosed 
was valid. The defendant denies this. The plaintiff then alleges that 
the three previous deeds of trust were valid. That is not in fact in- 
consistent with his first allegation. In other words, the plaintiff alleges 
that all four deeds of trust are valid. The defendant contends that none 
of them are. The plaintiff asks for alternative relief, depending on 
how the facts may be found. 

The defendant, Bernice E. Turner, contends that the amended com- 
plaint is a departure. We cannot so hold. 

C.S., 547, 1s as follows: “The judge or court may, before and after 
judgment, In furtherance of justice, and on such terms as may be 
proper, amend any pleading, process or proceeding, by adding or strik- 
ing out the name of any party; by correcting a mistake in the name of a 
party, or a mistake in any other respect; by inserting other allegations 
material to the case; or when the amendment does not change substan- 
tially the claim or defense, by conforming the pleading or proceeding 
to the fact proved. When a proceeding taken by a party fails to conform 
to law in any respect, the trial judge may permit an amendment of the 
proceeding so as to make it conformable thereto.” 

In McIntosh, N. C. Prac. & Proc., part sec, 479, at pp. 510-11, is the 
following: “The plaintiff cannot in his reply set up a cause of action 
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different from that contained in his complaint. Such pleading is a de- 
parture, and is governed by the provision that the reoly must not be 
inconsistent with the complaint.” 

MeIntosh, supra, part sec. 487, at p. 516, says: “The statute permits 
ai amendment in the discretion of the court, ‘when the amendment does 
not change substantially the claim or defense.’ This 1s found in con- 
nection with the amendment to make the pleading conform to the proof, 
but it has been apphed generally to all amendments made under order 
of court. The pleadings of the parties fix the nature of the action, and 
it is not subject to arbitrary control, and the court has no authority 
to allow an amendment which makes a substantially new action, except 
by consent of the parties. ‘This would not be to amend, in any proper 
sense, but to substitute a new action by order, for and in place of the 
peuding one.’ This is in the nature of departure in pleading, and it may 
arise by introducing new allegations, which change the nature of the 
action or new parties which have the same effect.” (Quoting from 
Clendenin v. Turner, 96 N. C., 416, and citing other cases.) Olmstead 
v. Raleigh, 180 N. C., 248; Parker v. Realty Co., 195 N. C., 644; 
Gibbs v. Mills, 198 N. C., 417; Jones v. Vanstory, 200 N. C., 582; 
Lykes v. Grove, 201 N. C., 254. 

C. S., 507, in part, is as follows: “The plaintiff may unite in the 
sane complaint several causes of action, of legal or equitable nature, 
or both, where they all arise out of (1) The same transaction, or trans- 
action connected with the same subject of action,” ete. Shafer v. Bank, 
201 N. C., at p. 419. 

The causes of action which plaintiffs rely on arise out of or are 
connected with the same subject of action—bottomed on the same in- 
debtedness. 

In Wallace v. Benner, 200 N. C., at p. 131, we find: ‘We think the 
principle applicable in this case is clearly set forth in Jones on Mort- 
gages (8 ed., 1928), part sec, 1114, pp. 559-560: ‘There is clearly no 
scope for the operation of the principle of equitable subrogation in a 
case of ordinary borrowing, where there is no fraud or misrepresenta- 
tion, and the borrower creates in favor of the lender a new and valid 
security, although the funds are used in order to discharge a prior 
encumbrance. In such case, the lender is treated as a mere volunteer 
in the transaction. But the rule is settled that, where money is ex- 
pressly advanced in order to extinguish a prior encumbrance, and is used 
for this purpose, with the just expectation on the part of the lender 
of obtaining a valid security, or where its payment is secured by a mort- 
gage which for any reason is adjudged to be defective, the lender or 
mortgagee may be subrogated to the rights of the prior encumbrancer 
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whose claim he has satisfied, there being no intervening equity to pre- 
veut. It is of the essence of this doctrine that equity does not allow 
the encumbrance to become satisfied as to the advancer of the money 
for such purposes, but as to him keeps it alive, and as though it had 
been assigned to him as security for the money,” ete. 

In the amended complaint is the following prayer for Judgment: 
“(1) That the defendants, Bernice E. Turner and her husband, Edwin 
D. Turner, be removed from the possession of the lands, and that the 
plaintiff be placed in possession thereof; that the costs of this action 
to be taxed against the defendants, Bernice E. Turner and Edwin D. 
Turner. (2) That if it be adjudged by the court that the note and deed 
of trust, of 23 April, 1929, are forgeries as to the defendant, Bernice E. 
Turner, the court adjudge that the plaintiff is subrogated to the rights 
that Linville K. Martin would have had under any and all of the three 
previous deeds of trust, and that the court decree that the plaintiff is 
entitled to a lien on said lands to secure him in the sum of $2,640, with 
interest thereon from 23 April, 1929, and that the court appoint a con: 
missioner for the purpose of foreclosing same, and that the net amount 
resulting from said foreclosure be applied to the indebtedness of Bernice 
E. Turner, Edwin D. Turner and Linville K. Martin to the plaintiff in 
the sum of 42,640, with interest from 23 April, 1929. (3) That the 
court graut the plaintiff such other and further rellef as may be just 
and proper.” For the reasons given, the judgment of the court below 1s 


Affirmed. 


STATE y. PEARLIE WHITEHURST, J. O. MANNING and DOC MOORE. 
(Filed 20 April, 19382.) 


1. Larceny A c—~Physical presence at time of commission of the crime is 
not essential for conviction of larceny. 

Physical presence at the scene of larceny is not absolutely essential 
to a conviction, and where a party actually procures the commission of 
the crime by others or aids or abets the commission thereof by them he 
is guilty as a prineipal. 


2. Criminal Law L e—Instruction in this case held not prejudicial to 
the defendant. 


In a prosecution of several defendants for the larceny of a cow the 
division of the proceeds from the sale of the cow is not an element of the 
crime, and on the question of the guilt of one of the defendants a charge 
of the court requiring that the jury should find that he received a part 
of the proceeds before convicting him, if erroneous because not supported 
hy the evidence, is not prejudicial to the defendant. 


632 IN THE SUPREME COURT. [| 202 
STATE v. WHITEHURST, 


3. Criminal Law I g—Error in statement of contentions should be brought 
to court’s attention in apt time. 


An inadvertence in the statement of the contentions of the State in 
a criminal prosecution must be brought to the trial court's attention 
in apt time. 


CRIMINAL ACTION, before Sinclair, J., at November Term, 1931, of 
Pine 

The defendants were indicted for stealing a cow of the value of 431.90, 
There was a second count for receiving. The defendant, Pearlie White- 
hurst, pleaded guilty, and thereafter testified in behalf of the State. 
His testimony was to the effect that the defendant, Manuing, went with 
him to Tarboro to engage some beef and that upon returning ALanuing 
told him to butcher a bull, On the might of the larceny the State’s wit- 
ness and Manning traveled in a truck belonging to Manning until they 
arrived at Manning’s home. Manning got out “and sent Doc Moore” 
with the witness, Whitehurst, “to kill the beef down to the pasture which 
is two or three miles from the Mauning farm.” When the defendants, 
Moore and Whitehurst, arrived at the pasture they undertook to kill a 
bull, but the bull got away, and thereupon they killed a cow belonging 
to one Zeb Whitehurst. After butchering the cow they took the beef 
to Tarboro and sold it for $25.00. The defendant, Whitehurst, reeeived 
*10.00 of the proceeds of the sale. Whitehurst further testified that he 
“did it because Osear Mauning asked him to do it.” Tae evidence for 
the State further tended to show that at the tme Moore and Whitehurst 
stole and butchered the cow that Manning was not present and was then 
at lis home about three miles away, Manning denied that he had 
anything to do with the killing or that he knew any-hing about it. 
There was no competent evidence that Manning received any part of the 
proceeds of the beef. Moore and Manning were convicted of larceny 
by the jury, and thereupon Manning appealed from the judgment 
pronounced. 


Attorney-General Brummitt and -Assistant Attorney-General Seawell 
for the State. 
Julius Brown for Manning. 


Brogpen, J. Can a person be convicted of larceny who is not present 
when the crime is conmiitted ? 

The judge charged the jury as follows: 

“Now, gentlemen, the court charges you that if vou find that Doe 
Moore and Wlutehurst, or either of them, engaged the sale of that cow 
which was to be stolen and turned to beef, and vou find that Manning 


Cc SPRING TERM, 1932. 633 


STATE t, WHITELIURST, 

was a party to it and that he suggested it to the others, or either of 
them. and that in consequence of his suggestion and direction that they 
or either of them did steal the cow and buteher it and sell the beef and 
Manning knew it, that he was codperating with them, participated in the 
chtire enterprise with them and expected to get, and did get a part of 
the proceeds of the cow, I charge you that that would make him just 
as guilty of the larceny of the cow as if he had actually gone and 
butchered the eow and sold it himself... . It makes no difference 
whether he was present or not, beeause it would be what the law calls 
partliceps crominis, he would be a party to the entire transaction, aud 
all three would be guilty, if you find that all three were coéperating 
in pursuance of a common purpose in stealing this cow and butchering 
it for sale. . . . Now, gentlemen, if you are satisfied bevond a 
reasonable doubt that Moore and Manning, or either of them, entered 
into the ugreement, upon’an enterprise with Pearhe Whitehurst, he 
engaging the sale of this beef, to steal this cow and have it butchered 
and carry it off and sell it and did it, it would be vour duty to return 
a verdict of guilty as to both, or either one of them, if vou are so 
satisfied of their guilt bevond a reasonable doubt, if you are not so 
satisfied vou would return a verdict of not guilty as to both, or such 
one of them as vou may find not guilty, the burden being upon the State 
to satisfy vou of the guilt of both beyond a reasonable doubt.” 

Disenssing the crime of Jareeny in S. rr. Orercash, 182 N.C. 889, 
109 S. EL. 626, ffohe, J.. said: “As to this offense, our decisions are 
to the effect that there can be no accessories, but all who aid, abet, 
advise or procure the erane are principals.” S. ir. Stroud, 95 N.C. 627; 
Sou. for, 94 N, CL, 928. After adverting to the agreement by the 
parties the opinion concludes as follows: “The fact that this arrange- 
ment spoken of may have amounted to a conspiracy to steal does not 
render the evidence incompetent on the issue presented, as it clearly 
tends to show that appellatts advised aud procured the erime and would 
justify a couviction for the consummated offense.” 

Consequently physical presence at the scene of larceny is not deemed 
to be absolutely essential to conviction if it appears that the defendant 
actually “advised and procured the crime” or aided and abetted the 
commission thereof. There is no evidence that the defendant, Manning. 
received any part of the proceeds of the sale of the beef and he insists 
that the imstruetion of the trial judge to the jury containing the ex- 
pression that the defendant got “a part of the proceeds of the cow” is 
error. However, even if it be conceded that this statement was error, it 
was error against the State rather than the defendant, because it im- 
posed upon the State a heavier burden than it was required to bear, for 
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the reason that the defendant would be guilty 1f the jury found beyond a 
reasonable doubt that he aided, abetted, advised or procured the com- 
mission of the crime whether he shared in the proceeds thereof or not. 

There is further exception to the fact that the trial judge stated that 
the State contended that the defendant, Mauning, received $10.00 of the 
proceeds of the sale of the beef when there was no evidence to support 
such contention. But this Court has invariably held that an inadvert- 
ence In a statement of contentions must be called to the attention of the 
trial judge at the time. S. v. Sinodis, 189 N. C., 565, 127 S. E., 601; 
Si tie ONNGON, TOS NEC. 401, 188. Sy Bs 193.8. 8 Gemranus, 199 NC. 
642, 143 S. E,, 208. 

No error, 


J.D. HARRIS y. L. C. BUIE anp GALEN HARRIS, py His NEXT FRIEND, 
J. D. HARRIS, vy. L. C. BUIE., 


(Filed 20 April, 1982.) 


1. Contracts F c—Under the allegations in this action for breach of con- 
tract the admission of evidence of reasonable worth of services was 
not error, 

Where an emplovee of a dairy sues his emplover upon the contract of 
employment and alleges that he was to be paid a fixed sum per month 
plus a division of the profits when the dairy was brought up to “A” 
grade, the admission of evidence as to the value of the services rendered 
will not be held for error, there not being such a variance between allega- 
tion and proof as to constitute prejudicial error to the defendant, 

2. Trial D a—Where defendant does not move for judgment as of non- 
suit he waives question of sufficiency of the evidence. 


Where the defendant in a eivil action does not comply with the pro- 
visions of C. 8., 567, in making a motion for judgment as of nensuit he 
waives the question of the sufficieney of the evidence. 


APPEAL by defendant from Finley, J., and a jury, at September Tern, 
1931, of Ricumonp, .As to both appeals no error. 

(1) This is an action brought by plaintiff, J. D. Harris, to recover 
of defendant, for breach of contract, the sum of $245 for services in 
connection with the defendant’s “Sunny Slope Dairy,” near the town 
of Red Springs, N.C. 

The defendant in his answer denied any breach of contract or that he 
owed plaintiff anything, and says: “That the defendant paid the plain- 
tiff much more than his services were really worth and paid him every 
cent that he obligated to pay him, and, therefore, the defendant does 
not owe the plaintiff any sum whatever.” 
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The issues submitted to the jury and their answers thereto were as 
follows: 

“I. Did the plaintiff, J. D. Harris, enter a contract with the defend- 
aut, L. C. Buie, as alleged in the complaint? Answer: Yes. 

2. If so, did the defendant break said contract? Answer: Yes. 

3. What damages, if any, is the plaintiff entitled to receive? Answer: 
$162.50.” 

Judgment was rendered on the verdict for plaintiff and against the 
defendant. 

(2) This is an action brought by plaintiff, Galen Harris, by his next 
friend, J. D. Harris, against defendant for breach of contract, to re- 
cover of defendant the sum of $300 for six months’ services at $50.00 
a month, in connection with defendant’s dairy above referred to. 

Defendant denied that he ever employed Galen Harris “to drive one 
of the defendant’s milk trucks at a salary of $50.00 per month.” 

The issue submitted to the jury and their answer thereto were as 
follows: “What amount, if any, is the plaintiff, Galen Harris, entitled 
to receive of the defendant? Answer: $200.” 

Judgment was rendered on the verdict tor plaintiff and against de- 
fendant. The defendant excepted and assigned errors as to the signing 
of both judgments, made other exceptious and assignments of error and 
appealed to the Supreme Court. 


Fred W. Bynum for plaintiffs. 
J.C. Sedberry for defendant. 


CharKkson, J. (First action.) At the close of plaintiff’s, J. D. Har- 
ris, evidence, and at the close of all the evidence, defendant made mo- 
tions for Judgment as in case of nonsuit. C. S., 567. The court below 
overruled these motions, and in this we ean see no error. 

The plantiff J. D. Harris testified, in part: “Mr. Buie paid me 
€40.00 per month but that was not the contract exactly. That was the 
contract until we reached the grade iA standard. . . . The trade 
about my getting half of the profits was to start when I got the dairy 
up to A grade standard. [I demanded my half of the profits the first 
month after it went up to grade .A, but he said wait until we got a few 
more cows.” 

We do not think there is such a material variance between the allega- 
tions and proof that defendant can complain of. Stokes v. Taylor, 
104 N. C., 394; Dorsey v. Corbett, 190 N. C., 783; Brown v. Williams. 
196 NO. 574i 

When there is an express contract for a stipulated amount and mode 
of compensation for services, the plaintiff cannot abandon the contract 
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aud resort to an action for a guantum meruit on an implied assumpsit. 
Dorsey's case, supra. 

(Second action.) The plaintiff, Galen Harris, testified, in part: “On 
12 May I began driving Mr. Buie’s milk truck. He fired Ben McBryde 
and told father and I that he wanted me to drive the truck for him 
and that he would pay me $50.00 per month, the same he had been 
paying McBryde. . . . I worked for him six months and he did 
not pay me anything. I am claiming $50.00 for the six months. My. 
Bwie never complained to me about my work. He said I had done all 
right. I was not of age to work for him and ask for my pay. I left 
that to my father as he was handling the business transaction.” 

J. ID. Harris testified, in part: “I have had the court appoint ine 
as next friend of my son to bring this suit. . . . Mr, Buie got dis- 
satishied with one of his driyers and he asked me if I “hought I could 
finish up and get ready for grade A and let him put Galen on a truck. 
T told him I thought I could and so we called Galen over and he asked 
Galen if he would be willing to drive the truck at $50.00 per month, the 
same he had been paying McBryde. My son went to work for him the 
next morning. He worked six months. I never got airy money from 
him for Galen.” 

In this action Galen Harris, by his next friend, J. D. Harris, against 
L. C. Buie, at the close of plaintiff’s evidence the defendant, Bmuie, did 
not move for Judgment as in case of nonswit in the court below, nor at 
the close of all the evidence, as he had a right to do wider C. S., 567. 
By the failure of defendant to follow strictly C. S., 567, supra, the 
question of the insufficiency of evidence is waived. Vowell v. Basnight, 
iss N. C., 142; Penland v. Hospital, 199 N. C., 314; Batson v. Laundry 
Co., ante, 560. For the reasons given, in the judgment of the court 
below we find 

No error, 


A 


C. CC. LEE snp WIFE, SIDNEY HESTER LEE, v. MERCHANTS BANK. 
(Filed 20 April, 1982.) 


Lost or Destroyed Instruments B a—Where instrument has been lost 
provisions therein for demand and return will not prevent a re- 
covery, 

The provisions of a certificate of deposit that it should be payable upon 
demand and return of the certificate will not prevent a recovery thereon 
against the bank where the certificate has been lost, the issuance and 
contents of the certificate not being in dispute, nor dces the failure of 
the plaintiff to tender bond for the defendant's protection prevent such 
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recovery when the defendant has made no request therefor, and in this 
case the evidence of the loss of the instrument was sufficient to be sub- 
mitted to the jury. 


Civin action, before Devin, J., at September Term, 1931, of Sampson, 

On 31 October, 1914, Mrs. C. C. Lee deposited in the Merchants Bank 
of Durham the sum of $500, and at the time of making the deposit 
received a certificate for said sum, duly signed by the cashier of said 
bank. Subsequently the plaintiff delivered said certificate of deposit 
to C. B. Green, clerk of the Superior Court of Durham County, in leu 
of a guardian bond. The plaintiff filed a final account as guardian and 
requested the clerk to return said certificate to her, but did not receive 
it. ©. B. Green died in July or August, 1916, and E. L. Tilley suc- 
ceeded him as clerk of the Superior Court of Durham County. He 
testified that he saw the certificate of deposit at one time in the presence 
of Mr. Green, and that after Mr. Green’s death he made an examination 
of all the papers in the office “where certificates of this kind would 
ordinarily be placed. I went through all the papers. I did not find this 
certificate. I made this examination immediately after Mr. Green’s 
death. . 2. . We had two certified public accountants checking over 
things. They were going over the records to see what money he had 
and the securities he had in the office. This paper was not found among 
them.” he old courthouse in Durham was torn down and a new court- 
house erected. When the old building was dismantled the records in the 
clerk’s othee were moved to a location in the Geer Building pending 
the completion of the new structure. 

James Stone, assistant clerk of the Superior Court of Durham County, 
who has held such office since January, 1922, testified: “I have searched 
the main office in every nook and corner in there, but we have a big 
vault that has an accumulation of papers, and it is not where papers 
of this kind would ordinarily be kept. I have not found the certificate 
of deposit.” The witness further testified that he had searched in “dead 
vault where old records and things are dumped. The dead vault is about 
30 feet square. It is a big file of old magistrates’ reports for the past 


twenty vears. . . . I found there an accumulation of Judge Green’s 
ald correspondence. 1 have looked through one or two boxes down there 
for this certificate. There are about twenty boxes there. . . . I did 


not find any active papers of any kind there. This would not be a 
proper place for active papers hke a certificate of deposit or anything 
of value.” 

The issues were as follows: 

1. “Did the plaintiff, as owner and holder of the certificate of de- 
posit, present the said certificate of deposit for payment and demand 
payment under the terms and provisions thereof ?” 
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2. “Was the certificate of deposit No. 1483, issued bv the Merchants 
Bank of Durham (described in the answer), lost or destroyed while 
in the hands of the clerk of the Superior Court of Durham County, and 
cannot now, after due diligence, be found ! 

3. “What amount, if any, is the plaintiff, Mrs. C. C. Lee (now Mrs. 
Sidnia Perry), entitled to recover of the defendant?” 

The jury answered the first issue “No,” the second issue “Yes, 
the third issue ‘$500 at four per cent interest.” 

From judgment upon the verdict, the defendant appealed. 


”* and 


Smith & McLeod and Faircloth & Fisher for plaintijfs. 
McLendon & Hedrick, J. D. Johnson and Brawley & Gantt for de- 
fendant. 


Brogpen, J. The defendant resists recovery upon three theories: 

1, There was no sufficient evidence of loss or destruction of the cer- 
tificate of deposit. 

2. Such certificate was payable upon demand and upon the return 
of the certificate, and there was no evidence of such return or demand. 

3. There was no sufficient evidence of the loss of the instrument to be 
submitted to the jury. 

The issuance and contents of the certificate were not in dispute. There 
was sufficient evidence of the loss of the instrument to be submitted to 
the jury. Bank v. Brockett, 174 N.C, 41, 93S. E., 870. 

The contentions of defendant with respect to presentment and in- 
demnity have been decided adversely by this Court in Wooten v. Bell, 
196 N. C., 654, 146 S. E., 705. 

No error. 


A. S. GRADY, RECEIVER oF FARMERS AND MERCHANTS BANK OF 
MOUNT OLIVE, y. 8S. L. WARREN ET At. 


(Filed 20 April, 1932.) 
Pleadings E a—Where action is dismissed for misjoinder of parties and 


causes the court has no jurisdiction to alow amendment. 


Where an action has been dismissed for misjoinder of parties and 
causes the action is not pending and the court has no power to allow 
a motion to amend the pleadings under the provisions of C. S., 515. 


Apres, by plaintiff from Harris, J., at February Term, 1932, of 
Wayne. Affirmed. 
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Teague d& Dees, J. Faison Thomson and Nenneth C. Royall for 
appellant, 

Langston, Allen & Taylor, Dickinson & Freeman and R. D. Johnson 
for appellees. 


Apams, J. The plaintiff filed his complaint in an action entitled as 
above, to which the defendants demurred. For misjoinder of parties and 
causes of action Judge Cowper sustained the demurrer and dismissed 
the action. On appeal the judgment was affirmed, this Court observing 
that the act of 1931 amending C. S., 456 (Pub. Laws 1931, chap. 334, 
sec. 2), apphes only when the plaintiff is in doubt as to the persons 
from whom he is entitled to redress on his cause of action. Grady v. 
Warren, 201 N. C., 693. 

When the demurrer was sustained for misjoinder of parties and causes 
the action was dismissed. Bank v. Angelo, 193 N. C., 576; Harrison v. 
Transit Co., 192 N. C., 545; Robinson v. Williams, 189 N. C., 256. 

Within ten days after the receipt of the certificate of the Supreme 
Court the plaintiff moved on three days’ notice for leave to amend the 
complaint by striking out all allegations relating to the Citizens Bank 
and by striking out the Citizens Bank as a party defendant. Judge 
Harris properly denied the motion as a matter of law. 

The right to amend the complaint upon three days notice under C. S., 
515, when a demurrer is sustained, has no application to eases in which 
the action has been dismissed for misjoinder of parties and causes. In 
such event the action is not pending and the court is without jurisdic- 
tion to allow the amendment. Judgment 


Affirmed, 


CLARENCE H. MACKAY axnp EDWARD ARMSTRONG, AGENT, vy. C. O. 
MEREDITH anp SOUTHERN REAL ESTATE COMPANY. 


(Filed 20 April, 1952.) 


Payment A c—Payment of amount of mortgage debt to clerk is not pay- 
ment to the mortgagee, there being no statutory authority therefor. 


Where in a suit to restrain the foreclosure of a mortgage a controversy 
arises between the mortgagor and the mortgagee as to the amount due 
thereunder, and the mortgagor deposits the amount claimed to be due by 
him with the clerk of the Superior Court and has notice to be served on 
the mortgagee that the amount would be paid to him upon surrender and 
eancellation of the note and mortgage, and the issue as to the amount of 
the debt is answered in favor of the mortgagor: Held, a judgment order- 
ing the cancellation of the note and mortgage and permanently enjoining 
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the foreclosure of the instrument is erroneous, the payment to the clerk 
not being payment to the mortgagee, the clerk being the agent of the 
mortgagor and hot the mortgagee and there being no statutory authority 


« 
= 


for such payment to the clerk. 


Appreat by defendant, C. O. Meredith, from Warlick, J., at Septem- 
ber Term, 1981, of Gtirrorp. No error in the trial; error in the 
judgment. 

This is an action for a permanent injunction, restraining the defend- 
ant, C. O. Meredith and his agent, Southern Real Estate Company, 
from selling the land described in the complaint under the power of 
sale contained in a mortgage executed by Jesse Cole aud wife, under 
whom plaintiff claims title to said land. 

The action arose out of a controversy between the prrties as to the 
amount due on the note secured by the mortgage. The plaintiff con- 
tended that the amount due is $1,493.45, with interest from 6 October, 
1930; the defendant contended that said amount is $1,531.71, with in- 
terest from 15 May, 1930. It is admitted in the pleadings that after 
the defendant had advertised the land for sale under the power of sale 
in the mortgage, to wit, on 6 October, 1930, the plaintiff deposited with 
M. W. Gant, clerk of the Superior Court of Guilford County, the sum 
of #€1,493.45, and caused notice to be served on the defendant by the 
sheriff of said county that said amount would be paid to the defendant 
by said clerk of the Superior Court, upon the surrender of the note 
marked paid and of the mortgage duly canceled. This action was com- 
meneed on 9 October, 198 

The only issue submitted to the jury at the trial of the action was 
answered as follows: 

“What amount is due the defendant, C. O, Meredith, upon the mort- 
gage deed of Jesse Cole and wife mentioned and described in the com- 
plaint? Answer: $1,493.45.” 

From judgment ordering and decreeing that the note and mortgage 
executed by Jesse Cole and wife to the defendant, C. O. Meredith, and 
deseribed in the complaint, be marked satisfied and canceled, and that 
said defendant be restrained and enjoined permanently from exercising 
the power of sale contained in said mortgage, the defendant appealed 
to the Supreme Court. 


H, BR. Stanley for plaintiffs. 
Hoyle & Harrison for defendants. 


Connor, J. There was no error in the trial of this action. On the 
argument of the defendants’ appeal in this Court, their counsel stated 
that defendants did not desire a new trial of the issue involving the 
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amount due on the note secured by the mortgage, but did contend that 
there was error in the judgment. This contention is sustained. 

The admission in the pleadings that prior to the commencement of 
this action, plaintiff had deposited with M. W. Gant, clerk of the 
Superior Court of Guilford County, the amount which he contended 
was due on the note, and which the jury found was the amount due, 
does not support the contention of the plaintiffs that said amount was 
thereby paid. There is no statute in this State which authorizes a person 
who is a party to a controversy as to the amount of his debt to another, 
to pay the amount which he contends is due to a clerk of the Superior 
Court, and thereby discharge his debt. In the instant case, M. W. Gant 
received the amount paid to him by the plaintiff, as the agent of the 
plaintiff and not of the defendant. It is not alleged in the complaint 
nor was there evidence at the trial tending to show that the amount 
found by the jury to be due on the note was tendered to the defendant 
by the plaintiff or by M. W. Gant, prior to or during the pendency 
of the action. There is error in the judgment. 

The action 1s remanded to the Superior Court of Guilford County, 
that judgment may be entered in said court, fixing the amount due on 
the note. It was error to enjoin and restrain the defendant, upon the 
admission in the pleadings, from sclling the land described in the com- 
plaint under the power of sale contained in the mortgage from Jesse 
Cole and wife to the defendant. 

No error in the trial. 

Error in the judgment. 


FRANK WELCH, Jr., vy. HUSKE HARDWARE HOUSE. 
(Filed 20 April, 1982.) 
Appeal and Error J b—Action of trial court in setting aside verdict in 


his discretion is not reviewable on appeal. 


The action of the trial court in setting aside the verdict in his discre- 
tion as being against the weight of the evidence involves no question of 
law or legal inference and is not subjeet to review on appeal. 


AppEaL by defendant from Finley, J., at September Term, 1931, of 
Moore. 

Civil action by plaintiff, alleged landlord, to recover rent of alleged 
tenant. 

The jury answered the issue of tenancy in favor of the defendant and 
against the plaintiff. 
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On motion of the plaintiff, the court, in its discretion, set aside the 
verdict as against the weight of the evidence. Defendant appeals, assign- 
ing errors. 


U. L. Spence for plaintiff. 
Cook & Cook for defendant. 


Stacy, C. J. The action of the trial court in setting aside the verdict 
as contrary to the weight of the evidence was a matter resting in his 
sound discretion, which involves no question of law or legal inference, 
and is not subject to review on appeal. Goodman v. Goodman, 201 
N. C., 808, 161 S. E., 686; Goodman vt. Goodman, 201 N. C., 794, 161 
S. E., 688. 


Appeal disinissed. 


me i 


IN THE MATTER OF L. J. PHIPPS, TRUSTEE. 
(Filed 27 April, 1982.) 


1. Execution D a—Attempted levy on personal property in this case held 
insufficient, and levy was void. 

Where a mortgagor pays a certain sum in cash into the hands of the 
clerk of the Superior Court as a deposit for an advareed bid, for the 
resale of property sold under a mortgage, and the sheriff attempts to levy 
thereon under execution by demanding the sum of the clerk and making 
a notation upon the execution to the effect that he had levied upon the 
fund, and the clerk retains the fund and agrees to apply it to the judg- 
ment if it should subsequentiy be determined that the sheriff had a 
right to leyy on the fund, and upon knowledge of the transaction the 
mortgagor claims the fund as his personal property exemption, and it 
appears that the sheriff neither touched nor saw any part of the funds 
in the clerk’s hands: Held, there was no sufficient levy upon the funds 
by the sheriff, and the attempted levy was void. 


2. Mortgages H o—In this case held: mortgagor paid amount necessary 
for resale into court and clerk should have ordered resale. 

Where a mortgagor pays the sum hecessary for an advance bid on 
property sold under a mortgage, and the sheriff attempts to levy thereon 
under an execution against the mortgagor, but it appears that the at- 
tempted levy was void, the mortgagor has the right to use the money 
as an advance bid and it is the duty of the clerk to order a resale, and a 
judgment that no advance bid had been made and ordering the trustee to 
make deed to the purchaser at the sale will be reversed. 


Cryin action, before Daniels, J. From ORANGE, 
The facts are contained in the judgment and, briefly stated, are as 
follows: The plaintiff is trustee in a deed of trust executed by W. G. 
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Fields and wife to secure the note therein described. Default having 
been made in the payment of the note, Phipps, trustee, duly sold the laud 
and the Philips Lumber Company beeame the highest bidder for same 
at the price of $4,200. Within ten days from the date of said sale W. G. 
Fields paid #210 in cash to the clerk of the Superior Court of Orange 
County as an advance bid, and the clerk ordered a resale. In accord- 
ance with the order, the land was resold on 14 September, 1931, and the 
Philips Lumber Company again became the highest bidder for the 
price of $4,410.50. On 16 September the sheritf of Orange County, 
holding an execution duly issued in a cause entitled Phipps Lumber 
Co. v. W. G. Fields, read said execution to the clerk of the Superior 
Court and demanded the surrender of the $210 theretofore deposited 
with the said clerk by Fields as an advance bid on said land. The 
clerk, acting not voluntarily, but in deference to the power he thought 
vested in the sheriff under the execution, agreed to surrender the said 
$210, which was at that time in the locked safe of said clerk, and the 
said sheriff entered notation upon the execution as follows: “16 Sep- 
tember, 1931. I have this day levied on the sum of $210 in cash in 
the hands of the clerk of the Superior Court of Orange County, held 
by the said clerk for W. G. Fields and have turned over the same 
to the court for appropriation to the judgment on this execution. W. T. 
Sloan, sheriff. By H. A. Hearne, D. 8.” 

That at the time of said transaction there was present in addition 
to the clerk and the sheriff, the attorney for the Phulips Lumber Com- 
pany, and in response to the request by the attorney that the clerk make 
an entry upon the judgment docket, the clerk refused to do so until an 
agreement was had, that in the event it should subsequently be deter- 
mined that the sheriff had no right to take said money in this manner 
or that the said Fields had a right to said money as his personal prop- 
erty exemption, then the appropriation of the $210 to the judgment 
should be considered void. That thereupon and because of said agree- 
ment the clerk made the following entry on the judgment docket: 
“Paid into office on this judgment by G. A. Hearne, D. S., 16 September, 
1931, $210 cut of deposit of Fields levied on this day and collected 
from. 8.-C." 

That the said $210 when deposited by W. G. Fields was in currency 
and was placed by said clerk in the safe in his office where it has re- 
mained up to the present time, and that at the time of the transaction 
between the clerk and the sheriff there was no actual exchange of the 
money, but there was a mutual understanding that a levy was being 
made and that there was a transfer to the sheriff and a retransfer to 
the clerk to be appropriated upon the judgment. 
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That on the afternoon of 24 September, 1931, the same being the 
last day for filing an increase bid upon the said land, the said W. G. 
Fields tendered the clerk $10.52 and authorizéd and directed him to 
apply the same together with the $210 theretofore deposited as an 
increase bid upon said land. That the clerk thereupon advised the said 
Fields of the disposition theretofore made of the said deposit and such 
advice was the first notice the said Fields had of this transaction. That 
immediately the said Fields demanded his personal property exemption 
of the sheriff and designated his deposit of $210 as a part thereof, and 
this was the first demand made by Fields for his personal property 
exemption. 

That thereafter, and upon the same afternoon, the said Fields tendered 
the said clerk the sum of $10.52 and authorized and directed him to 
apply the same together with the $210 deposit as an advance bid, and 
that the clerk accepted the same with the understanding and agreement 
that if the alleged levy upon the $210 was not a valid levy he would 
consider that a sufficient amount for an increase bid had been tendered 
and would order a resale. 

Upon the foregoing facts, the court is of the opinion that no advance 
bid upon said land was made or tendered by the said W. G. Fields in 
accordance with the requirements of the statute. It is, therefore, ad- 
judged that the said L. J. Phipps, trustee, upon payment of the pur- 
chase price be, and he is, hereby authorized and instructed to make and 
deliver to the Phillips Lumber Company, deed in fee s:mple for said 
land. 

From the foregoing judgment Fields gives notice of appeal to the 
Supreme Court. 


S. Wf. Gattis, Jr., and Graham & Sawyer for Fields. 
J. A. Giles and R. T. Giles for Phipps, trustee. 


Broepen, J. Did the sheriff make a valid levy upon the $210 cur- 
rency in the hands of the clerk? 

If the levy made by the sheriff was valid, the money in contempla- 
tion of the law, belonged to the judgment creditor instead of to Fields, 
and consequently the amount tendered by Fields as an advance bid was 
wholly insufficient for such purpose. Upon the other hand, if the levy 
was insufficient and invalid, the clerk still holds the money for Fields 
and is entitled to have the same used as an advance bid and thus procure 
a resale of the property. The term “levy” was first defined by Pearson, 
J.,in Bland v. Whitfield, 46 N. C., 122, as follows: “Levy, in its legal 
acceptation, means the act of appropriating—singling out certain prop- 
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erty of the debtor, for the satisfaction of an execution, and it is done by 
making an endorsement to that effect upon the execution.” However, 
it has never been held in this jurisdiction that mere endorsement upon 
the execution is conclusive of a valid seizure of property. In the same 
ease the Court also said: “In regard to land, it (levy) may be made in 
the office, although it may be ten miles distant, and the officer has never 
seen it. In regard to personal property, it is necessary for the ofhcer 
to go to it, so as to have it in his power to take it into actual possession 
if he chooses. It is safest for him to do so, and carry it away, for then 
he can hold it against all persons, but it is not necessary for him to do 
it, or for him to touch the property; the levy is perfected by his making 
the endorsement upon the execution. He may leave the property in 
the possession of the debtor, and take a forthcoming bond; or he may 
leave it there without any bond, and the effect of the levy is to give him 
such an interest and possession in contemplation of law, as will enable 
him to bring trespass against any oue who interferes with it, except 
another officer.” Again, in Long v. Lfall, 97 N. C., 286, the Court said: 
“A seizure is necessary, and if from the nature of the property (as 1s 
the case with the growing crop, but not of the cotton in the gin and crib), 
an actual] seizure be impossible, some act as nearly equivalent to a 
seizure as practicable, must be substituted for it.” Perry v. Iardison, 
99 N. C., 21. 

In further support of the idea expressed in earlier decisions, this 
Court declared in Clifton v. Owens, 170 N. C., 607, 87 S. E., 502, that 
in order to constitute a valid levy upon personal property the personalty 
must be taken into the sherifi’s possession or placed under his control. 
The same idea was expressed in Mann v. Allen, 171 N. C., 219, 88 8. E., 
235, to the effect that the term “levy” is properly held to mean—the 
taking of the property into the possession or under the control of the 
officer. 

The prineiples announced by this Court are generally recognized. For 
example, in Trainer v. Saunders, 19 A. L. R., 861, it is written: “It is 
ordinarily the duty of the sheriff in executing his process either to 
take into his possession the article upon which he levies, or at least to 
have it in sight when he does so.” The opinion quotes 2 Freeman, 
Executions, 823, as follows: “It is not enough that, having the property 
within his view, and where he can control it, he does profess to levy and 
to assume control of the property by virtue of the execution, and with 
the avowed purpose of holding the property to answer the exigencies 
of the writ.” 

Applying the principles. established in the decisions and by text- 
writers, the Court is of the opinion that no valid levy was made upon 
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the money in the hands of the clerk. The sheriff, although the money 
was in the clerk’s office in the safe, neither touched nor saw a dollar 
of the money. While a certain entry was made upon the judgment 
docket, the clerk expressly declined to surrender the contrcl of the money 
to the sheriff except upon condition. For all practical purposes, the 
condition prescribed by the clerk was that the levy or surrender of 
possession should be approved by the court. In effect, the clerk said to 
the sheriff: “I will surrender the money and make an entry on the 
judgment docket, provided you can get an order of court declaring that 
the levy is valid, and that you have the power to take possession of the 
money.” This was not sufficient to constitute a valid levy. Therefore, 
the money still belongs to Fields and is in the possession of the clerk 
for his benefit. Consequently he had the right to use the money as an 
advauce bid upon the purchase price of the property, and it was the 
duty of the clerk to accept it as such when duly tendered and to order a 
resale of the property. 
Reversed. 


ALICE L. THOMAS vy. DAVE DE MOSS. 
(Filed 27 April, 1932.) 


1. Bills and Notes B c—Instrument negotiable in its origin continues 
negotiable until its discharge in absence of restrictive endorsement. 


A bond which is negotiable in its origin continues to be negotiable 
until it is discharged by payment or otherwise, unless there is a restric- 
tive endorsement by a holder thereof. C. 8., 3028. 


2. Same—Provisions in bond in this case held not to render it non- 
negotiable. 

Where a bond is a negotiable instrument under the laws of this State, 
C. 8., 2982, provisions therein that the bond should be payable to bearer, 
or if registered to the registered holder only, and provisions for an ex- 
tension of time, upon application of the maker, in the discretion of 
trustee in the deed of trust securing it, does not change? its negotiable 
character, since a holder in due course does not forfeit his rights against 
the maker by the registration of the bond in his option, and unless an 
extension is granted under the terms of the bond it is payable at a 
fixed time according to its tenor. 


3. Same—Provisions in deed of trust did not affect the «amount due on 
bond secured thereby nor render the bond nonnegotiable. 


Where a bond secured by a deed of trust is in all respect negotiable, 
its negotiable character is not affected by provisions in the deed of trust 
incorporated in the bond by reference thereto that suras paid by the 
trustee or holder of the bond for taxes or insurance should be deemed 
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principal money and secured by the deed of trust, the provisions of the 
deed of trust stipulating only that such sums should be secured thereby 
but not added to the amount of the bond, and the bond is in a sum 
certain and is negotiable. 


AppreaL by defendant from Stack, J., at November Term, 1931, of 
ALAMANCE, Affirmed. 

This is an action to recover on a bond executed by the defendant, and 
held by the plaintiff at the commencement of the action as a holder in 
due course. 

At the trial of the action, after the bond sued on, with certificates 
endorsed thereon, and the deed of trust by which the bond was secured, 
had been introduced in evidence, the parties to the action, entered into 
a stipulation, which appears in the record, and 1s as follows: 

“It is agreed by counsel for both sides that the determination of this 
controversy depends on whether or not the bond sued on is a negotiable 
instrument, and both parties agree to leave it to the court to declare 
whether or not it is a negotiable instrument. If the court shall hold 
that the bond is a negotiable instrument, then the plaintiff shall have 
judgment for the amount of the bond, to wit, $500, with interest. If 
in the court’s opinion the bond is not a negotiable instrument, then the 
plaintiff shall take nothing by the action. Both sides reserve the right 
to appeal from the decision of the court.” 

The bond sued on is in words and figures as follows: 


“Cxrrep STATES OF AMERICA 
State or NortH CArRoLina 


First Mortgage Six Per Cent Gold Bond 
Secured by Improved Real Estate. 

NO. ds $500. 

Dave De Moss of the county of Alamance, State of North Carolina, 
for value received, hereby acknowledges himself indebted and promises 
to pay to the bearer hereof, or if this bond be registered, to the registered 
holder hereof, five hundred dollars in gold coin of the United States of 
America, or equivalent to the present standard of weight and fineness, 
on the 30th day of June, in the year 1929, at the office of Alamance 
Insurance and Real Estate Company, in the city of Burlington, State 
of North Carolina, or its suecessors under the deed of trust hereinafter 
mentioned, subject to the provisions hereinafter made for extension of 
time, upon the surrender of this bond, and to pay interest thereon at 
the rate of six per cent per annum from the 30th day of June, 1928, 
semiannually, at the office of the said Alamance Insurance and Real 
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Estate Company, in like gold coin on the 30th day of June and De- 
cember of each year so long as this bond may be and remain in force. 

Said Alamance Insurance and Real Estate Company, or its successors 
under said deed of trust, may in its or their discretion, extend the time 
for the payment of the principal hereof by extensions of not more than 
one year at a time for not more than fifteen years from the maturity 
date above written, unless the holder of this bond shall by notice in 
writing to said Alamance Insurance and Real Estate Company, or its 
successors, at least 60 days before the maturity date above written, or 
60 days before the same day and month in any subsequent year, demand 
payment of this bond; and in the event of no application for extension, 
or of a refusal to grant extension or of such demand for payment, this 
bond shall become due and payable, if no extensions tleretofore shall 
have been granted, upon the maturity date first above written, or if 
theretofore, extensions shall have been granted, then upon the expiration 
of the last granted period of extension. 

This bond is one of a series of bonds numbered from 1 to 8, inclusive, 
aggregating $4,000, two of said bonds falling due the 30th day of June, 
1929, respectively, all of which are equally secured, 

First. By deed of trust, the same being a first mortgage on real 
property, recorded in the office of the register of deeds of Alamance 
County, North Carolina. 

Second. By insurance of the buildings situated on said land for the 
benefit of the bondholders. 

Third. By a guarantee of Alamance Insurance and Real Estate Com- 
pany, which said guarantee is set forth on the back hereof. 

All of which will appear by reference to the deed of trust bearing date 
of 30th day of June, 1929, executed by the maker of this bond, refer- 
ence to which said deed of trust for the description o7 the property 
mortgaged, the nature and extent of the security and the terms and 
conditions upon which this bond is issued is hereby made, all with the 
same effect as if the provisions of the said deed of trust were herein 
fully set forth. 

The principal of this bond may be registered in the name of the holder 
on the bond transfer books of Alamance Insurance and Real Estate 
Company, at the office of said company in the city of Burlington, North 
Carolina, and such registration shall be noted on this bond by the said 
‘Alamance Insurance and Real Estate Company, and thereupon this 
bond shall be transferred only upon such transfer books, and such trans- 
fer shall be similarly noted on this bond, but the same may be dis- 
charged from registry by transfer in like manner to bearer, and there- 
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upon negotiability by delivery shall be restored, but this bond may 
again, from time to time, be registered and transferred to bearer as 
before. 

This bond shall not be obligatory for any purpose until it shall have 
been authenticated by a certificate endorsed hereon duly signed by 
Alamance Insurance and Real Estate Company, or its successor under 
said deed of trust. 

In witness whereof, the maker of this bond has hereto set his hand 
and affixed his seal, this 30th day of June, 1928. 

Dave De Moss. (Seal.) 
Attest: J. G. Rogers.” 


Endorsed on said bond are certificates, duly executed, as follows: 


“Alamance Insurance and Real Estate Company’s Certificate. 


Alamance Insurance and Real Estate Company does hereby certify 
that this bond is one of the bonds described in the within mentioned 
deed of trust. 

Alamance Insurance and Real Estate Company, 
By Chas. V. Sharpe, Secretary.” 


“Certificate of Registration. 


Date of registration, 30 June, 1928; in whose name registered, Mrs. 
Alice L. Thomas; transfer agent, Annie D. Moser.” 


The deed of trust referred to in said bond, and executed by the maker, 
Dave De Moss, and his wife, Flossie De Moss, to the Alamance Insur- 
ance and Real Estate Company, as trustee, contains provisions to the 
following effect: 

1st. That any sum or sums paid by the holders of the bonds secured 
by said deed of trust, or by the trustee as guarantor of said bonds, as 
taxes assessed on the property described in said deed of trust, shall be 
deemed principal money, secured by said deed of trust. 

2nd. That any sum or sums paid by the holders of the bonds secured 
by said deed of trust, or by the trustee as guarantor of said bonds, as 
premiums for insurance on the buildings situated on the land deseribed 
in said deed of trust, shall be deemed principal money secured by said 
deed of trust. 

The court was of opinion that the bond sued on in this action was a 
negotiable instrument under the laws of this State, at the time it was 
sold and negotiated to the plaintiff by the original holder thereof, and 


650 IN THE SUPREME COURT. [202 
THOMAS wv. DE Moss. 


in accordance with this opinion, and pursuant to the stipulation of the 
parties appearing in the record, adjudged that plaintiff recover of the 
defendant the sum of $500, with interest and costs. The defendant ex- 
cepted to the judgment and appealed to the Supreme Court. 


J. Dolph Long for plaintiff. 
Leo Carr for defendant. 


Connor, J. .At the date of its issue, the bond sued on in this action 
Was In writing and signed by the maker; it contained an unconditional 
promise by the maker to pay a sum certain in money; it was payable at 
a fixed time; and it was payable to bearer. It was, therefore, under the 
law of this State (C. S., 2982), a negotiable instrument, both as to the 
maker and as to holders in due course, unless certain provisions appear- 
ing in its face, or incorporated therein by reference to the deed of trust 
by which it was secured, destroyed its negotiability, both as to the maker 
and as to holders. If the bond was a negotiable instrumerit in its origin, 
in the absence of a restrictive endorsement by a holder, it continued a 
negotiable instrument until it was discharged by payment or otherwise. 
C. S., 3028. Johnson v. Lassiter, 155 N. C., 47, 71S. E., 25, Wettlaufer 
v. Baxter, 187 Ky., 862, 125 8. W. 741, 26 L. R.A. CN. S.), 804. In the 
last cited case it is said: 

“When.a paper is started on its journey into the commercial world, 
it should retain to the end the character given to it in the beginning, and 
written in its face. If it was intended to be a negotiable instrument, and 
was so written, it should continue to be one. If it was intended to be a 
nonnegotiable instrument, and was so written, it should so remain. Then 
every one who puts his name on it, as well as every one who discounts 
or purchases it, will need only to read it to know what it 1s, and what 
his rights and liabilities are.” 

The defendant contends that the bond sued on was not a negotiable 
instrument at the date of its issue, because it 1s provided on its face, (1) 
that the amount of the bond shall be payable to bearer, or if registered, 
to the registered holder only, and (2) that the time for its payment may 
be extended. 

Neither of these contentions can be sustained. The right to have the 
bond registered is given to a holder of the bond for his protection, and 
may be exercised or not in his diseretion, without affecting the lability 
of the maker. One who has aequired the bond as a holder in due course 
does not forfeit his rights as such holder against the maker by the 
registration, at his option, of the bond. 
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An extension of the time for the payment of the bond can be granted 
only upon the appheation of the maker, and then in the discretion of 
the trustee in the deed of trust by which the bond is seeured, and with 
the consent of the holder of the bond. Unless such extension be granted, 
the bond is payable at a fixed time according to its tenor. 

The defendant further contends that the bond was not a negotiable 
instrument because its amount is not a sum certain, by reason of the 
provisions in the deed of trust with respect to sums paid for taxes or 
insurance premiums, which are incorporated in the boud by reference 
to the deed of trust. | 

This contention cannot be sustained. Sums paid by the holders of the 
bonds or by the trustee for taxes or for Insurance premiunis, are not 
added to the amount due on the bond. It 1s provided only that such 
sums shall be deemed principal money and shall be secured by the deed 
of trust. The amount due on the bond, which is certain and not con- 
tingent, is not affected by the provisions in the deed of trust with respect 
to sums paid for taxes or for insurance premiums. There is no error in 
the judgment. It is 

Affirmed. 


SYLVESTER DUNLAP vy. LONDON GUARANTY AND ACCIDENT COM- 
PANY, V. H. IDOL, anp MRS. ROSE CARTER. 


(Filed 27 April, 1982.) 


1. Bill of Discovery C b—Affidavit for motion for inspection of writings 
must sufficiently describe papers and show their materiality. 

C. S., 1828, supersedes the equitable bill of discovery and should be 
liberally construed, but the former practice is a material aid in the con- 
struction of the statute, and the fundamental requirements of the statute 
must be complicd with, and the affidavit supporting the order must 
sufficiently designate the writings sought to be inspected and show 
that they are material to the inquiry, and where the affidavit is in- 
sufficient the order based thereon is invalid. 

2. Bill of Discovery C a—Motion for inspection of writings is addresscd 
to discretion of trial court. 


Whether the trial court shall grant an order for the inspection of 
writings upon a sufficient affidavit rests in his sound discretion. 


3. Bill of Discovery C b—Affidavit in this case held insufficient to support 
order for inspection of writings. 

Where an affidavit filed by a party as the basis for his motion 
for the inspection of writings states that the adverse party has in his 
possession certain papers pertinent and relative to the merits of the 
action, and asks for the inspection of certain reports between the adverse 
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party and his agent and certain correspondence between various persons, 
without any statement of facts showing that the papers were material 
or any allegation or proof that such papers existed or that their contents 
were known, and the writings are not sufficiently described to enable the 
court to determine their relevancy and materiality: Held, the affidavit 
tails to comply with the statutory requirements and the order of the 
court based thereon granting the motion is insufficient, and on appeal the 
order will be set aside. 


AppeaL by defendants from Warlick, J., at October Term, 1931, of 
Stoxes. Error. 

The plaintifi’s suit is to recover damages for malizious abuse of 
process. He alleges that the London Guaranty and Ace:dent Company 
was engaged in the business of insuring policyholders against liability for 
damages caused by accidents; that in 1928 the defendant Idol was its 
agent; that Mrs. Carter was the beneficiary of a policy issued by the 
defendant company; that a collision occurred between her car and a car 
operated by the plaintiff; that he demanded damages; that the defend- 
ants in order to forestall and defeat his recovery maliciously caused his 
arrest for a ylolation of the motor vehicle law; and that upon the trial 
he was acquitted of the charge. 

On 16 October, 1931, the plaintiff notified the defendants that on the 
ensuing 25th inst. he would move for an order to allow the plaintiff 
before the trial to make an inspection and to take a copy of any books, 
papers, and documents in the possession or under the control of the 
defendants, containing evidence relating to the merits of the action. 

The notice was based upon the following affidavit, which was made 
by the plaintiff’s attorney: 

1. That he is an attorney of record for the plaintiff and is a resident 
of Forsyth County. 

2. That the plaintiff in the above entitled action is not now available 
to make this affidavit. 

3. That this affant is informed, advised and believes that the defend- 
ants in the above cause have in their possession certain paper-writings, 
books and documents containing evidence pertinent to and relative to 
the merits of the plaintiff’s cause of action, of the contents of said 
books, papers, and documents this afhant does not have absolute knowl- 
edge. 

4, That complaint and answer have been filed in this cause. 

5. That due notice has been served on the parties defendant, as this 
afhant is informed and believes, which notices set out in full the papers 
necessary and pertinent to the plaintiff’s cause of action. Copy of said 
notices being attached hereto and made a part of this affidavit. 
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When the motion was heard the judge made the following order: 

The court finds as a fact that the following books, papers and records 
are necessary material and pertinent to the proper determination of the 
issues involved in said controversy, to wit, as provided in C. 8., 1823- 
1824. 

1. Report or copies of report of collision occurring on 26 October, 
1928, between Mrs. Rose Carter and Sylvester Dunlap; original or 
copies of correspondence between Mr. V. H. Idol and Mrs. Rose Carter 
or between Mrs. Rose Carter and the London Guaranty and Accident 
Company, or between V. H. Idol and the London Guaranty and Acci- 
dent Company, or the field representative of the London Guaranty and 
Accident Company, and said London Guaranty and Accident Company, 
and particularly a letter or letters from the field representative or agent 
of the London Guaranty and Accident Company, reporting and com- 
menting on the outcome of the criminal trial of Sylvester Dunlap at the 
April Special Term of 1929, Superior Court of Rockingham County held 
at Wentworth, N. C., wherein Sylvester Dunlap was tried on the criminal 
charges of assault with a deadly weapon, to wit, an automobile, and 
reckless driving. 

The court, in the exercise of its discretion, orders and directs the 
defendants to produce the above set out and enumerated books, papers, 
correspondence and documents on or before 9 o’clock a.m., 27 October, 
1931, at Danbury, N. C., in the office of the clerk of the Superior Court, 
for the purpose of permitting the plaintiff or his counsel to inspect and 
take copies of all such books, papers, documents and correspondence as 
above described as may be necessary material and pertinent to the de- 
termination of the issues in the said cause. 

This 26 October, 1931. 

The defendants excepted and appealed. 


J. M. Wells, Jr., A. C. Bernard and W. Reade Johnson for plaintiff. 

Dalton & Pickens and Folger & Folger for London Guaranty and Ac- 
cident Company. 

Brown & Trotter and N. O. Petrie for V. H. Idol. 

J. L. Roberts and N, O. Petrie for Mrs. Carter. 


Apams, J. In the courts of common Jaw the plaintiff was required to 
make out his case by the evidence of witnesses or the admissions of the 
defendant. The right to enforce discovery was a prerogative of the 
Court of Chancery. By the exercise of this right the court provided 
effectual means of ascertaining the truth with justice to the plaintiff 
and without wrong to the party examined. The plaintiff was entitled 
to the discovery of all facts material to his case, but the question of 
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materiality was largely determinable by the plaintiff’s interrogatories 
and the statement in his bill. The defendant was requived to discover 
the truth of the plaintiff’s claim but not to answer questions he had a 
right to resist. He was required in hike manner, when called upon by 
the plaintiff, to set forth a list of all documents in his possession from 
which discovery of the matters in controversy could be obtained; but 
the possession of the documents and their character as fit subjects of 
discovery were usually shown by the defendant’s answer to the plain- 
tiff’s bill. It was customary to include in the bill an interrogatory 
asking whether the defendant had in his possession any documents re- 
lating to the matters alleged and, if he admitted the poss2ssion, to move 
that he produce them before the examiner at the hearing of the cause. 
If he did not admit the possession, production could nct be enforced; 
for the admissions necessary to compel production were that the docu- 
ments were in his possession or control and that they were of such a 
character as to constitute matters of discovery. In proper cases the 
plaintiff was entitled to production and inspection. 

Section 1823 of the Consolidated Statutes was designed and intended 
to supersede the equitable bill of discovery, but the former practice 
affords material aid in the interpretation of the statute. Bank v. Me- 
Arthur, 165 N. C., 374. The statute, being somewhat broader in its 
effect than the equitable bill of discovery, should be liberally construed; 
but it contains provisions which are fundamental. Bank v. McArthur, 
supra; Ross v. Robinson, 185 N. C., 548. If the requirements are not 
complied with, or if the order of the court goes beyond the powers 
contemplated and conferred by law, the order will be set aside. Sheek v. 
Sain, 127 N. C., 266; Ross v, Robinson, supra. The order of the court 
is usually based upon an affidavit and if the affidavit 1s insufficient the 
order is invalid. Mica Co. v. Express Co., 182 N. C., 869. In Evans 
v. f. &., 167 N. C., 415, the Court said: “As to whether «a paper-writing 
comes within the description of the statute is a question of law. It 
would seem that the affidavit in this case is not a sufficient description 
of the paper to justify the court in ordering its production. ‘A mere 
statement that an examination is material and necessary is not sufficient. 
This is nothing more than the statement of the applicant’s opinion. The 
facts showing the materiality and necessity must be stated positively 
and not argumentatively or inferentially.’ 14 Cyc., 346. Again, it is 
said that ‘a party cannot obtain a roving commission for the inspec- 
tion or production of books or papers in order that he may ransack 
them for evidence to make out his case. He is entitled to production or 
inspection only when the same is material and necessary to establish 
his cause of action.’ 14 Cyc., 370.” 
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If the affidavit is sufficient to justify the order, whether the judge 
shall grant the order or decline it, is a matter within his discretion. 
Bank v. Newton, 165 N. C., 363; Lvans v, B. &., supra, 

The affidavit made by the plaintiff’s attorney does not comply with the 
requirements of the law. The third paragraph refers to papers, books, 
and documents said to contain evidence pertinent and relevant to the 
merits of the plaintiff’s cause of action, but the afhant is absolutely 
ignorant of their contents. How, then, can their relevancy be determined / 
Furthermore, no paper is described with sufficient accuracy to enable 
the court to say whether it has any relation to the plaintiff’s action. 
The fifth paragraph refers to notices which “set out in full the papers 
necessary and pertinent to the plaintifi’s cause of action”; but as sug- 
gested in Frans v. Rh. R., supra, this is nething more than a statement 
of the affiant’s opinion. In these notices the plaintiff calls for the pro- 
duction of reports, copies, and correspondence between various persons 
without proof or allegation that such papers exist or that their contents 
are known, and without the statement of any facts showing that they are 
material to the cause. It may be observed in addition that both the 
notices and the order of the court are alternative; certain papers or 
others are to be produced. Is the plaintiff, the defendant, or the court 
to be the judge of the alternative production ¢ 

The order of the court is insufficient or must therefore be set aside, 

Error. 


MRS. FANNIE HOOVER, ADMINISTRATRIX OF JiSTATE OF A, 8S. HOOVER, 
DECEASED, Vv. GLOBE. INDEMNITY COMPANY Aanp DR. O. L. MILLER. 


(Filed 27 April, 1982,) 


1. Master and Servant F a—Malpractice of physician furnished by em- 
ployer or insurer is deemed a part of the injury to the employee. 
The rights and remedies of an employee under the Workmen's Com- 
pensation Act exclude all other rights and remedies of such employee, 
his personal representative, parents, dependents or next of kin against 
the employer, N. C. Code, SOSi(r), and malpractice of a physician or 
surgeon furnished by the cmployer or insurer to treat an injured em- 
ployee is deemed part of the injury and is compensable as such, N. C. 
Cade, 8081 (hh). 
2. Torts B b—Insurer furnishing physician for injured employee held 
not secondarily liable in action for malpractice of physician. 
Where the personal representative of a deceased employee sues the 


insurance carrier for injuries alleged to have been caused by the mal- 
practice of a physician furnished by the insurer to treat the employee 
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after his injury, and the physician is made a party defendant and the 
insurer in its cross-complaint contends that if the physician was negli- 
gent such negligence was primary and that the insurer was secondarily 
liable only and would be entitled to contribution: Held, the physician's 
demurrer to the cross-complaint of the insurer was properly sustained, 
the employer and insurer being primarily liable for such malpractice 
under the Compensation Act, and the physician and insurer not being 
joint tort-feasors within the meaning of C. S., 618. 


APPEAL by Globe Indemnity Company from Finley, J., at January 
Term, 1932, of Gasron. 


P. W. Garland for appellant. 
J. Laurence Jones for appellee. 


Apams, J. In January, 1930, the plaintifi’s intestete was injured 
while in the service of the Cramerton Mills, Incorporated, the employer 
and the employee being subject to the North Carolina Workmen’s Com- 
pensation Law. The Globe Indemnity Company was the insurance 
carrier. On 3 January, 1931, the plaintiff brought suit against the 
carrier and filed a complaint in which she alleged: (a) that her in- 
testate, after his injury, employed a skillful physician to attend and 
treat him; (b) that while her intestate was undergoing such treatment 
the carrier through fraud and duress assumed control of his case and 
undertook through its agents, who were hceensed practitioners of medi- 
cine, scientifically to treat his ailment; (c) that her intestate was thereby 
compelled to accept improper and injurious treatment; (d) that the 
carrier was negligent; (e) that its negligent treatmeu:; was the prox- 
imate cause of the intestate’s death; and (f) that she is entitled to 
damages. 

On motion of the carrier the plaintiff furnished a bill of particulars, 
in which she alleged that Paul B. Clark as agent of the carrier had 
committed her intestate to the care and treatment of Dr. O, L. Miller, 
an employee of the carrier, and in which she purports to set out the 
physician’s neghgent treatment. At the next term of court Dr. Miller 
was made a party defendant. Having previously filed an answer, the 
carrier thereupon filed another paper entitled a cross-complaint, which 
was formulated as an answer to the complaint and to the bill of particu- 
lars and as a complaint against its codefendant, Dr. Miller. In the 
cross-complaint the carrier alleged that if Dr. Miller was negligent his 
negligence was primary; that any negligence on the part of the carrier 
would be secondary; and that the plaintiff should not be permitted to 
recover damages from the party liable secondarily until an execution 
against the other party had been returned unsatisfied. It is also alleged 
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that if both these parties were negligent they were joint fort-feasors 
and that the physician would be Hable in contribution to the carrier. 
C. S., 618. 

The defendant Miller demurred to the cross-complaint; the demurrer 
was sustained; and the carrier excepted and appealed. 

There is no error in the judgment sustaining the demurrer. The 
plaintiff, the Cramerton Mills, Incorporated, and the Globe Indemnity 
Company were subject to the Workmen’s Compensation Law. The 
rights and remedies therein granted to an employee shall exclude all 
other rights and remedies of such employee, his personal representative, 
parents, dependents, or next of kin, as against the employer at common 
law, or otherwise, on account of such injury, loss of service, or death. 
Workmen’s Coinpensation Law, sec. 11; Code, 1931, sec. 8081(7). It is 
further provided that the employer shall not be lable in damages for 
malpractice by a physician or surgeon furnished by him pursuant to the 
provisions of the law, but the consequences of any such malpractice shall 
be deemed part of the injury resulting from the aecident, and shall be 
compensated as such. Workmen’s Compensation Law, sec. 11; Code, 
1931, see. 8081(hh). Injury or suffering sustained by an employee in 
consequence of the malpractice of a physician or surgeon furnished by 
the employer or carrier is not ground for an independent action under 
our statute; it is a constituent element of the employee’s injury for 
which he is entitled to compensation. In such event the employer and 
the carrier are primarily lable and the question of secondary lability 
is eliminated. The subject is discussed and the question is deeided in 
Brown v. R. R., ante, 256, in which it is said, also, that C. S., 618, 
applies only where the defendauts or the persons sought to be made 
parties defendant are liable as joint tort-feasors. In the present case 
Dr. Miller and the carrier are manifestly not joint torf-feasors within 
the meaning of this section. The judgment is 


Affirmed. 


W. N. NORTHCUTT vy. PEOPLES BONDED WAREHOUSE COMPANY. 
(Filed 27 April, 1982.) 


Warehousemen B a—Warehouse receipt held compctent in action against 
warehouseman for failure to deliver upon demand, 


Where, in an action against a warehouse company to recover the value 
of cotton stored therein by the plaintiff which the defendant had refused 
to give up on demand, there is evidence that a third person had a Hen 
thereon and that the warehouse receipt was issued in the name of and 
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delivered to the lienor, the plaintiff contending that the receipt should 
have been issued in his name and delivered to the lienor for safe-keeping: 
Held, the exclusion of the warehouse receipt tendered in evidence by the 
defendant was error, the receipts being competent to show plaintiff's 
inability to obtain the cotton upon demand, chapter 168, Public Laws of 
1919, and it would seem in the instant case that should the plaintiff 
recover the amount of dumages should be reduced by the amount credited 
to his account by the lienor. 


Appear by defendant from Finley, J., at September Term, 1931, of 
ANSON, 

Civil action tried upon the following issues: 

“1. Did the plaintiff, W. N. Northeutt, on 11 and 12 November, 
1920, and on 18 December, 1920, deliver to the defendant, Peoples 
Bonded Warehouse Company, 60 bales of cotton, referred to and de- 
scribed in paragraphs 3, + and 5 of the complaint, and aggregating in 
weight 30,623 pounds, to be by said defendant kept for him? Answer: 
Yes. 

“2, Did the plaintiff on 18 January, 1923, make den.and on the de- 
fendant for the delivery to him of the cotton so stored? Answer: Yes. 

“3. Did the defendant fail, neglect and refuse to make delivery accord- 
ing to such demand? Answer: Yes. 

“4, On 18 January, 1923, what was the market value of cotton of 
the kind, grade and quality delivered by plaintiff to defendant on 11 and 
12 November, and 18 December, 1920, as alleged in the complaint é 
Answer: 2615 cents per pound. 

“5. What damage, if any, is-the plaintiff entitled to recover of the 
defendant? Answer: $8,115.09.” 

It was in evidence that J. E. Moore and Company held a lien upon 
the sixty bales of cotton in question; that receipts for said cotton were 
issued in the name of and delivered to J. E. Moore and Company; that 
the same was sold in July, 1921, and the proceeds applied upon plain- 
tiff's account with the said J. E. Moore and Company. The defendant 
offered in evidence the warehouse receipts covering the cotton in ques- 
tion, but upon objection these were excluded. Exception. 

Judgment on the verdict, from which the defendant appeals, assigning 
errors, 


T. D. Bryson and Marshall T. Spears for plaintiff. 
Pruette & Caudle for defendant, 


Stacy, C. J. It is admitted that J. E. Moore and Company held a 
lien upon the cotton in question at the time of its delivery to the defend- 
ant. Receipts therefor were issued in the name of and clelivered to the 
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lienor. Plaintiff says the agreement was, that the receipts were not to be 
issued in the name of the mortgagee, but in his name, and left with J. E. 
Moore for safe-keeping. 

Under the provisions of chap. 168, Public Laws, 1919, “said receipt 
carries absolute title to the cotton,” and the cotton which it represents 
is “deliverable only upon a physical presentation of the receipt.” Thus, 
these receipts, admittedly not held by or issued to the plaintiff, were 
compctent to show plaintifi’s inability to obtain delivery of the cotton, 
upon demand without them, and knowledge on his part of this fact long 
before 18 January, 1923. 

Moreover, while ratification or estoppel 1s not pleaded, having taken 
credit for the cotton on his account with J. E. Moore and Company, it 
would seem that plaintiff’s damage, in the instant case, ought to be 
reduced, at least, by the amount of such credit. 

New trial. 


ie ee 


H. L. TAYLOR, Truster, G. H. ROBINSON and TUCKER-KIRBY COM- 
PANY, v. HOME INSURANCE COMPANY, anno J. J. MISENHEIMER. 
(Filed 27 April, 1982.) 

1. Insurance M e—Insurer held to have waived right to demand proof of 

loss, 

Under the facts of this case and the theory of trial in the lower court 
the insurer is held to have waived its right to demand proof of loss by 
the insured. 

2. Insurance E b—Act of mortgagor in taking out additional insurance 
does not ipso facto reduce prior insurance held by mortgagee. 

The subsequent act of the owner and mortgagor in taking out addi- 
tional insurance protecting his interest alone, done without the knowledge 
or consent of the mortgagee, does not, ipso facto, reduce proportionately 
the amount of prior insurance held by the mortgagee on the same prop- 
erty under a New York Standard Mortgage Clause. 

3. Appeal and Error J e—New trial will not be granted where appellant 
could not benefit thereby. 


A new trial will net be granted where the appellant could not be 
benefited thereby or the result of the judgment changed. 


AppraL by defendant Home Insurance Company, from Warltch, J., 
at February Term, 1932, of Union. Affirmed. 

This is an action to recover of defendant Home Insurance Company, 
on a policy of insurance. In the court below by consent of plaintiffs 
and defendant Home Insurance Company, a jury trial was waived and 
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it was agreed that the court could find the facts, and from the facts so 
found, declare the law and enter judgment in accordance therewith. 
This the court did, and the judgment rendered is as follows: ‘“Where- 
fore, in accordance with said findings of fact and conclusions of law, it 
is considered, ordered, adjudged and decreed by the cour: that the plain- 
tiff, H. L. Taylor, trustee, recover of the defendant, tte Home Insur- 
ance Company, the sum of $1,150, with interest thereor. from 21 July, 
1930, for the use and benefit of G. H. Robinson, and the sum of $1,000, 
with interest thereon from 21 January, 1930, for the use and benefit of 
Tucker-Kirby Company, and the costs of this action to be taxed by the 
clerk.” 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. 


Vann & Milliken for plaintiffs. 
John M. Robinson and Hunter MM. Jones for defendant. 


Crarxson, J. The defendant, Home Insurance Company, prays the 
court to decide: (1) That the plaintiffs should be nonsuited for failure 
to prove due filing of proofs of loss. (2) If the plaintiffs should not be 
nonsuited, that the judgment should be modified by reducing the re- 
covery to $1,200. We think the findings of fact in the court below, 
which were supported by the evidence, are such that the contentions 
above set forth by the defendant Home Insurance Company, cannot be 
sustained. 

Defendant contends that plaintiff proved neither due filing of proof 
of loss nor waiver thereof. We think the theory on which the case was 
tried and the undisputed facts constitute a waiver of the filing of proofs 
of loss. 

In Mercantile Co. v. Insurance Co., 176 N. C., 545, the law is thus 
stated: “The defendant denied hability and refused to pay the loss. 
This is a waiver of the right to demand proof of loss and the denial 
of liability dispenses with the necessity of filing such proof. Gerringer 
v. Insurance Co., 183 N. C., 407; Parker v. Insurance Co., 148 N. C., 
343; Lowe v. Fidelity Co., 170 N. C., 446.” 

Does the subsequent act of an owner or mortgagor in taking out addi- 
tional insurance without the knowledge or consent of the mortgagee to 
protect alone his interest in mortgaged property, zpso facto, reduce 
proportionately the amount of prior insurance held by a mortgagee or 
trustee of the same property under a New York Standard Mortgage 
Clause? We think not. Bennett v. Provident Fire Insurance Co., 198 
N. C., 174, 72 A. L. R., 2735. 
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In Booth v. Hairston, 193 N. C., at p. 281, is the following: “Our 
system of appeals is founded on public policy and appellate courts will 
not encourage litigation by granting a new trial which could not benefit 
the litigant and the result changed upon a new trial, and the non- 
granting was not prejudicial to his rights.” The judgment of the court 
below is 

Affirmed. 


IN RE WILL OF 8S. EMILY BEARD. 
(Filed 27 April, 1982,) 
1. Appeal and Error E c—Exceptions must be brought forward and 
specifically pointed out. 
Exceptions must be brought forward and specifically pointed out, Rule 
19, sec. 3. 
. Appeal and Error F c-—Only exceptive assignments of error will be 
considered. 
Only exceptive assignments of error will be considered on appeal. 


Ww 


3. Appeal and Error G b—Exceptions must be discussed in briefs. 
Exceptions in the record not set out in appellant's brief, or in support 
of which no argument or reason is stated or authority cited, will be taken 
as abandoned. Rule 28. 
4, Appeal and Error K d—Motion to affirm allowed in this case. 


Where the appellant has failed to properly present any exceptive assign- 
ments of error and the judgment is supported by the verdict, the ap- 
pellee’s motion to affirm the judgment will be allowed. 


ApreaL by caveators from Schenck, J., at September Term, 1931, of 
GASTON. 

Issue of devisavit vel non, raised by a caveat to the will of S. Emily 
Beard. Alleged mental incapacity and undue influence are the grounds 
upon which the caveat is based. 

From a verdict and judgment establishing the paper-writing, and 
every part thereof, as the last will and testament of the testatrix, the 
caveators appeal. 


A. C. Jones, Cherry & Hollowell and Bulwinkle & Dolley for pro- 
pounders. 
John G. Carpenter and Ernest R. Warren for caveators. 


Stacy, C. J. The assignments of error are presumably based upon 
exceptions in the record, though they are neither brought forward nor 
specifically pointed out. Merritt v, Dick, 169 N. C., 244, 85 S. E., 2. 
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This falls short of the requirements of Rule 19, sec. 3, of the Rules of 
Practice in the Supreme Court, 200 N. C., 824; Rawls v. Lupton, 193 
N. C., 428, 187 S. E., 175. Only exceptive assignments of error are 
considered on appeal. Dixon v. Osborne, 201 N. C., 489; Sanders v, 
Sanders, 201 N. C., 350, 160 S. E., 289; S. v. Freeze, 170 N. C., 710, 
86 S. E., 1000. The Constitution, Art. IV, sec. 8, empowers the Su- 
preme Court “to review on appeal any decision of the courts below, upon 
any matter of law or legal inference”; and this 1s to be presented in 
accordance with the mandatory rules of the Supreme Court. Calvert v. 
Carstarphen, 183 N. C., 25, 45 8. E., 353. The Court has not only found 
it necessary to adopt rules of practice, but equally necessary to enforce 
them and to enforce them uniformly. Pruitt v. Wood, 199 N. C., 788, 
156 S. E., 126; Byrd v, Southerland, 186 N. C., 384, -19 S. E., 2. 

Furthermore, “exceptions in the record not set out in eppellant’s brief, 
or in support of which no reason or argument is stated or authority 
cited, will be taken as abandoned.” Rule 28; Gray v. Cartwright, 174 
N. C., 49, 93 S. E., 482. The relation between appellants’ brief and the 
record is discernible only after a voyage of discovery. Sturtevant v. 
Cotton Mills, 171 N. C., 119, 87 S. E., 992. For this, we are furnished 
no guides. Cecil v. Lumber Co., 197 N. C., 81, 147 &. E., 735. The 
brief is without citation of authorities. Porter v. Iwmber Co., 164 
N. C., 396, 80 5. E., 443. The appeal seems to be an adventure in 
postulation. 

The judgment is supported by the verdict, hence the motion to affirm 
will be allowed. Wheeler v. Cole, 164 N. C., 878, 80 S. E., 241; Wallace 
v. Salisbury, 147 N. C., 58, 60 S. E., 713. 

Affirmed. 


J. LEAK SPENCER, Jzr., LAURA SPENCER McCLENEGHAN AND HUSBAND, 
Ff. A, McCLENEGHAN, anp OLIVE SHULL SPENCER vy. LAURA 
DWELLE McCLENEGHAN anp COMMERCIAL NATIONAL BANK OF 
CHARLOTTE, N. C., EXEcuToR AND TRUSTEE UNDER THE WILL oF J. 
LEAK SPENCER, DECEASED. 


(Filed 27 April, 1982.) 


1. Trusts E b—Trustee may apply to court for direction in executing 
trust, 

Where a trustee under a will is in doubt as to the proper method of 
managing the trust estate, and the question is of present or imminent 
urgency, he may apply to the courts for aid and direction in the execu- 
tion of the trust. 
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2, Parties B a—Persons not in esse held properly represented and judg- 
ment was binding as to all interests. 

Where under the terms of a will the testator’s wife and children are 
made the beneficiaries of a trust estate with limitation over to the chil- 
dren when the youngest shall attain the age of forty, or, if not living at 
the date specified, to their issue, and in a suit regarding the management 
of the trust estate the trustee and the testator’s wife and children are 
parties and the one living grandchild is made a party defendant and is 
represented by a guardian ad litem, who also represents as a class the 
other grandchildren not in esse: Held, all parties having an interest in 
the estate are properly represented, and the judgment of the court is 
binding as to all interests. C. 8., 1744. 

3. Wills E h—Judgment directing trustee to accept contract tendered by 
principal beneficiary is affirmed under facts of this case. 

Where a will creates a trust for the benefit of the testator’s wife and 
directs that the trustee shall pay her during her life a certain sum per 
month out of the rents and profits, or if the rents and profits are in- 
sufficient therefor that he sell so much of the cstate as is necessary to 
make such monthly payments, and directs that after her death the rents 
and profits be paid to his children cqually until the youngest shall attain 
the age of forty, and then the estate to be equally divided between them, 
or if not living at that time, to their issue, and the rents and profits 
are not sufficient for the monthly payments, and in a suit thereunder 
all persons interested in the estate are made parties, and the contingent 
remaindermen not in esse are properly represented by a guardian ad 
litem: Held, the court has jurisdiction to pass upon the question of the 
acceptance by the trustee of a contract tendered by the widow in which 
she agrees to aceept a monthly payment In a sum less than that stipulated 
in the will upon the payment of a certain sum in eash, and its judgment 
directing the trustee to accept the contract to preserve the corpus of the 
estate for the administration of the trust is affirmed on appeal. 


ApprEaL by defendants from Cowper, Special Judge, at December 
Special Term, 1931, of Mecktensurc. Afhirmed. 

The judgment of the court below is as follows: 

“This cause coming on to be heard at the December, 1931, Special 
Term of Mecklenburg Superior Court, before his Honor, G. V. Cowper, 
judge, and being heard upon the petition and the answer of the guardian 
ad litem of the infant respondent, Laura Dwelle McCleneghan, and the 
unborn children of Laura Spencer MeCleneghan and J. Leak Spencer, 
Junior, and the answer of the Commercial National Bank of Charlotte, 
N. C., executor and trustee under the will of J. Leak Spencer, and 
upon the evidence introduced before the court in the cause, the following 
facts are found by the court: 

(1) That J. Leak Spencer, late of the county of Mecklenburg, State 
of North Carolina, died on 4 July, 1930, leaving a last will and testa- 
ment which has been duly admitted to probate in the Superior Court 
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of Mecklenburg County, which last will and testament names the Com- 
mercial National Bank of Charlotte, N. C., as executor end trustee, and 
the said Commercial National Bank of Charlotte, N. C., has duly quali- 
fied and is now acting executor and trustee under said will. 

(2) That Olive Shull Spencer is the widow of J. Leak Spencer, 
deceased, and J. Leak Spencer, Jr., and Laura Spence: McCleneghan 
are the only children of said J. Leak Spencer, deceased. 

(3) That the respondent Laura Dwelle McCleneghan is the only child 
now living of the petitioner, Laura Spencer McCleneghan, she being a 
minor of the age of five years, and that J. Leak Spencer, Jr., has no 
children at this time. 

(4) That under the will of J. Leak Spencer, deceased, the entire estate 
of said J. Leak Spencer, deceased, was left to the said Commercial 
National Bank of Charlotte, N. C., executor and trustee, in trust, with 
the direction to said executor and trustee to pay over to Olive Shull 
Spencer, wife of J. Leak Spenccr, deceased, during her life time, all of 
the income of said estate as received, with the proviso that in ease said 
income, In any year be less than $500 per month the executor and 
trustee should sell such of the principal of the estate as might be neces- 
sary in order to pay said Olive Shull Spencer, in quarterly payments, 
sufficient amounts to bring her total receipts to $500 per month, with 
further direction to said executor and trustee, upon the death of said 
Olive Shull Spencer, to pay over to the children of said J. Leak Spencer, 
deceased, share and share alike, the income from said estate, as the same 
should be received, until the youngest of said children shall have reached 
the age of forty years, at which time said executor and trustee is directed 
to turn over to them, share and share alike, the corpus of said estate, 
with an additional proviso that should any of said children die leaving 
issue before the time specified under the will for a division of said 
estate, such issue shall represent the deceased child, both in receipt 
of the income and in the diyision of the corpus of the estate, as provided 
for in said will. 

(5) That the said Laura Spencer MeCleneghan may have other child 
or children hereafter born to her, and also the said J. Leak Spencer, Jr., 
may also hereafter have a child or children born to him who might be 
entitled to participate in the income or final division of the corpus of 
said estate. 

(6) That the estate of J. Leak Spencer, deceased, consists principally 
of real estate in the city of Charlotte, and in stocks in industrial enter- 
prises and corporations located in the city of Charlotre and in the 
county of Mecklenburg. 

(7) That the value of said estate is approximately one hundred thirty 
thousand dollars. 
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(8) That the net income from said estate, since the death of said 
J. Leak Spencer, less the costs and expenses of collection, adminis- 
tration, taxes, ete., has been at the rate of $4,556.94 per vear, which 
sum is Insufficient to pay to the said Olive Shull Spencer the sum of 
$500 per month, as provided in said last will and testament, and it 1s 
not probable that the net income from said estate will at any time in 
the near future, if ever, be as much as six thousand dollars per year, or 
an amount sufficient to pay the said Ohve Shull Spencer the sum of 
$500 per month, as provided in said will, and if the said sun of $500 per 
month should be paid to said Olive Shull Spencer, as provided in said 
will, it will be necessary from time to time to invade and sell a portion 
of the capital or corpus of said estate in order to make up for the 
deficiency in said income. 

(9) That due to the nature of the assets belonging to said estate and 
to the financial conditions existing, a sale of any of the capital assets or 
corpus of said estate could not be made at a fair and reasonable value 
and if such sale should be required or made it would have to be at great 
sacrifices and loss to the estate. 

(10) That the said Olive Shull Spenecr, widow, 1s forty-five years 
of age, and under the mortuary tables set forth im section 1790 of the 
Consolidated Statutes of North Carolina, she has a reasonable ex- 
pectancy of 24.5 years; that the said Olhhve Shull Spencer is in apparent 
good health and from her appearance, and from the evidence as to her 
physical condition, it is reasonable to suppose that she will live out said 
expectancy; that if she should live out said expectaney it would be 
necessary, in order for the executor and trustee to pay her the sum 
sufficient to make her income amount to $500 per month, as provided 
by said last will and testament, that the capital assets and corpus of 
suid estate be invaded and sold to a large extent and that the capital 
assets and corpus of said estate would be thereby reduced in an amount 
not less than thirty thousand dollars. 

(11) That the income from said estate, since the death of J. Leak 
Spencer, has been $7,956.95, of which sum $2,564.64 has been paid to 
Olive Shull Spencer and $5,392.30 is still held and retained by the said 
executor and trustee, all of which sum, less expenses and taxes in the 
approximate sum of one thousand two hundred dollars ($1,200), would 
be payable under the terms of said will to Olive Shull Spencer, and that 
the payment of said sum would leave a deficiency at the present time 
in the amount due her under the terms of said will, which would have 
to be realized from the corpus of said estate in the sum of $2,243.05. 

(12) That the said Olive Shull Spencer has proposed and agreed 
that if she be paid the sum of fifteen thousand dollars ($15,000) in cash 


666 IN TRE: SUPREME COLERE. [202 
SPENCER U. MCCLENEGIAN, , 


at this time out of the accrued income and capital assets of said estate, 
and if the petitioner J. Leak Spencer, Jr, shall also be paid at this 
tine the sum of two thousand dollars ($2,000), and if the said Laura 
Spencer MeCleneghan shall have canceled and delivered to her at this 
time a certain decd of trust and note secured thereby in the sum of 
4.500 with all aecrued interest executed by said Laura Spencer Me- 
Cleneghan and her husband, F. A. MeCleneghan, and now held by said 
executor and trustee as a part of said estate, and if certain personal 
jewelry, consisting of a watch, a diamond stick pin, and a set of diamond 
cuff links, now held by said exceutor and trustee, be divided and deliv- 
ered us follows, namely: The said wateh to Olive Shull Spencer, the 
diamond stick pin to Laura Spencer MeCleneghan, and the diamond 
euff huks to J. Leak Spencer, Jr., she will thereupon waive her right to 
have the corpus of said estate further invaded or sold in order to supple- 
ment any income which may be derived from said estate, and that she 
further agrees that she will thereafter, of the net income to be derived 
from said estate, less costs of collection, administration charges and 
taxes, accept three-fifths thereof, and the other two-fifths of said net 
income to be paid to Laura Spencer MeCleneghan and J. Leak Spencer, 
Jr., or their legal representatives, or in case of their death, to the 
ultimate beneficlarics under said will, provided, however, if said three- 
fifths of the net income shall be insufficient to pay to the said Olive 
Shull Spencer $325 per mouth, the said Olive Shull Spercer shall never- 
theless receive, as a minimum income, the said sum of #325 per month, 
the deficieney to be made up out of the other two fifths of said income, 
which said two-fifths thereof shall be reduecd accordingly, but if there- 
after the income from said estate shall be sufficient that three-fifths 
thereof shall amount to more than #325 per month, the said Olive 
Shull Spencer shall nevertheless receive only $3825 per month until such 
time as the amount theretofore deducted from the two-fifths in order 
to make up the deficiency of her minimum income of $325 per month 
has been repaid to said Laura Spencer MeCleneghan and J. Leak 
Speneer, Jr., or their legal representatives, or in case of their death 
to the ultimate beneficiaries, under said will, all of which will more 
fully appear from the contract entered into between Olive Shull Spencer 
and J. Leak Spencer, Jr., and Laura Spencer MeCleneghan, copy of 
which is attached to the petition herein as Exhibit ‘B.’ 

(183) That the jewelry referred to in the foregoing <inding of fact, 
consisting of a watch, a diamond stick pin, and a set of diamond cuff 
links, are of little intrinsic value and a sale thereof by the executor 
would not materially increase the funds of said estate. 

(14) That the said Olive Shull Spencer purchased from the exeeutor 
and trustee certain furniture and personal property at an agreed price 
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of $400, which purchase price has not been paid; that the executor and 
trustee sold an automobile for #700 as the property of the estate of 
J. Leak Spencer, deceased, which said automobile the petitioner, Olive 
Shull Spencer, claims and contends was her own individual property 
and that she is entitled to reeoyer and reeeive from said executor and 
trustee the amount realized from the sale thereof; that the said Olive 
Shull Spencer further agrees that if the debt due by her to the estate on 
account of the purchase price of said furniture be canceled and re- 
mitted, that she will renut and forego any claim or right which she 
mav have to recover of said executor and trustee the 8/00 realized from 
the sale of said automobile. 

(15) That a settlement of the controversy between the said Olive 
Shull Spencer and the Commercial National Bank of Charlotte, N. C., 
exccutor and trustee, upon the question of who is entitled to have the 
proceeds of the sale of said automobile would entail expense and loss 
to said estate, even if the estate should be declared the proper owner of 
said proeeeds, in at least the amount of the indebtedness of said Olive 
Shull Spencer to said estate on account of the purchase price of said 
furniture. 

And upon said facts, the court is of the opinion and finds as a fact 
in this cause, that it is for the best interest of the estate of J. Leak 
Spencer, deceased, and is in the interest of the estate of the minor 
child, Laura Dwelle MeCleneghan, and any other elild or children that 
may hereafter be born to Laura Spencer MceCleneghan, and of any ehild 
or children that may hereafter be born to J. Leak Spencer, Jr., and also 
in the interest of all parties other than the said Olive Shull Spencer, 
who may now or hereafter be interested in said estate, or in the dis- 
tribution of the income of the corpus thereof, that the proposition sub- 
mitted by said Olive Shull Spencer and the terms and provisions of said 
contract, Exhibit ‘B, be accepted, ratified and approved, and carried 
into effect. 

The court further finds as a fact that the parties to this proceeding 
are all properly before the court, the Commercial National Bank of 
Charlotte, N. C., executor and trustee, having filed answer and_ being 
represented in court by counsel, and the minor defendant, Laura Dwelle 
MeCleneghan, having been duly served with process in accordance with 
the provisions of the statute as shown by the return of the sheriff of 
Mecklenburg County on said process, and If. E. Kaiser having been duly 
appointed by the court as guardian ad litem to represent said Laura 
Dwelle MeCleneghan, minor, and also to represent any other child or 
children that may be hereafter born to said Laura Spencer McCleneghan, 
and any child or children that may hereafter be born to J. Leak Spencer, 
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Jr., and who might, under the terms of said will be or become interested 
in the distribution of the income or corpus of said estate, and the said 
H. E. Kiser, guardian ad litem as aforesaid, having duly filed Jus 
answer in the cause representing said interest; it 1s now 

Considered, ordered, adjudged and decreed by the court that the pro- 
posal of said Olive Shull Spencer and the said contract, Exhibit ‘B,’ be 
approved, ratified, and confirmed, and that the Commercial National 
Bank of Charlotte, N. C., executor and trustee, be authorized, em- 
powered, and directed to pay over to the said Olive Shull Spencer, out of 
the corpus and accrued income of said estate in its hands, the said sum 
of fifteen thousand dollars ($15,000), and to pay over to said J. Leak 
Spencer, Jr., out of the corpus and acerued income of said estate, said 
sum of two thousand dollars ($2,000), and to cancel and deliver to 
said Laura Spencer McCleneghan the deed of trust and notes or bonds 
secured thereby in the sum of forty-five hundred dollars ($4,500) with 
all accrued interest, executed by said Laura Spencer M2zCleneghan and 
her husband, F. S. MceCleneghan, and now held by said estate, and also 
to deliver to Olive Shull Spencer the watch belonging to said estate, and 
to Laura Spencer MeCleneghan the diamond stick pin belonging to the 
estate, and to J. Leak Spencer, Jr., the diamond cuff links belonging to 
the estate, and also to cancel the indebtedness against Olive Shull 
Spencer on account of the purchase price of the furniture purchased 
by her from said estate, all of the same to be in leu of any unpaid 
portion of the income of this estate up to 15 December, 1931, and in 
consideration of the abandonment and waiver by her of any claim to any 
part of the $700 received from sale of said automobile and of her right 
at any time hereafter to cause any part of the corpus of said estate to 
be invaded or sold in order to pay her any income or anuuity, and there- 
after to make distribution of the net income of said estate received from 
and after 15 December, 1931, in accordance with the terms of the pro- 
posal of said Olive Shull Spencer and of the said contract as set forth 
in finding of fact No. 12 of this judgment, and to carry out the terms 
and provisions of said will except as modified by this judgment. 

It is further adjudged that the defendant, Commercial National Bank 
of Charlotte, N. C., executor and trustee, pay the costs of this action to 
be taxed by the clerk of this court. This 15 December, 1931. 

G. V. Cowrer, Judge Presiding.” 


To the foregoing judgment the defendant Commercial National Bank 
of Charlotte, N. C., executor and trustee, under the will of J. Leak 
Spencer, deceased, excepts, assigns error and appeals to the Supreme 
Court. 
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I. C. Guthrie, Plummer Stewart and W. C. Davis for J. Leak 
Spencer, Jr., and Laura Spencer McCleneghan. 

V. A. Townsend for Olive Shull Spencer. 

John M. Robinson and Hunter M. Jones for appellants. 


Crarxson, J. The questions involved: Did the court have jurisdiction 
of the action and of the parties and subject-matter of the action? Did 
the court have jurisdiction and power to ratify and confirm the contract 
entered into by the petitioners, and to render the judgment appealed 
from? Does said judgment bind unborn contingent remaindermen and 
all persons haying a vested or contingent interest, or having a possi- 
bility of interest under the will or in the estate of J. Leak Spencer, 
deceased? All the questions above set forth involved in this appeal must 
be answered in the affirmative. 

In Lawrence on Equity Jurisprudence (1929), Vol. 1, part see. 495, 
p. 569-70-71, the law is stated as follows: “A trustee finding himself 
embarrassed by uncertainty as to his duties or rights may under proper 
conditions apply to a court of equity for instructions and advice. Noth- 
ing 1s more common, and nothing is better settled, than the right, and 
in a proper case, the duty of a trustee to invoke the direction and aid 
of a court of equity in the execution of the trust. The power is exercised 
with great caution, as it may involve passing upon substantial rights 
of persons not within the jurisdiction. The question upon which advice 
is sought must be one of present, or at least imminent urgency. The 
relief is usually upon principles of guia timet, or interpleader, and 
involves a showing of conflicting claims or the probability thereof 
without any other satisfactory means of determining them in such 
manner as to protect the trustee. ‘Moot’ questions are not proper for 
submission. Trustees should not therefore be advised as to the manage- 
ment of funds which have not come into their hands, nor as to the 
proper method of exercising a discretion invested solely in them, nor in 
cases where the advice may be of no use, as where the instrument whose 
construction is sought is being contested for alleged invalidity, nor where 
the trust has terminated, nor to settle conflicting rights of beneficiaries 
on the termination of the trust. The trustee must be honestly in doubt 
as to his course of action.” 

The author, supra, cites as an authority Bank v. Alexander, 188 N. C., 
667. In that case it is held, at p. 667 (headnote): “Our courts, in the 
exercise of their equitable power, have supervisory jurisdiction in the 
administration of trust estates, and the trustee, in cases of doubt arising 
in the course of his administration of the trusts imposed by the instru- 
ment, may resort to them for instruction. Where a will provides for 
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an income to the widow, and, among other things, for contingent in- 
terests to ulterior takers, minors, some of whom are not in esse appoint- 
ing a trustee with power to carry out the provisions of the will, and all 
those who are to take upon contingency are not only represented by 
the trustee, but by class representation, and a guardian has been ap- 
pointed and is acting for all minor interests, both in esse and otherwise: 
Held, the courts have jurisdiction to pass upon the question as to whether 
a contract made between the widow and another principal beneficiary, 
making her an increased allowance in consideration that she will not 
dissent from the will, will be in the best interest of all parties; and its 
action confirming the contract and preserving the corpus of the estate 
for the administration of the trust imposed will not ve disturbed on 
appeal.” Ernul v. Ernul, 191 N. C., 347; Bank v. Edwards, 193 N. C., 
118; Waddell v. Cigar Stores, 195 N. C., 484; Trust Co. v. Stevenson, 
196 N. C., 29; Afountain Park Institute v. Lovell, 198 N. C., 642; 
Finley v. Finley, 201 N. C., 1. 

In Williams v. Williams, 68 N. E., 449, 204 Il1., 44, that Court said, 
at pp. 50-51: “The first question relates to the power of a court of 
chancery to authorize the settlement of a suit brought by a minor to 
set aside a will upon terms which, in the opinion of the court, are 
advantageous to the minor. . . . It is well settlec. that courts of 
chancery exercise a superintendence over infants and their property as 
a branch of their general jurisdiction. The protection of the rights of 
infants is one of the duties of courts of equity and those courts from the 
earliest period have been vested with a broad and comprehensive juris- 
diction over the persons and property of infants. . . . (At p. 52.) 
It would seem to be reasonable that, upon a bill filed by an infant to 
contest a will, a court of chancery should have the power to compromise 
and settle the issues, and by its decree sustain the will, and establish 
peace between the parties. It cannot be that such a litigation must 
continue, probably to the disruption of the family, and perhaps to the 
bankruptcy of the estate, because some of the parties are not suz juris.” 
Johns et al. v. Montgomery, 106 N. E., 497, 265 Ill, 21. Bennett’s 
Guardian v. Cary’s Executor, 276 S, W., 818 (1925), 210 Ky., 725. 

In Springs v. Scott, 182 N. C., at p. 564, it is held: “With regard to 
the act of 1903 (see N. C. Code, Anno., Michie, sec. 1744, and cases 
cited), the court has the power to order the sale of real estate limited 
to a tenant for life with remainder to children or issue, upon failure 
thereof, over to persons, all or some of whom are not in esse, when one 
of the class being first 1n remainder after the expiration of the life 
estate in esse and a party to the proceeding to represent the class, and 
that upon decree passed, and sale and title made pursuant thereto, the 
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purchaser acquires a perfect title as against all persons zn esse or in 
posse.” Trust Co. v. Nicholson, 162 N. C., 257. 

In Waddell v. Cigar Stores, supra, at p. 488, we find: “In Ex Parte 
Dodd, 62 N. C., 98, this Court held that if land be devised to a person 
for life with remainder in fee to his children a sale of the land cannot 
be ordered before the birth of a child, because there is no one in esse 
to represent its interest; but 1f there be a hving child in whom the fee 
can yest a sale may be ordered, though all the children of their class 
may not yet have been born. See Miller ex parte, 90 N. C., 625; Irvin 
v. Clark, 98 N. C., 4387; Springs v. Scott, 182 N. C., 548; Lumber Co. v. 
Herrington, 188 N. C., 85; Bank v. Alexander, 188 N. C., 667. But 
the rule formerly prevailing has been modified by legislation. C. S., 
1744. Pendleton v. Williams, 175 N. C., 248; Poole v. Thompson, 183 
N. C., 588.” C.8., 1744. Remainders to uncertain persons; procedure 
for sale; proceeds secured. C. S., 1745. Sales of contingent remainders 
validated. 

Without analyzing the facts in this controversy and the judgment of 
the court below, we think it was the proper one under the facts and cir- 
cumstances of this case. We think those in esse or in posse, are properly 
represented in this proceeding; all parties who could possibly have any 
interest in the estate are parties to this action and the infant and all 
unborn children who might have any interest, are properly represented. 
From a careful examination of the facts, as found by the court below 
and the judgment rendered, we think a court of equity has jurisdiction 
in the matter. We think the judgment fair to all and not prejudicial to 
the parties who have either vested or contingent interests. 

The policy of the law is to encourage settlement of family disputes 
like the present, so as to promote peace, good will and harmony among 
those connected by consanguinity or affinity. Equity favors amicable 
adjustments. In the present action, the contract that was made was 
a compromise over the provisions of the will, based on the present defla- 
tion in prices and an adjustment of other differences. The court below 
found the facts at length with care, and rendered judgment that it 
was to the best interest of all that “the terms and provisions of said 
contract . . . be accepted, ratified and approved and carried into 
effect.” It was further found as a fact “that the parties to this proceed- 
ing are all properly before the court,” ete. 

Speaking to the subject, in Carstarphen v. Carstarphen, 193 N. C., 
548, is the following: “A sound public policy looks to the speedy ending 
of litigation. Courts never encourage litigation, but look with favor on 
adjustment of differences, and this is especially true in family disputes.” 
For the reasons given, the judgment of the court below is 

Affirmed. 
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CHOWAN COUNTY, JULIEN WOOD, CHaAtrrMan, W. T. SATTERFIELD, 
A. D. WARD, J. A. WEBB, anp W. H. WINBORNE, County ComMM1s- 
SIONERS, G. W. GOODWIN, SHERIFF, AND GEORGE C. HOSKINS, County 
‘TREASURER, V. THE COMMISSIONER OF BANKS LiqQuipaTing THE 
CITIZENS BANK. 

(Filed 27 April, 1982.) 


1. Taxation C c--Commissioner of Revenue is without power to cancel 
assessment of corporate excess of bank upon its later insolvency. 


The statutory method by which the valuation of the corporate excess of 
a corporation is fixed for taxation, with the procedure fcr appeal by the 
corporation to the courts of the State, must be strictly followed, and 
where the State Board of Assessment has passed upon the statement of a 
bank and fixed the value of its corporate excess and later has reduced the 
assessment thereof, to which the bank makes no exception, the Commis- 
sioner of Revenue is without authority upon the subsequent failure and 
receivership of the bank to cancel the assessment fixed by the board, and 
the tax thereon may be recovered by the county. Publie Laws of 1929, 
chap. 344, secs. 600, 608. 


2. Same—Valuation of corporate excess is fixed as of first April and 
subsequent insolvency of corporation cannot affect regular assess- 
ment, 

Under the provisions of chapter 344, Public Laws of 1929, secs. 600, 
608, the valuation of the corporate excess of a corporation for the purpose 
of taxation by the counties is fixed as of 1 April, and taxes must be paid 
by the corporation upon the valuation then so fixed unless modified by 
the State Board of Assessment in accordance with the prescribed statu- 
tory procedure, and where the assessment of a banking corporation is 
regularly made by the State board from which no appeal is taken, the 
subsequent insolvency of the bank cannot affect the assessment made in 
accordance with the statutory procedure. 

3. Banks and Banking H e-—-Liquidating agent of bank must be sued in 
his individual name and not in the name of his office. 

In an action against the Commissioner of Banks he must be sued in 
his individual name as such and not in the name of his office, but a defect 
in this respect may be cured by amendment. 


AppeaL by defendant from Frizzelle, J., at September Term, 1931, of 
Cuowayn. Affirmed. 

On 26 April, 1930, the Citizens Bank, located at Edenton, Chowan 
County, N. C., filed with the State Board of Assessment in compliance 
with section 600 of the Machinery Act of 1929 (chapter 344, Public 
Laws of 1929) its annual report for assessment and taxation as of 1 
April, 1930, accompanied by a statement of its condition as of 1 April, 
1930, and showing the value of said stock over and above the value of 
property listed locally to be $24,816.75. Thereupon the value of said 
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corporate excess of the stock was tentatively fixed by said board or by 
the Commissioner of Revenue at the amount shown by the report and 
the bank was notified accordingly. 

The bank protested that this valuation was too high and the protest 
was acted upon at a meeting of the board on 10 June, 1930, and “after 
careful consideration” the board reduced the value and fixed it at 
$19,575 and so notified the bank on 12 June, 1930. No further protest 
was made nor any appeal taken by the bank from this decision and the 
State Board of Assessment in due course on 1 August, 1930, certified 
this final valuation to the register of deeds of Chowan County who 
placed it on the assessment roll of taxable property in the county for 
that year. 

During July, 1930, final values of all taxable property listed in 
Chowan County as of 1 April, 1950, were fixed and determined by the 
county commissioners acting as the board of equalization and review and 
thereafter the commissioners leyied county taxes for that year at the 
rate of $1.28 on the $100 of valuation, being $251.87 on the $19,375 
valuation of the corporate excess of the stock of the Citizens Bank, as 
will appear by mathematical calculation. 

The bank closed on 27 December, 1930, and was taken over for liqui- 
dation by the Corporation Commission and its successor, the defendant, 
Commissioner of Banks. County taxes had not been paid. On 11 
February, 1931, the State Liquidating Agent, acting under the Corpora- 
tion Commission or its successor, the defendant wrote to the Commis- 
sioner of Revenue asking that the valuation of the corporate excess of 
the capital stock of the bank as of 1 April, 1930, be canceled and on 
17 February the Commissioner of Revenue, acting by his assistant and 
without action by the State Board in meeting, wrote to the county ac- 
countant requesting that the said valuation as previously determined and 
certified by the board be stricken out. All of this was done without 
notice to Chowan County or its officials. 

The county officials refused to comply with the request. The liqui- 
dating agent, acting under the Commissioner of Banks, paid the taxes 
levied on the property hsted locally without prejudice to the question 
of liability for the tax on the corporate excess. The county filed a claim 
for the tax on the corporate excess in accordance with the law relating 
to the liquidation of banks, which was rejected and this action was 
begun on said claim. N. C. Code (Anno.) of 1981 (C.S., 218(e), (10) 
and (11). 

The court below rendered judgment for the county. The defendant 
excepted and assigned error to the judgment as signed and appealed 
to the Supreme Court. 
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W. D. Pruden for plaintiffs. 
Attorney-General Brummitt and Assistant Attorneys-General Seawell 
and Siler and W.S. Privott for defendant. 


Crarxson, J. The question involved: Under the circumstances of 
this case did the Commissioner of Revenue, after the assessment was 
regularly made and no appeal taken in accordance with the statute, have 
authority to strike out an assessment of the value of the “corporate 
excess” of the capital stock of the Citizens Bank, mace by the State 
Board of Assessment and certified to Chowan County, and thereby pre- 
vent the collection of taxes levied thereon by the county? We think not. 

Sections 600 and 603 of the Machinery Act of 1929 (Public Laws 
1929, chap. 344), provide the method by which the State Board of 
Assessment shall assess the value of stock in banks and other corpora- 
tions. Provision is made and time limit set in which the taxpayer may, 
if not satisfied, appeal to the Superior Court aud then *o the Supreme 
Court. 

In the present case there was no appeal taken by the bank in accord- 
ance with the statute. On 1 August the excess $19,375 was certified to 
Chowan County, N. C. 

Section 608(6) of the act, supra, is as follows: “Tre State Board 
of .\ssessment shall, on or before the first day of August of each year, 
certify to the register of deeds of the county in which such corporation, 
limited partnership or association has its principal office or place of 
business, the total value of the capital stock of such corporation, limited 
partnership or association as determined in this section; and such cor- 
poration, limited partnership or association shall pay the county, town- 
ship, city or town tax upon the valuation so certified.” (Italics ours.) 

In Mfg. Co. v. Commissioners of Pender, 196 N. C., at p. 748, citing 
nunicrous authorities, we find: “A taxpayer who does not exhaust the 
remedy provided before an administrative board to secure the correct 
assessment of a tax cannot be heard by a judicial tribunal to assert its 
invalidity. Our State decisions to the extent they have dealt with the 
subject are in full approval of the principle, holding that a taxpayer 
must not only resort to the remedies that the Legislature has established, 
but that he must do so at the time and in the manner that the statutes 
and proper regulations provide.” .\n appeal in the above case was taken 
to the Supreme Court of the United States, and in Garysburg Manufac- 
turing Company v. Board of Commissioners of Pender County, 280 
U.S., 52, is the following: “28 October, 1929. Per Curiam: The appeal 
is dismissed for the reason that the judgment of the State court sought 
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hereto be reviewed was based on a non-Federal ground adequate to sup- 
port it,” citing authorities. Blackmore v. Duplin County, 201 N. C., 
2452. Power Co, & Burke Comnty, 201, \. Cy SiSe Hooker a: Pit 
County, ante, 4. 

The State Board of Assessment, “after careful consideration,” fixed 
the value for taxation at $19,375. 

Ju Pf. PR. ov. Lenore County, 200 N. C., at p. £96, the following is 
stated: “We have held that while a board of county commissioners cau- 
not with retroactive effect change a tax which it has purposely nnposed 
in the way the law prescribes, 1t may correct an erroncous entry upon 
the minutes so that the record shall, in the language of the law, ‘speak 
the truth’ concerning the tax. AR. R. +. Reid, 187 N. C., 320; B. R. v. 
Forbes; 168 Ni Ci, dole he de a Cherokee County, 195 NX Cu foe.” 
Oliver v. Highway Commission, 194 N. C., 380; R. RB. vu. Cherohee 
County, 194 N. C., 781. 

There was no erroneous entry in the present case. It 1s mandatory 
on the bank to pay the taxes on the shares of stock. Section 600(6) of 
the act, supra, is as follows: “The taxes assessed upon the shares of 
stock of any such banking associations, institutions or trust companies 
shall be paid by the cashier, secretary, treasurer, or other officer or 
officers thereof, and in the same manner and at the same time as other 
taxes are required to be paid in such counties, and in default thereof 
such cashier, secretary, treasurer, or other accounting officer as well as 
such banking association, institution or trust company shall be liable for 
such taxes aud in addition thereto for a sum equal to ten per cent 
thereof,” ete. 

Plaintiffs contend that the attempt by the defendant and the Com- 
missioucr of Reyenue to strike out the valuation of the stock was 
not only unauthorized but expressly prohibited by statute. The conten- 
tion is correct. 

The plaintiffs contend: “Under the law all property must be listed, 
and its value assessed for taxation as of 1 April, of each year, and the 
taxpayer is charged with and required to pay taxes on its value as of 
that date, without regard to subsequent events. If a farmer lists a mule 
or a barn and has its value assessed as of 1 April he is not relieved of 
paying taxes thereon because the mule thereafter dies or the barn burns 
in December, and if a bank lists its shares of stock and has their value 
fixed by the proper authorities as of 1 April, there is no reason why it 
should be relieved of taxes when subsequent adverse conditions cause it 
to close its doors in December and render the stock worthless.” We 
think this contention correct. 
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Chowan County Tax Accountant, received the following letter: 


“17 February, 1931. 
Mr. R. D. Dixon, Tax Accountant, 
Edenton, N. C. 


Dear sir: Referring to certificate of assessed value of shares of stock 
of banks as of 1 April, 1930. Wull you kindly strike from said certifi- 
cate the excess value of the Citizens Bank, Edenton, $19,375. 

Yours very truly, A. J. Maxwell, Commissioner, 
OST/MB. by Assistant Commissioner.” 


The defendant contends that the Commissioner of Revenue was 
authorized to strike from the tax books the excess yalue, and cites 
Machinery Act 1929, supra, Art. 2, part sec. 200: “The Commissioner 
of Revenue shall be the chairman of the said board and shall, in addition 
to presiding at the meetings of the board, exercise the functions, duties 
and powers of the board when not in session.” 

Part of section 202: “The State Board of Assessment. shall exercise 
general and specific supervision of the systems of valuation and taxation 
throughout the State, including counties and municipalities, and in 
addition they shall be and constitute a State Board of Equalization and 
Review of valuation and taxation in this State.” 

The contentions cannot be sustained. 

In Caldwell County v. Doughton, 195 N. C., 62, it is held that action 
by the State Board of Assessment on the complaint of a taxpayer made 
in May, 1927, changing values as of May, 1926, on which taxes had 
been levied for 1926 was unauthorized by statute. The Court saying: 
“We understand it not to have been the intention of the General As- 
sembly to confer upon the State Board of Assessment original jurisdic- 
tion to hear and determine at all times indiscriminate complaints by 
individual taxpayers of the over valuation of their property.” 

We can find no power giving the Revenue Commissioner authority 
to wipe from the tax books this assessment, made regularly in accord- 
ance with law from which no appeal was taken. Markham v, Carver, 
188 N. C., 615. 

In Commissioner of Banks v. Mills, ante, at p. 512, is the following: 
“We have recently held that the Commissioner of Banks must sue in his 
individual name and that the failure to do so may be cured by amend- 
ment.” In the present case he was not sued in his individual name and 
this must be cured by amendment. For the reasons given, the judgment 
of the court below is 

Affirmed. 


N.C.) SPRING TERM, 1932. 67 


~~] 


JERNIGAN v. INSURANCE CoO, 


MOLLIE JERNIGAN v. NATIONAL UNION FIRE INSURANCE COMPANY, 
YORKSHIRE INSURANCE COMPANY anp METROPOLITAN LIFE IN- 
SURANCE COMPANY. 

(Filed 27 April, 19382.) 


Insurance H a—Local agent of insurer may not cancel policy at its 
request without consent of insured. 


The local agent of a fire insurance company has no authority to cancel 
a binding policy of fire insurance at the request of the insurer without the 
consent of the insured, and where he attempts to do so without the 
knowledge or cousent of the insured, and issues another policy of the 
same kiud in another company in its place, the cancellation is without 
effect and the original policy remains in force, and the insured may re- 
cover thereon for loss by fire sustained before knowledge of the agent's 
acts, there being no evidence of ratification by the insured. 


Civit action, before Moore, Special Judge, at Special Term, 1931, of 
HARNETT. 

The facts as agreed upon by the parties are substantially as follows: 
On 3 October, 1928, the National Union Fire Insurance Company, 
through its agent, James Best, issued its fire insurance policy in stand- 
ard form, insuring the dwelling of plaintiff in the sum of $2,000, and 
the furniture in said dwelling in the sum of $1,000. A New York 
Standard mortgage clause, payable to the Metropolitan Life Insurance 
Company, was attached to said policy, which was then forwarded to 
said company. On 2 December, 1930, the National Union Fire Insur- 
ance Company notified the local agent, James Best, that it desired to 
cancel said policy, and thereupon on the same day the said Best, who 
was also agent for the Yorkshire Insurance Company, issued a policy of 
insurance in the Yorkshire Company for the identical amount specified 
in the National Union policy. The Yorkshire policy was in standard 
form with a New York loss clause payable to the Metropolitan Life 
Insurance Company, and the agent, James Best, “promptly sent what 
is known as the daily report of the issuance of said policy to the York- 
shire Insurance Company, and it received said daily report prior to the 
fire, to wit, on £ December, 1930, and made no objection to the issuance 
of the policy.” The local agent thereupon, on the same day, to wit, 2 
December, 1930, notified the National Union Company that its policy 
had been canceled. When the agent sent the Yorkshire policy to the hfe 
insurance company which held the mortgage upon the property of plain- 
tiff, he requested said mortgagee to return the National Union policy and 
accept the Yorkshire policy in heu thereof. On 8 December, 1930, the 
property of plaintiff was destroyed by fire, and at the time of the fire 
the mortgagee, Metropolitan Life Insurance Company, held in its pos- 
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session both policies of fire insurance, but it retained the Yorkshire 
policy and returned the National Union policy to the agent Best “with- 
out knowledge of the occurrence of the fire.” 

None of the transactions resulting in the substitution of insurance 
policies were known to the insured until after the destruction of the 
property by fire. No premium was returned to the plaintiff by the 
National Union, nor was she called upon by the Yorkshire to pay any 
premium for its policy. 

After the fire, the local agent notified the Yorkshire Company of the 
loss, but did not notify the National Union of said loss. However, the 
National Union sent to the agent the sum of $38.14, which said com- 
pany had collected as premium on its policy. After the fire the plaintiff 
said that she “was looking to the National Union Fire [asuranece Com- 
pany to whom she had paid her premium, to pay the loss and damage 
which she had sustained.” Thereafter she was advised by counsel to 
institute an action against both companies “to the end that the court 
might declare the lability of the respective fire insurance companies to 
the plaintiff and her mortgagee . . . 3; that the plaintiff disclaims 
any preference between the Yorkshire Insurance Company and the 
National Union Fire Insurance Company, but contends that the one or 
the other or both are liable to her, ete. 

Upon the agreed facts the court was of the opinion that “James Best, 
local agent of the National Union Fire Insurance Company, and local 
agent of the Yorkshire Fire Insurance Company, had the right to cancel 
the policy issued by the National Union Fire Insurance Company and to 
substitute a like policy of the Yorkshire Insurance Company therefor 
without formally notifying the insured, provided said substitution could 
be made without injury to the insured; and the court being of the 
opinion that the policy of the Yorkshire Fire Insurance Company was 
legally issued and substituted for the policy of the National Union Fire 
Insurance Company, and that the policy of the Yorkshire Fire Insur- 
ance Company was in force on the date the plaintiff’s property was 
destroyed by fire.” Thereupon the court adjudged that the plaintiff was 
entitled to recover upon the Yorkshire policy. 

From the judgment so entered the defendant, Yorkshire Insurance 
Company, appealed. 


Clifford & Williams for plaintiff. 
Smith & McLeod for National Union Fire Insurance Company. 
Brooks, Parker, Smith & Wharton for Yorkshire Insurance Company. 


Brocgpen, J. The questions of law presented by the record are as 
follows: 
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1. Was the National Union Fire Insurance policy duly canceled? 

2, Did the plaintiff ratify the substitution or issuance of the York- 
shire policy in leu of the National Union policy? 

The first question must be answered in the negative. 

The methods prescribed by law for the cancellation of fire insurance 
policies are discussed and apphed in Dawson v, Insurance Co., 192 N. C., 
312, 135 8. E., 34. The plaintiff, for whose benefit the insurance was 
procured, knew nothing of the cancellation of the National Union policy, 
therefore, neither approved, waived nor ratified the cancellation. In 
the Dawson case the Court said: “No contract, valid in its inception, 
and unobjectionable in its terms, can be canceled, without the consent of 
all parties, who have acquired rights thereunder.” 

The power of a local insurance agent, without the knowledge or con- 
sent of the insured, to substitute one policy for another is discussed in 
the following cases: Waterloo Lumber Co. v. Des Moines fns. Co., 
138 N. W., 504, (51 L. R. A. (N. S.), 589); Niagara Fire Ins. Co. v. 
Raden, 5 Southern, 876; Grace v. Ins. Co., 109 U.8., 278; City of New 
York Ins. Co. v. Jordan, 284 Fed., 420; Clark v. Ins. Co. North 
-lmerica, 35 Atlantic, 1008; Insurance Company of North America v. 
Burton, 294 Pacific, 796; Gulf Ins. Co, v. Landamore, 22 Southwestern 
(2d), 978; Johnson v. Ins, Co., 68 Northeastern, 610; V. Pellagi & Co. 
v. Orient Ins. Co., 148 Atlantic, 869. 

The Clark case, supra, is directly in point and states the principle in- 
volved as follows: “There was no contract between the plaintiff and 
the defendant company at the time the loss occurred. There was a 
subsisting contract between the plaintiff and the Commercial Union. 
The unauthorized attempt on the part of the agent of the defendant 
company to make such a contract by entering in his “daily report” the 
memorandum of such contract was not enough. The contract of insur- 
ance is to be tested by principles applicable to the making of contracts 
in gericral, The terms of the contract must have been agreed upon. This 
necessarily imphes the action of two minds, of two contracting parties. 
If it is incomplete in any material particular, or the assent of either 
party 1s Wanting, it is of no binding force.” 

The Burton case, supra, is also directly in point. The syllabus by the 
Court declares: “Where one apphes to an agent authorized to issue 
policies and collects premiums for insurance in a stated sum, and the 
agent issued a pohey therefor, delivered it and collected the premium, 
the contract was complete, and the agent on notice from insurer to 
caneel the policy could not, without 1sured’s knowledge, place the risk 
with another insurer.” The opinion of the Oklahoma Court in said case 
also said: “There is a well established rule that, where an owner con- 
stitutes the agent of a fire insurance company his ageut to keep the 
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property insured with power to select the insurer or insurers, such 
agency carries with it the power to cancel a policy without notice to 
the insured and substitute therefor a policy in another company, as he 
may be the agent for the insured for such purpose, and as such may, 
for the insured, waive notice.’ And the opinion conzinues: “There 
being no evidence of express authority for the agent to cancel the first 
pohey, and there being no sufficient evidence of direction by plaintiff 
to the agent to insure the property and keep it insured, and no evidence 
of a course of dealing or custom between the parties suff.cient to justify 
a conclusion that the agent was authorized to act for the plaintiff to the 
extent of waiving notice of the cancellation of the first policy, we con- 
clude that, no notice having been given to plaintiff as required by law 
and the terms of the policy, the first policy was not canceled before the 
fire occurred, and it was then too late.” 

The foregoing cases and many others of like tenor fully recognize 
the right of the insured, to ratify the action of the local agent in issuing 
the substituted policy, for the reason that both policies were obviously 
issued for his benefit. Nevertheless, in the case at bar, the insured stated 
that she “was looking to the National Union Fire Insurance Company 
to whom she had paid her premium to pay the loss and damage which 
she had sustained.” 

The result is that the National Union policy, not having been prop- 
erly canceled, was in full force at the time of the fire, and the local 
agent, without the knowledge or consent of the plaintiff, had no author- 
ity to issue the Yorkshire policy. Moreover, as the lasured has not 
‘atified the issuance of the Yorkshire policy, she is entitled to recover 
upon the first policy issued. Consequently, the judgment is 

Reversed, 


STATE vy. HEZZIE AVANT. 
(Filed 4 May, 1982.) 


1. Indictment A d—RHKequircment that names of witnesses be marked on 
indictment is directory and endorsement as true bill is not necessary. 
The requirement of C. 8., 2886 that the foreman should mark the names 

of witnesses examined by the grand jury on the bill of indictment is 
merely directory, and there is no statute requiring that the foreman 
endorse thereon whether or not it is found a true bill, the validity of 
the bill being determined by the court records and not by endorsement 

on the bill, and where a bill of indictment in a capital case has been 
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duly returned into open court by the grand jury or a majority of them 
as a true bill, C. S., 4611, and the court in its diseretion, upon a later 
investigation, allows the foreman in open court, in the presence of a 
majority of the grand jury, to mark the names of the witnesses examined 
on the bill and to endorse it a true bill as directed by the grand jury, 
the defendant's motion to quash or in arrest of judgment is properly 
refused. 

2. Jury A b-—~Persons summoned by sheriff in his discretion for special 
venire are subject to same challenges for cause as tales jurors. 


Where a special venire has been ordered by the court for the trial of a 
capital felony, C. 8., 2388, such venire, being selected by the sheriff in 
his discretion and not from the jury box, are subject to the same chal- 
lenges for cause as tales jurors, C. 8., 46385, and among such challenges 
for cause is that the proposed juror is not a freeholder. 

3. Jury A d—Fact that wife owns real estate does not constitute pro- 
posed juror a freeholder when no children have been born to the 
marriage. 


The ownership of property by the wife of a proposed juror selected 
by the sheriff in a special venire does not constitute him a freeholder 
within the intent of the statute when there have been no children born 
of the marriage, and where the defendant challenges such juror for 
cause on the ground that he was not a freeholder it is error for the 
trial court to refuse to allow the challenge, and where the defendant 
properly presents his exception thereto by exhausting his peremptory 
challenges and excepting to the court's refusal to allow the challenge 
for cause, a new trial will be awarded. 


ApreAL by defendant from Finley, J., at November Term, 1931, of 
ScorLtanp. New trial. 

The defendant in this action was tried on an indictment for murder. 
Ife was convicted of murder in the first degree. 

From judgment that he be punished with death by means of electro- 
cution, as prescribed by statute, the defendant appealed to the Supreme 
Court. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Jennings G. King for defendant. 


Connor, J. The defendant’s contention, presented by his first assign- 
ment of error on his appeal to this Court, that the indictinent in this 
action 1s not valid, cannot be sustained. This assignment of error 1s 
based on defendant’s exception to the refusal of the trial judge to allow 
his motion to quash the indictment. The grounds for this motion were 
(1) that when returned into court by the grand jury, as provided by 
statute (C. S., 4611), the bill of indictment was not endorsed by the 
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foreman of the grand jury or otherwise as “a true bill”; and (2) that 
the names of the witnesses for the State who were sworn and examined 
before the grand jury were not marked thereon by its foreman, as 
provided by statute (C. S., 2336). 

The judge found from his investigation, as appears in the record, 
that certain persons whose names are endorsed on the bill of indictment 
as witnesses for the State, were sworn and examined before the grand 
jury, and that the grand jury, after hearing and considering the testi- 
mony of these persons as evidence for the State, came into court, ma 
body, accompanied by its foreman, and returned the till as “a true 
bill.” This investigation was made by the judge in open court and in 
the presenee of the grand jury. The judge thereupon permitted the 
foreman of the grand jury, in open court, and in the presence of the 
erand jury, to mark the names of the persons who had been sworn and 
examined before the grand jury as directed by the statute, and also 
permitted the foreman of the grand jury to endorse the bill of indict- 
ent, by signing his name thereon, showing by said endorsement that 
the grand jury had found the bill “a true bill.” The indictment, with 
the endorsements thereon, when entered on the records of the court, was 
regulary in all respects, and was in full comphance with statutory re- 
quirements, and with the practice in the courts of this State. De- 
fendant’s motion to quash the indictment was denied, and defendant 
excepted. 

The foreman of the grand jury is authorized by statute in this State 
to administer oaths and affirmations to persons whose names are en- 
dorsed on a bill of indictment as witnesses for the State. He is required 
to mark on the bill the names of such persons as are sworn by him, 
and examined before the grand jury. C. S8., 2836. In S. v. Hollings- 
worth, 100 N. C., 585, 6 S. E., 417, it is said: “The e:dorsements on 
the bill form no part of the indictment, and it has been held that the 
act of 1879 (now C.8., 2336), requiring the foreman of the grand jury, 
when the oath is administered by him, to mark on the bill the names 
of the witnesses sworn and examined before the grand jury, is merely 
directory, and a noncompliance therewith is no ground for quashing 
the indictment. S. uv. Lines, 84 N. C., 810. It constitutes ground neither 
for a motion to quash, nor in arrest of judgment.” 

There is no statute in this State requiring that a bill of indictment, 
which has been duly considered and returned into court by a grand jury 
shall be endorsed by the foreman or otherwise, as “a true bill,” or as 
“not a true bill.” It is provided by statute (C. S., 4611), that grand 
juries shall return all bills of indictment in open court through their 
acting foreman, except in capital felonies, when it shall be necessary for 
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the entire grand jury, or a majority of them, to return their bills of 
indictment im open court in a body. No endorsement by the forcinan or 
otherwise is essential to the validity of an tdictment, which has been 
duly returned into court by the grand jury, and entered upon its records. 
The validity of the indictmeut is determined by the records of the court, 
and not by the endorsements, or the absence of endorsements on the bill. 
S. vc. Shemuell, 180 N. C., 718, 104 8S. E., $85, 8. 2. Long, 143 N. C., 
670, 57 S. E., 349, 8. v. Sultan, 142 N. C., 569, 54.5, E., $41. It should 
be noted that S. v. McBroom, 127 N. C., 528, 387 S. E., 193, in which 
it was held by a divided Court that the endorsement “a true bill” is 
essential to the validity of an indictment, was expressly overruled in 
S. a. Sultan, supra. 

When a bill of indictment has been duly returned ito open court, 
by the foreman of the grand jury, or in capital felonies, by the entire 
grand jury, or a majority of them, and by an inadvertence, the foreman 
of the grand jury has failed to mark the names of persons endorsed 
thereon as witnesses for the State, who have been sworn and examined 
before the grand jury, as directed by the statute, or has failed to en- 
dorse thereon the action of the grand jury with respect to whether the 
bill was found by the grand jury “a true bill,” or “not a true bill,” 
the judge may in the exereise of his discretion, permit the foreman to 
mark the names of the witnesses who have been sworn and examined 
before the grand jury, or to endorse the bill as directed by the grand 
jury, provided that where the bill charges a capital felony, the names 
should be marked, and the endorsement made in open court, and in the 
presence of the entire grand jury or a majority of them. In such case, 
the indictment is valid, and it is not error for the judge to refuse to 
allow a motion to quash the indictment, or in arrest of judgment, after 
a verdict, on these grounds. 

The defendant’s assigument of error based on his exception to the 
refusal of the judge to allow his peremptory challenge of the juror, 
N. .A. Currie, must be sustained. By such refusal the defendant was 
deprived of a substantial legal right, and for this reason the defendaut 
is entitled to a new trial. 

When this action was called for trial, the defendant, who was charged 
in the indictment with a capital offense, in apt time, requested the 
judge to issue to the sheriff a special writ of ven7re facias, commanding 
him to summons seventy-five persons qualified to act as jurors in Scot- 
land County, to appear and serve as jurors during the term of court 
at which the action was set for trial. This request was granted by the 
judge in the exercise of the discretion vested in him by statute. C.S., 
2338. The persons summoned by the sheriff were not drawn from the 
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jury box, as authorized by statute, C. S., 2339, but were selected by the 
sheriff in the exercise of his discretion. For this reason, the persons 
who were summoned on the special venire, and who were tendered to 
the defendant as jurors for the trial of the action, were subject to the 
same challenges for cause as tales jurors, C. S., 4635. Among other 
challenges for cause, which the defendant was authorized by law to 
make to each of these jurors, was that the juror tendered to him was not 
a freeholder in Scotland County. S. v. Levy, 187 N. C., 581, 122 S. E., 
386, 

In the selection of the jurors for the trial of this action, Monroe 
McMillan, who was one of the special venire summoned by the sheriff, 
was tendered to the defendant as a juror. He was challenged by counsel 
for defendant on the ground that he was not a freeholder in Scotland 
County. In response to questions addressed to him by counsel for de- 
fendant, the juror stated that he did not own land in Scotland County, 
but that his wife, who was then hving with him, did own land in said 
eounty. No children had been born to the marriage. Defendant’s chal- 
lenge to this juror for cause was not allowed by the judge and defendant 
excepted. The defendant then challenged the juror peremptorily. This 
challenge was allowed and the juror was excused. 

Thereafter, the juror, N. A. Currie, who was also one of the special 
venire summoned by the sheriff, was tendered to the defendant as a juror. 
The defendant challenged this juror, but did not assign cause for his 
challenge. He challenged the juror peremptorily. This challenge was 
not allowed by the judge, and the juror was sworn and served as a 
juror at the trial. Prior to his challenge of this juror, the defendant 
had challenged twelve jurors, including the juror, Monroe MeMillan, 
peremptorily. The judge held that defendant had exheusted his per- 
emptory challenges, and for this reason disallowed the challenge to the 
juror, N. «A. Currie. The defendant duly excepted to the refusal of the 
judge to allow his peremptory challenge of the juror, N. A. Currie, and 
on his appeal to this Court assigns such refusal as error. By this assign- 
ment of error, the defendant duly presents his contention that there 
was crror 1n the refusal of the judge to allow his challenge of the juror, 
Monroe MeMillan, on the ground that said juror was not a freeholder 
in Scotland County. Oliphant +. BR. R., 171 N. C., 303, 88 S. E., 425. 

In Ilodgin v. BR. &., 143 N. C., 98, 55 S. E., 413, it is said by Brown, 
J.: “One of the jurors was challenged by defendant upon the ground 
that he was not a freeholder. The challenge was allowed and plaintiff 
excepted. The juror owned no land, but his wife was seized of a fee 
and had children by her husband. While the Constitution, Art. X, sec. 
6, has wrought very material and far-reaching changes as to the rights 
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and dominion of the wife over her separate property, it seems, never- 
theless, to have been held by this Court that the husband still has what 
is termed an ‘interest’ in her land which constitutes him technically a 
freeholder.” This holding, however, has been confined to a husband, 
whose wife has borne him children, and who is therefore a tenant by the 
eurtesy initiate with respect to land owned by her. It has never been 
held by this Court that a husband is a freeholder, and therefore not 
subject to challenge when tendered as a talis juror, by virtue of his 
wife’s ownership of Jand, when no children have been born of the mar- 
riage. We know of no principle of law which would sustain such holding 
by this Court. While we adhere to the decisions of this Court that a 
husband, whose wife owns land, and has borne him children, is a free- 
holder in the sense that he is thereby qualified to serve as a talis juror, 
we cannot hold, in the present state of the law, that he is a freeholder, 
by virtue of his wife’s ownership of land, when no children have been 
born of his marriage. 

For the error of the judge in refusing to allow defendant’s per- 
emptory challenge to the juror, N. A. Currie, we must hold that de- 
fendant is entitled to a 

New trial. 


J. F. SOMERSETTE, J. W. SOMERSETTE anp HERBERT A. MINTZ v. 
WALTER M. STANALAND. 


(Filed 4 May, 1982.) 


1. Trial D b-—-Directed verdict may be given in favor of party having 
burden of proof where all evidence and inferences are in his favor. 
Where the evidence is conflicting the court may not direct a verdict in 
favor of the party having the burden of proof, but where the facts are 
admitted or established, and only one inference can be drawn therefrom, 
a directed verdict may be given. 


2. Dedication A b—Evidence of dedication by owner and acceptance by 
the public held sufficient for directed verdict. 


Where, in an action to restrain the defendant from obstructing a road- 
way across his lands, it is not controverted that the defendant’s deed 
referred to an unregistered plat showing the roadway across the lands 
conveyed and that at the time of and before the execution of the defend- 
ant’s deed the road was used by the public, an instruction directing an 
affirmative verdict upon the issues of dedieation and acceptance of the 
road for a public use is not error, and the registration of the plat re- 
ferred to in the deed is not necessary. 
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8. Estoppel A a—Where grantor is estopped by deed from denying dedica- 
tion of public way his grantee is also estopped. 

In a suit to restrain the grantee from obstructing a public road that 
had been platted and referred to in the deed, and which road has been 
used by the public prior to the execution of the deed, both the grantor 
and grantee is mutually estopped to deny that the road had been dedi- 
cated to the public use. 


APPEAL by defendant from Moore, Special Judge, at September Term, 
1931, of Brunswick. 

The plaintiff instituted this action against the defencant to procure 
a restraining order and a mandatory injunction to compel the removal 
of obstructions placed by the defendant in a public road. Upon plead- 
ings filed issues were submitted to the jury and answered as follows: 

1. Did the defendant, W. M. Stanaland, purchase lot No. 1, from 
A. G. Frink and wife, as alleged in the complaint? Answer: Yes. 

2. Did the defendant, W. M. Stanaland, purchase lot No. 2, from 
J. R. Mintz, as alleged in the complaint? Answer: Yes. 

3. Has that portion of lots Nos. 1 and 2, upon which the road in 
question is indicated in the map offered in evidence, been dedicated to 
the public for public use, and has the same been used by the public 
as a public road? Answer: Yes. 

4, Did the defendant, W. M. Stanaland, wilfully and unlawfully 
obstruct that part of the public road through, upon and over lots Nos. 
1 and 2, as alleged in the complaint? Answer: Yes. 

The first two issues were answered’ by consent. In reference to the 
third and fourth, the court instructed the jury to answer them in the 
affirmative if they found the facts to be as the evidence tended to show. 

The defendant claimed title to lots 1 and 2 under the following con- 
veyances: A deed to the defendant executed by A. G. Frink on 25 
February, 1928, and a deed to defendant executed by J. R. Mintz, his 
wife Edna Mintz, and his mother Mary E. Mintz, on 25 February, 1928. 
In the first deed lot No. 1 is described by metes and bounds, “containing 
14/100 acres and known as lot No. 1, according to a plat in a survey 
made by A. J. Brown, 14 October, 1927.” The description of lot No. 
2 is by metes and bounds together with a similar reference to the survey 
made by A. J. Brown. 

A. J. Brown testified that he made the survey on 14 October, 1927, 
and prepared the plat referred to in the deeds, and A. G. Frink testi- 
fied that he had the plat and showed the defendant the road extending 
through lots 1 and 2 and that the defendant knew the road was there at 
the time he made the purchase. The defendant admitted in his testimony 
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that the road appeared on the plat at the time he bought the lots and 
that the public was using the road at that time and had used it prior 
thereto. 

The plat made by Brown shows that the road referred to extended 
across a part of lots 1 and 2. The question was whether the road was 
private or whether it had been dedicated to public use. 


Robert W. Davis for plaintiff, 
C'. Hd. Taylor for defendant. 


vans, J. If the evidence in a case is conflicting the trial judge can- 
not direct a verdict in favor of the party upon whom rests the burden 
of proof; but if the facts are admitted or established and ouly one 
inference can be drawn from them the judge may “draw the inference 
and so direct the jury.” Reinhardt v. Ins. Co., 201 N. C., 785. In the 
present case the instruction complained of was not in conflict with 
this rule. 

Brown’s survey was made 14 October, 1927; his plat shows nine lots 
laid off and described by metes and bounds; and the road in question 
is represented as extending across a part of lots one and two and inter- 
secting with the Grissett crossroad. The defendant received his deeds 
for these two lots on 25 February, 1928, with knowledge that the road 
had been located as described. He testified that at the time of his pur- 
chase the road appeared on the map. In fact, his deeds refer to the 
survey and the plat as a part of the description. He testified that the 
road was then used by the public and had been used for some time; and 
other witnesses said the road had been accepted by the board of county 
commissioners, 

It is an established principle that if the owner of land lays it off 
into lots with intersecting alleys, streets, or highways, and conveys the 
lots by reference to the plat, he thereby dedicates such alleys, streets, 
and highways to the use of the purchasers and of the public, unless it 
appears that the mention of the alleys, streets, or highway was intended 
only for the purpose of description. Conrad v. Land Co., 126 N.C, 
776; Bailliere v, Shingle Co., 150 N. C., 627, 686; Green v. Aliller, 
161 N. C., 25; Wheeler v. Construction Co., 170 N, C., 427; Elizabeth 
City v. Commander, 176 N. C., 26. The principle may apply to a plat 
of ground outside, as well as to property within, a town or village; a 
dedication may be made of a country road or of a city street. 18 C. J., 
48, see. 25; Green v. Miller, supra. It is not necessary that a plat be 
registered i order to become a part of the description of the property 
conveyed, Collins v. Land Co., 128 N. C., 563. 

The defendant could have compelled the owners of the land who 
executed the deeds to abide by their dedication of the road. The owners 


688 IN THE SUPREME COURT. [ 202 
STATE vt, MYRICK. 


were estopped to deny the dedication. We may grant that so far as 
the general public is concerned acceptance is requisite to dedication. 
Wittson v. Dowling, 179 N. C., 542; Irwin uv. Charlotte, 193 N. C., 109; 
Gault v. Lake Waccamaw, 200 N. C., 5938; Wright v. Lake Waccamai, 
abid., 616. But here the road had been accepted and used by the public 
before the defendant acquired his title. Estoppels are mutual, and under 
the facts disclosed by the evidence we are of opinion that the owners 
of the land and the defendant are estopped in equity to deny that the 
road in question was dedicated to the public use. 

Upon an inspection of the several assignments of error we find no 
cause for disturbing the judgment. 

No error. 


STATE vy. FANNY MYRICK. 
(Filed 4 May, 1932.) 


1. Criminal Law D b: F e—Magistrate has original jurisdiction of simple 
assault and on appeal from acquittal plea of former jeopardy is good. 


A warrant of a justice of the peace charging the defendant with an 
assault upon the prosecuting witnesses by kicking, chosing and rocking 
them, without inflicting serious injury, is only for a siluple assault, and 
the magistrate has exclusive original jurisdiction thereof, and his judg- 
ment acquitting the defendant is final, Constitution, Art. IV, sec. 27; 
C. S8., 1481, 4215, and the State may not appeal therefrom, C. 8., 4649, and 
where, upon the defendant’s appeal from the magistrate's order to give 
a peace bond, the magistrate requires the defendant to give bond for her 
appearance in the Superior Court, the defendant's plea of former jeopardy 
in the latter court is good, and where the defendant's plea has been 
overruled and she has been conyicted of an assault with a deadly weapon, 
the judgment will be reversed on appeal. 


2. Breach of the Peace B a—Statutory procedure must be observed in 
order to place defendant under a peace bond. 


Where a justice of the peace has acquitted the defendant upon a war- 
rant charging only a simple assault, he is without authority to put the 
defendant under a peace bond unless the statutory procedure relating 
thereto has been complied with. 


3. Indictment A b—Magistrate can only bind over defendant. charged with 
felony, and Superior Court may proceed only upon indictment. 


A justice of the peace has no jurisdiction of an assault with a deadly 
weapon except to bind the defendant over, and the Superior Court may 
proceed to trial only upon indictment duly found and returned, Art. I, 
sec, 12, the words in section 12 “except as hereinafter allowed” referring 
to the latter clause of section 18 relating to trial of petty misdemeanors 
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and not to an assault with a deadly weapon, and where, over the objec- 
tion of the defendant, the Superior Court proceeds to trial on the magis- 
trate’s Warrant without an indictment, and the defendant is convicted 
of an assault with a deadly weapon and sentenced to three months in 
jail, to be suspended upon the payment of a fine and costs, the judgment 
will be reversed on appeal, and where the defendant has been acquitted 
of a simple assault in the magistrate’s court she should be discharged. 


APPEAL by defendant from Moore, J., at December Term, 1931, of 
Burke. Reversed. 


Altorney-General Brummitt and Assistant Attorney-General Seawell 
for the State, 
S.d. Hrvin and S.J. Ervin, Jr., for defendant. 


Apams, J. The defendant was prosecuted before a justice of the peace 
upon a warrant in which it was charged that she “did unlawfully and 
wilfully assault Clyde Stamey and Ned Stamey and Minnie Stamey 
and Margaret Stamey by kicking and choking and rocking them, con- 
trary to the form of the statute and against the peace and dignity of 
the State.” The magistrate adjudged the defendant not guilty of the 
offense charged in the warrant but ordered her to give a boud in the 
sum of $250 to keep the peace. Upon her giving notice of appeal from 
this order the magistrate required her to execute a justified bond in 
the same amount to secure her appearance at the ensuing term of the 
Superior Court. 

At the December Term of 1931 her appeal came on for hearing and 
she was tried on the warrant upon which she had been adjudged not 
guilty. Before pleading she objected to being placed on trial for an 
assault upon the magistrate’s warrant and excepted to any further pro- 
ceeding. When her objection was overruled she entered two pleas— 
not guilty and former acquittal. She was then tried and conyicted of 
an assault with a deadly weapon. “Whereupon, it was adjudged by the 
court that the defendant, Fanny Myrick, be confined in the common 
jail of Burke County for a term of three months. This judgment sus- 
pended upon the condition that the defendant pay a fine of twenty-five 
dollars and the costs at the February Term, 1932, of the Superior Court 
of Burke County. It was further ordered that the defendant. give a bond 
with sureties in the sum of $250 to keep the peace.” 

The appellant’s exceptions relate to the action of the court in trying 
the defendant on the magistrate’s warrant for an assault with a deadly 
weapon, in Imposing judgment upon her conviction of this offense, and 
in requiring the exceution of a bond to keep the peace. The exceptions 
raise three questions: (a) whether the warrant charges an assault with 
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a deadly weapon; (b) whether the defendant could be tried and con- 
vieted upon such a charge without the return by the grand jury of a bill 
of indictment; and (e) whether the order that she give a bond with 
sureties is valid. No indictment was returned, and the defendant was 
tried, convicted, and sentenced upon the warrant issued by the justice 
of the peace. 

The defendant contends that the warrant does not contain allegations 
sufficient to constitute an assault with a deadly weapon ard the Attorney- 
General concedes the soundness of this position. S. v. Woore, 82 N. C., 
660; S. uv. Hussell, 91 N. C., 624; 8. v. Cunningham, 94 N. C., 824; 
S.v. Porter, 101 N. C., 713. There is no suggestion that serious injury 
was inflicted. S. v. Harnest, 98 N. C., T40; 8. oe. UMeLamb, 188 N. C., 
803. If the warrant charged a simple assault the justice of the peace 
had exclusive original jurisdiction and his acquittal of the defendant 
was final. Constitution, Art. LV, sec. 27; C. S., 1481, =-215. From his 
judgment the State had no right of appeal. C. S., 4649. 

It the warrant charged an assault with a deadly weapon the State 
would be in no better plight. In Article I, section 12, the Constitution 
has the following declaration of rights: “No person shall be put to 
answer any crinunal charge, except as hereinafter allowed, but by in- 
dictment, presentment, or impeachment.” And in section 13: “No per- 
sou shall be convicted of any crime but by the unanimcus verdict of a 
jury of good and lawful men in open court. The Legislature may, how- 
ever, provide other means of trial for petty misdemeanors, with the 
right of appeal.” 

The phrase “except as hereinafter allowed” in section 12 refers to 
the latter clause of section thirteen. S. v. Crook, 91 N. C., 536. A 
crime not punishable by death or imprisonment in the State’s prison is 
a misdemeanor; but in S. v. Barker, 107 N. C., 918, a petty misde- 
meanor is defined as one the punishment of which cannot exceed a fine 
of fifty dollars or imprisonment for thirty days. An assault with a 
deadly weapon is punishable by fine or imprisonment or both in the 
diseretion of the court. If this offense had been charged the magistrate 
would have had no jurisdiction except to bind over and the Superior 
Court could proceed to trial only upon a bill of indictrent duly found 
and returned, S. v. WWeslden, 162 N. C., 575. The defendant did not 
waive a bill by consent of her counsel upon entering ¢ submission or 
plea of nolo contendere, as provided in section 4610 of the Consolidated 
Statutes. 

It follows that in no view of the case can we sustain the judgment 
of imprisonment in the county jail for a term of three months. It is uo 
less conclusive that the order requiring the defendant to give security 
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to keep the peace is without warrant of law. No written complaint was 
made on oath that the defendaut had threatened to commit any offense 
against the person or property of another, no examination was had, 
and no peace warrant was issucd. Indeed, there was a complete failure 
to observe the several statutes which are designed to preserve the public 
peace. S. v. Cooley, T8 N. C., 5388; S. v. Goram, 83 N. C., 664. 

The judgment of Superior Court is reversed both as to the warrant 
and as to the order to give security for the preservation of the peace. 
The defendant will be discharged. 

Reversed. 


UNION TRUST BANK y. F. C. WARD, J. W. WARD, J. Y. WALKER 
AND W. H. SHULL. 


(Filed 4 May, 1932.) 


States A a—Where contract is not usurious in state in which it is executed 
it will not be held usurious in action brought here. 


A note for money borrowed from a bank in another state and executed 
and delivered there, bearing a rate of interest that was there legal, will 
not be held as usurious in an action brought in the courts of this State. 


APPEAL by defendant, F. C. Ward, from J/achae, Special Judge, at 
November Term, 1931, of Waravaa. No error. 

Plaintiff is a banking corporation organized under the laws of the 
State of Tennessee, and doing business in said State. The defendant, 
F. C. Ward, is a citizen and resident of the State of Tennessee. His 
codefendants are citizens and residents of the State of North Carolina. 

This is an action to recover on a note payable to plamtiff, and exe- 
cuted in the State of Tennessee by the defendant, F. C. Ward, as maker, 
and by his codefendants as endorsers before delivery. The note is dated 
30 August, 1929 and was due on 30 June, 1930. This action was begun 
on 2 August, 1930. 

There was judgment by default, for want of an answer, against the 
defendant endorsers. In his answer, the defendant, F. C. Ward, ad- 
mitted the execution of the note and set up a counterclaim upou his 
allegation that plaintiff had charged and received interest on the money 
loaned to him by the plaintiff in excess of six per cent per annum, 
contrary to the laws of the State of Tennessee. Plaintiff admitted 
that it had charged and received interest on the money loaned to the 
defendant at the rate of eight per cent per annum, and alleged that at 
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the time the money was loaned to defendant, such rate of interest was 
lawful in the State of Tennessee. The note sued on in this action is for 
the balance due on a loan of money made by the plaintiff to the defend- 
ant in 1922, 

The only issue submitted to the jury was answered as follows: 

“Ts the defendant indebted to the plaintiff? If so, in what sum? 
Answer: Yes, $1,100, with interest from 30 June, 193¢.” 

From judgment that plaintiff recover of the defendants the sum of 
$1,100, with interest and costs, the defendant, F. C. Ward, appealed to 
the Supreme Court. 


Bingham, Linney & Bingham for appellant. 


Per Curtam. The defendant’s assignments of error based on his ex- 
ceptions to the instruction of the court to the jury, as requested by plain- 
tiff, and to the refusal of the court to instruct the jury as requested by 
defendant, cannot be sustained. 

The evidence introduced by the defendant did not support the allega- 
tions in his answer upon which he relied for his counterclaim. At the 
date of the loan of money to the defendant by the plaintiff, it was 
lawful in the State of Tennessee to charge and receive interest at the 
rate of eight per centum per annum. Interest paid at this rate prior 
to the execution of the note sued on in this action was not usury. The 
judgment is affirmed. 

No error. 


STATE v. VICTOR CHURCH. 
(Filed 4 May, 1982.) 


1. Criminal Law G o—JIn this case held: there was error in respect to the 
admission of testimony relative to action of bloodhounds. 


In this case held, error was committed in connection with the testi- 
mony relative to the action of bloodhounds. S. v. JfeLeod, 196 N. C., 542. 


2. Arson C c-—Evidence held insufficient to be submitted to jury in 
prosecution under C. S., 4242, 


Where, in a prosecution under C. 8., 4242 for wilfully and wantonly 
setting fire to or burning a store-house, the evidence fails to establish the 
felonious origin of the fire or the identity of the defendant as the one 
who committed the offense charged, or circumstances from which these 
facts might reasonably be inferred, it is insufficient to be submitted to 
the jury, and on appeal the defendant’s motion for judgment of nonsuit 
will be sustained. C. S., 4648. 


2 
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AppraL by defendant from Moore, J., at December Term, 1931, of 
BurKE, 

Criminal prosecution tried upon an indictment charging the defendant 
with wantonly and wilfully setting fire to or burning a store-house in 
Burke County, the property of one J. 8S. Hemphill, contrary to the pro- 
visions of C.S., 4242. 

The only evidence relative to the origin of the fire is the following 
testimony of J. 8S. Hemphill: 

“My home is about 50 to 75 yards from the store. I first learned 
that the store building was on fire when the light shined from the 
building into my room. The front part was on fire. I got up and got 
a bucket of water and threw it on the blaze thinking I could put it out. 
The fire was in the front part, the left front entering the door; it was 
outside. When I discovered the fire it was very small and I thought 
I could put it out with a bucket of water but when I threw water on 
the fire it flashed all over the front of the building and in a moment 
or two the glass burst and the flames went right inside. I threw water 
on the fire and it flashed on the building, about 3 feet from the porch on 
side of wall.” 

The State sought to connect the defendant with the burning by cir- 
cumstantial evidence consisting of alleged similarity of tracks and pur- 
ported trailing of bloodhounds. 

The following excerpt from the charge forms the basis of one of 
defendant’s exceptive assignments of error: 

“If you find beyond a reasonable doubt that these dogs tracked the 
man and I charge you that these dogs as qualified and testified to by 
Witnesses were dogs of experience and training and could track persons 
and when put on the track of a human being they follow that track 
and that alone.” 

From an adverse verdict and judgment of not less than 20 nor more 
than 80 years in the State’s prison at hard labor, the defendant ap- 
peals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
S.J. Ervin and 8. J. Ervin, Jr., for defendant. 


Sracy, C. J. We agree with the learned counsel for the defendant that 
error was committed in connection with the testimony relative to the 
action of the bloodhounds (S. v. McLeod, 196 N. C., 542, 146 S. E., 
409); and further that, upon the whole case, the evidence was not 
sufficient to be submitted to the jury on the charge of house-burning. 
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To show that the store was destroyed by fire, without establishing its 
felonious origin, or the identity of the defendant, or circumstances from 
which these facts might reasonably be inferred, falls short of proving 
the corpus delictt of the crime as charged in the bill of indictment. 
7R.C. L., 774. Hence, the motion for judgment of nonsuit should have 
been allowed. It will be sustained here as provided by C. S., 4643. 

Reversed. 


J. W. WALKER vy. TOWN OF FAISON. 
(Filed 11 May, 1982. 
Taxation A a—Cotton platform held not necessary municipal expense and 


town could not issue notes therefor without a vote of its electors. 


A municipal platform for the loading, unloading and selling of cotton 
and for the storage of truck under certain conditions, but from which no 
truck is sold fo consumers, is not a public market, a public market being 
generally defined as a place for the sale of products for human consump- 
tion, and such platform erected for the purpose of obtaining revenue for 
the town by the imposition of a fee for the sale of cotton therefrom is not 
a necessary municipal expense, Art. VII, sec. 7, and the town may not 
issue its notes for the purchase price of such platform without a vote of 
its electors. 


CLARKSON, J., dissenting. 


Civin action, before Devin, J., at December Term, 1931, of Duprry. 
The evidence tended to show that on 22 March, 1929, defendant town 
purchased from the plaintiff a certain lot for the sum of $1,500, paying 
$100 in cash and executing three notes aggregating $1,400 for the 
balance of the purchase price. The purchase of the land and the execu- 
tion of the notes and deed of trust securing same by the town was made 
in pursuance of a resolution adopted on 1 April, 1929. This resolution 
recites that the property was purchased “for the purpose of building 
a truck and cotton buyers platform.” After the purchese of the land 
a platform was erected upon the property and used until a new board 
of aldermen came into power and the platform was apparently aban- 
doned. The evidence tended to show that “this property was used by 
the town of Faison for a market place for the selling of cotton, and 
they charged the farmers revenue for selling from that platform. 
It was my understanding that a charge was made for the use 

of this platform.” 
The mayor of the town testified: “The town of Faison built a plat- 
form on that lot for the purpose of a cotton platform, to buy and weigh 
cotton, and load and unload, except, I think to store truck on when it 
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got overloaded. . . . We used it for the purpose of buying cotton 
and truck and anything that came to market. It has not been used for 
anything except cotton purposes. . . . The town of Faison had a 
cotton weigher who operated under the supervision of the board of 
commissioners and the mayor of the town. All the cotton sold in Faison 
was to be weighed by this particular cotton weigher, and this place 
was designated as a place to weigh cotton and sell it, after the railroad 
company told them to get off their platform. This was the purpose for 
which the platform was placed there. . . . I understand that they 
charge a revenue at that place. The purpose of my board in buying it 
was ‘for the convenience of the farmers and for the cotton buyers, and 
to get revenue for the town, too. ft was our intention to get revenue 
for the town by charging a cent a package and five cents on a bale of 
cotton, and if we had remained in office, we would have gotten it.” An- 
other member of the board of aldermen testified: “The platform was 
built for the benefit of the farmers to dispose of their truck and cotton. 
There was no other place in the town of Faison available at that tune 
for such a market. Since that time the present board has created a 
similar platform. I have sold cotton over it and paid a revenue of ten 
cents a bale. I have sold truck there. It 1s auctioneered off. 
The surplus revenue goes to the town. . . . We were required to 
pay revenue if we sold a lot of cucumbers in town, whether they were 
auctioneered off or not, because that was where they expected to get 
their revenue.” It further appeared on 27 October, 1929, that the board 
of aldermen passed a resolution “that the cotton buyers shall pay to 
the town three cents per bale for cotton hauled from cotton platform 
until the town has been reimbursed for expense of erecting, insurance, 
and lease of land.” 

The following issues were submitted to the jury: 

1, “Are the notes sued on in this action valid and subsisting obliga- 
tions of the town of Faison, as alleged in the complaint ?” 

2. “Is the defendant indebted to the plaintiff on account of the notes 
sued on in this action?” 

The jury answered the first issue ‘Yes,’ 
with interest.” 

From judgment upon the verdict the defendant appealed. 


’ and the second issue “$1,400 


J.T. Gresham, Jr., and R. D, Johnson for plaintiff. 
Beasley & Stevens and kK. O. Burgwin for defendant. 


Brocpen, J. Can a city or town “contract any debt, pledge its faith, 
or loan its credit” for the purpose of acquiring a site for a cotton and 
truck platform ? 


696 IN THE SUPREME COURT. [202 
WALKER Uv. FAISON, 


The issue of the notes by the defendant in payment of the purchase 
price of the property was not submitted to a vote of the people and hence 
the validity of the indebtedness depends upon whether a cotton and 
truck platform is a “necessary municipal expense,” within the purview 
of the North Carolina Constitution, Art. VII, see. 7. The law is an 
expanding science designed to march with the advancing battalions of 
hfe and progress and to safeguard and interpret the changing needs 
of a commonwealth or community. Consequently it has been observed 
by the sages that the luxuries of one period oftentimes constitute the 
necessities of another. However, the latest interpretation of the term 
“necessary municipal expense” is found in Henderson ». Wilmington, 
191 N. C., 269, 182 S. E., 25. In delivering the opinion, Adams, J., 
wrote: “The cases declaring certain expenses to have teen ‘necessary’ 
refer to some phase of municipal government. This Court, as far as 
we are advised, has given no decision to the contrary.” Further expand- 
ing the idea, the Court says: “With the mere utility of the enterprise 
we are not concerned. Whether ‘shipping, foreign and coastwise’ would 
expand commerce is alien to the principle we are corsidering. The 
convenience, the benefit to be conferred upon a particular class, the 
insufficiency of present facilities, and a want of opportunity for com- 
mercial or industrial competition—these and similar premises are not 
factors that can control or even contribute to our solution of the present 
coutroversy. We are dealing exclusively with a question of law, with the 
legal formalities necessary to pledging the faith of the city by issuing 
bonds for the contemplated purpose; and as these formalities are manda- 
tory they may not be disregarded or ignored.” 

The defendant insists that the proposed cotton and truck platform 
should be classified as a necessary municipal expense for the reason that 
such a structure and the proposed use thereof constitute a “market.” 
The statutes duly enacted by the General Assembly and the decisions of 
this Court have established the proposition that municipal markets 
constitute a “necessary municipal expense,” authorizing governing au- 
thorities to issue notes or bonds without popular vote for the acquisition 
and maintenance thereof. C. 8., 2674, 2687, 2791 and 2794. Smith vw. 
Vew Bern 70 N. C., 14; Swinson v. Mount Olive, 147 N. C., 611, 61 
S. E., 569; LeRoy v. Elizabeth City, 166 N. C., 93, 81 S. E., 1072; 
Angelo v. Winston-Salem, 193 N. C., 207, 186 S. E., 489. 

But is a cotton and truck platform a market as contemplated and de- 
fined by law? Apparently the term market was first defined by this 
Court in 1874 in the case of Smith v. New Bern, supra. The Court said: 
“Market, a public place appointed by public authority, where all sorts 
of things necessary for the subsistence or for the convenience of life are 
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sold.” The definition so given has been widely quoted with approval. 
Various definitions may be found in 18 R. C. L., p. 367. The term is 
usually associated with the sale, inspection and supervision of food 
and food products designed for use by persons and extended by some 
courts to include food for domestic animals. Manifestly the underlying 
idea in the term is the sale of products intended and designed primarily 
for human consumption. 

In the case at bar the evidence discloses that the purchase was made 
and the platform erected “to get revenue for the town, and for the 
purpose of a cotton platform to buy and weigh cotton and load and 
unload, . . . to store truck on when it got overloaded.” There is no 
evidence that any citizen of the town bought any truck from the plat- 
form for the purpose of consumption. Obviously the purchase and 
operation of the platform was a commercial enterprise, promising a 
profit for the municipality, but upon the admitted facts, the enterprise 
did not constitute a necessary governmental expense of the defendant 
town, and the motions for nonsuit should have been allowed. 

Reversed. 


CLARKSON, J., dissenting. 


MRS. ED HILL vy. LEXINGTON COUNCIL No. 21 JR. O. U. A. M. 
(Filed 11 May, 1932.) 


Insurance K a—aAcceptance of dclinquent dues by executive secretary held 
waiver of constitutional and by-law provisions of benevolent order. 


Where the executive secretary of a mutual benefit insurance order, 
who solely is authorized under the constitution of the order to receive 
all money for membership dues, and who is charged with the duty of 
reporting to the order those members in arrears and notifying such 
members of their standing, fails to give the required notice to a delinquent 
member, and thereafter accepts the payment of the delinquent member's 
dues with knowledge that the member was then in ertremis: Held, the 
acceptance by the secretary of the delinquent dues is a waiver of the 
provisions in the constitution and by-laws of the order with respect to 
the forfeiture of benefits for the nonpayment of dues, the executive secre- 
tary being an executive officer of the defendant with broad and compre- 
hensive powers. 


Civiz action, before Stack, /., at October Term, 1931, of Davipson. 
The evidence tended to show that Ed Hill was a grade B. member of 
Lexington Council No. 21 Jr. O. U. A. M. On 16 May, 1927, Ed Hill 
was taken to a hospital and operated on for appendicitis. He died 
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on 23 July, 1927. The evidence further tended to show that C. L. 
Leonard was the financial secretary of defendant Council and had 
held such position for thirteen years. The evidence further tended 
to show that on 22 July a brother of the deceased paid to said secretary 
the sum of $3.05 lodge dues, and that said secretary accepted the money 
and issued a receipt in full therefor. The secretary testified that the 
money was paid on 23 July, the day of the death of deceased. He said: 
“Mr. Roy Hill did not tell me he was dead when he paid me, but still 
seriously sick.” Roy Hill testified that he told the secrevary at the time 
of making the payment that lis brother was not expected to live. Article 
Ss, section 3, of the constitution of defendant provides: “:\ member of 
this council who is thirteen weeks or more in arrears for dues, forfeits 
all his rights and privileges, except that of being admitted into the 
council chamber during its sessions.” Article 10, section 4, of said 
constitution provides: ““Any brother who is thirteen weeks or more 
in arrears for weekly dues shall not be entitled to any sick benefits nor 
shall he, in case of death, be entitled to funeral benefits.” Article 4, 
section 4, of the by-laws provides: ‘G\ member of this council, who is 
thirteen weeks or more in arrears for dues, forfeits all his rights and 
privileges except that of being admitted into the council chamber during 
Its sessions,” ete. .\rticle 6, section 9, of the by-laws provides: “UAny 
member suffering himself to become indebted to this council for thirteen 
weeks or more shall not be entitled to benefits until all arrearages are 
paid in full.” 

The jury found that the deceased, Ed Hill, was more than thirteen 
weeks in arrears in May, 1927, when he went to the hospital, and that 
he died on 23 July, 1927, and that at the time of his death the deceased 
was a member in good standing. 

The verdict awarded $300 to the widow of the deceased. 

From judgment upon the verdict the defendant appecled. 


H.R. Kyser for plaintiff, 
A.J. Newton and Phillips & Bower for defendant. 


Broapen, J. Did the act of the financial secretary in accepting the 
payment of dues from a delinquent member, with notice that the mem- 
ber was in the hospital and scriously sick at the time, constitute a 
waiver of the by-laws and constitution of defendant council ? 

The constitution defines the duty of the financial secretary as follows: 
“Tt shall be the duty of the financial secretary to keep just and true 
accounts between the council and its members, receive <ll moneys due 
the council for dues, credit the amounts paid, and pay the same over 
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to the treasurer immediately, if present, taking his receipt for the same. 
He shall at the first meeting of the term make for the council a full 
report of all moneys received during the previous term; also a lst of 
members in arrears and keep his books and papers at all times ready 
for inspection by the trustees. He shall perform such other duties as 
council or his office may require of him, and shall give such bond as 
may be provided in the by-laws.” Article 8 of the by-laws provides in 
substance that when a member is thirteen weeks or over in arrears that 
notice shall issue to sach member by the financial secretary that unless 
a sufherent amount of the arrearage 1s paid so as to reduce the arrearage 
to less than thirteen weeks that such member will be suspended. No 
such notice was given to the deceased and no action was taken by the 
lodge. Henee the deceased was a member of the lodge at the time of his 
death; although, of course, to be a member in good standing, it was 
necessary that his dues should not be more than thirteen weeks in 
arrears. Therefore, the sole question is whether the acceptance of the 
premium by the financial seeretary and the receipt im tull given by 
him with full knowledge that the deceased was then in the hospital 
and seriously ill coustitutes a waiver of the by-laws. This Court has 
spoken upon the subject in Cliflon v. Ins. Co., 165 N. C., 499, 84 
S. 1., Si. Brown, J., writing, said: “The insurer may waive such 
conditions, and the unqualified, unconditional receipt of a past-due 
prenuum is a walver.” It was held in the foscue case, 196 N. C., 139, 
lat S. i., 6589, that a soliciting or collecting agent of an insurance 
company had no authority to waive the payment of premiums or to 
extend the time of payment, but the ease at bar involves the authority 
of an exceutive otheer of defendant. The powers committed by the lodge 
to the financial secretary are broad and comprehensive, constituting him 
the sole agent for the defendant for collecting premiums and giving 
receipts therefor. Consequently the instruction of the trial judge to 
the jury cannot be held for error. 

The defendant rches upon Page v. Junior Order, 153 N. C., 404, 
69 S. E., 414. It is to be noted, however, in that case that the lodge 
had dulv established a rule to the effect “that the standing of a member 
in default shall not be restored by the payment of back dues during 
his sickness or disability.” This rule so declared was an express Jimita- 
tion upon the power of the financial officer of the lodge to receive past 
due premiums. No such restriction appears in the by-laws of the present 
defendant. Hence the salutary principles announced in the Page case 
and the Wilkie case, 151 N. C., 527, 66 S. E., 579, do not apply. Perry 
v. Ins, Co., 182 N. C., 288, 48 8. E., 887; Foscue v. Ins. Co., supra. 

firmed. 
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STATE v. TOM LEFLER. 
(Filed 11 May, 1982.) 


1. Assault B a—lIn prosecution for assault upon a female the indictment 
need not charge that defendant was over eighteen years of age. 


In a prosecution for an assault by a man or boy upon a female it is 
not necessary for the indictment to allege that the defendant was over 
eighteen years of age, the age of the defendant being a matter of defense, 
since the degrees of assault specified in the statute relate to the extent 
of the punishment and do not create separate offenses, end the age of the 
defendant is not an ingredient of the crime but an exception or proviso 
in regard to the degree of punishment. 


2. Assault B d—Jury must find that defendant was over cighteen in order 
for court to impose sentence for assault upon a female. 


Where a male defendant is charged with an assault upon a female there 
is a rebuttable presumption that the defendant is over eighteen years of 
age, which presumption, in the absence of evidence to the contrary, is 
evidence to be considered by the jury, but where the jury returns a verdict 
of simple assault without a finding that the defendant was over eighteen 
years of age the verdict is insufficient to support a sentence for an assault 
upon a female by a man or boy over eightcen years of age, and on appeal 
therefrom a new trial will be awarded. 


AppraL by defendant from Clement, J., at August Term, 1931, of 
DAVIE. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
B.C. Brock for defendant. 


Apams, J. The defendant was indicted for an assault and battery 
upon Dora Shoe, “she being a female, by throwing her body upon the 
bank of South Yadkin River and thereby seriously and permanently in- 
juring the said Dora Shoe.” He was convicted of a simple assault and 
was sentenced to imprisonment for a term of twelve months. The indict- 
ment, it may be conceded, sufficiently charges that the defendant is a 
“man or boy” and that the prosecutrix is a “female person.” It was 
not necessary to aver that the “man or boy” at the time of the assault 
was “over eighteen years old”; the age of the assailant is a matter of 
defense. S. v. Smith, 157 N. C., 578; S. v. Jones, 181 N. C., 546. This 
does not imply, however, that the jury is not required to determine the 
defendant’s age. 

On 8 March, 1911, the General Assembly ratified an act amending 
section 3620 of the Revisal by adding the following clause: “Or to cases 
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of assault or assault and battery by any man or boy over eighteen years 
of age on any female person.” Following is the whole section: “In 
all cases of an assault, with or without intent to kill or injure, the 
person convicted shall be punished by fine or imprisonment, or both, 
at the discretion of the court: Provided, that where no deadly weapon 
has been used and no serious damage done, the punishment in assaults, 
assaults and batteries, and affrays shall not exceed a fine of fifty dollars 
or imprisonment for thirty days; but this proviso shall not apply to 
eases of assault with intent to nll or with intent to commit rape, or 
to cases of assault or assault and battery by any man or boy over 
eighteen years old on any female person.” 

In 8S. v. Smith, supra, it is said: “The third proviso (the amend- 
ment of 1911) was not intended to create a separate and distinct offense 
in law, to be known as an assault and battery by a man or boy over 
eighteen years old upon a woman, but it merely excepted that case 
from the operation of the first proviso, by which the punishment for a 
simple assault was limited to a fine of $50 or imprisonment for thirty 
days. It related solely to the degree of punishment for an assault com- 
mitted upon a woman by a man or by a boy over eighteen years of age. 
It was always a crime for a man or a boy over eighteen years of age 
to assault a woman, and the object of section 3620 was to provide that 
such an offense should be subject to the same punishment, at the discre- 
tion of the court, as any other assault, with or without intent to kill 
or injure or to commit a rape, and not to deprive the court of the discre- 
tion given by the first clause, in those cases where the assault was com- 
mitted with a deadly weapon or with intent to kill or to commit a 
rape, or where it was upon a woman by a man or a boy over eighteen 
years of age.” . . . “The Legislature did not mean to create sepa- 
rate and distinct criminal offenses, such as assault with deadly weapon, 
assault with serious damage, assault upon a woman when the man is 
over eighteen years of age, or any other kind of assault which is aggra- 
vated in its circumstances or of serious and lasting damage in its conse- 
quences. There is but one offense, the crime of assault, and the varying 
degrees of aggravation were mentioned only for the purpose of gradu- 
ating the punishment.” 

Where an exception or a proviso in a statute is separable from the 
description of the offense charged and is not an ingredient of the offense 
it need not be charged in the indictment, for it 1s a matter of defense. 
S. v. Smith, supra, 583. For this reason the age of the man or boy 
need not be averred. As pointed out in the same case there is a pre- 
sumption of his capacity—a presumption that he is over the age of 
eighteen; and in the absence of evidence contra the jury would be justi- 
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fied in reaching this conclusion. But the presumption is only evidence 
and even if there is no testimony in rebuttal it remains evidence 
for the consideration of the jury. White v. Hines, 182 N. C., 275, 288. 
It was upon this theory that the Court remarked in S. v. Smith, supra, 
“Tt is best, and certainly safe, that the court should require the jury 
under a special issue submitted to find the facts necessary to determine 
the grade of the punishment; . . . and if it is found that he (the 
man or boy) was over eighteen years of age at the time the offense was 
committed, he may be punished as for an aggravated assault, whether 
his age is stated in the indictment or not.” In S. v. Smith, supra, the 
defendant was convicted of an assault and battery upon a woman, he 
being at the time of the assault over the age of eighteen years; and in 
SN. v. Jones, supra, the proof clearly showed the defendant’s age and on 
the trial no question was raised as to that fact. 

In the present case the verdict was, “Guilty of simple assault.” This 
may have signified an assault without the use of a deadly weapon or 
without the infliction of serious injury. To justify the sentence imposed 
the defendant must have been over the age of eighteen years, and as to 
this there is no finding by the jury. If he was over eighteen years 
of age the punishment would not be restricted to a fine of fifty dollars 
or imprisonment not exceeding thirty days, although a deadly weapon 
vas not used and serious injury was not inflicted. 

In the absence of a finding as to the defendant’s age, we must 
award a 

New trial. 


STATE vy. JAKE BOGER. 
(Filed 11 May, 1982.) 


Criminal Law I k—Upon defcndant’s motion for poll of jury each juror 
should be questioned separately, and court’s refusal to do so is error. 


The proper method of polling the jury is to ask each juror, individually, 
whether he assented to the verdict and still assents theveto, and only the 
judge or the clerk under his supervision may poll the jury, and where the 
defendant in a criminal action makes a motion in épt time to have 
the jury polled, and the court addresses the body of the jury and directs 
those who returned a verdict of guilty to stand up, but refuses to poll 
the jury individually, a new trial will be awarded on the defendant's 
exception under his constitutional right to be convicted only upon the 
unanimous verdict of a jury in open court. Art. I, sec. 18. 


AppraL by defendant from Schenck, J., at November Term, 1931, of 
Mecxienecre. New trial. 
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The defendant in this action was tried on an indictment for murder. 
He entered a plea of “not guilty,’ and at the trial relied upon his con- 
tention that he killed the deceased in self-defense. 

When the jurors came into court, after the evidence had been sub- 
mitted to them, under the charge of the judge, and announced that they 
were ready to return their verdict, the judge addressed them as follows: 
“Gentlemen of the jury, have you agreed upon your verdict?’ One of 
the jurors replied: “We have.” The judge then said: “What 1s vour 
verdict?’ The juror rephed: “Guilty of manslaughter.” The judge 
then addressed the jurors as follows: “Guilty of manslaughter, and so 
say you all, gentlemen?” The jurors thereupon nodded their heads, 
indicating an afhrmative answer to the judge’s inquiry. Counsel for 
the defendant then, before the verdict was entered in the records of the 
court, and before the jurors had retired from the jury box, requested the 
judge to poll the jurors. In response to this request, the judge addressed 
the jurors, who were then seated in the jury box, as follows: “All of 
you gentlemen of the jury who return a verdict of guilty of man- 
slaughter, stand up.” <All of the jurors then and there stood up. Counsel 
for defendant again requested the judge to poll the jurors, man for 
man. The judge refused this request, and the defendant excepted to 
such refusal. The verdict of “guilty of manslaughter” was then accepted 
by the judge, and duly recorded as the verdict in this action. 

From judgment that the defendant be confined in the State’s prison 
for a term of not less than five or more than three years, the defendant 
appealed to the Supreme Court. 


Attorney-General Brummitt, Assistant Attorney-General Seawell and 
Gertrude M. Upchurch for the State. 
T. L. Kirkpatrick and J. M. Scarborough for the defendant. 


Connor, J. The right of a defendant in a criminal action tried in a 
court of this State, to have the jurors polled by the judge or under his 
direction, when a request for such poll is made in apt time, after an 
adverse verdict has been returned by the jurors, was recognized by this 
Court in 8S. v. Loung, 77 N. C., 498. In that case it was said: “We 
think a defendant on trial in a criminal case (and of course the solicitor 
for the State) has the mght to have the jury polled, whether it be an 
oral or a sealed verdict. He has no right to say in what manner it shall 
be done, nor to propound any question, but simply to know that the 
verdict given by the foreman is the verdict of each juror, and we think it 
error in the court to deny it when demanded.” The right is founded 
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on the constitutional guarantee that “no person shall be convicted of any 
crime but by the unanimous verdict of a jury of good and lawful men in 
open court.” 

Tncd pscomb a -Cox, 195: N.C. 002,- 142 8. B. 779, 1t 1s said? Tlie 
predominant purpose of the poll is to ascertain if the vercict as tendered 
by the jury is the ‘unanimous verdict of a jury of good and lawful men 
in open court,’ as prescribed by the Constitution, Art. I, sec. 13, for 
eriminal cause.” In the opinion in that ease, 8. v. Young, supra, is cited 
with approval by Brogden, J. 

In the instant case, the defendant was denied his right to have the 
jurors polled by the judge or under his direction. The request of the 
judge that all the jurors who returned a verdict of guilty of man- 
slaughter in this case, stand up, was not a comphance with the demand 
of the defendant, made in apt time, that the jurors be polled, man for 
man, The defendant was entitled as a matter of right to know whether 
each juror assented to the verdict announced by the juror who under- 
took to answer for the jury, and to that end he had the right to insist 
that a specific question be addressed to and answered by each juror 
in Open court, as to whether he assented to said verdict. To poll the 
jury means to ascertain by questions addressed to the jurors, individu- 
ally, whether each juror assented and still assents to the verdict tendered 
to the court. 16 C. J., p. 1098, sec. 2576. In this jurisdic:ion each party 
to an action, civil or criminal, has the right to have tie jury polled, 
and a denial of this right, when demanded in apt time, is error. 
Lipscomb v. Cox, 195 N. C., 502, 142 S. E., 779, In re Sugg’s Will, 
194 N. C., 638, 140 8. E., 604. For error in demial of this right in the 
instant case, the defendant is entitled to a 

New trial. 


STATE OF NORTH CAROLINA Ix REL. MYRTLE LEONARD vy. J. A. 
YORK, ADMINISTRATOR, ET AL, 


(Filed 11 May, 1932.) 


Guardian and Ward H a—aAgreement for joint control of guardianship 
funds by guardian and surety will not be held void on demurrer. 


Where the surety on a guardian’s bond alleges an agreement for the 
joint control by the guardian and surety of the guardianship funds de- 
posited in a bank, the agreement will not be held void upon a demurrer, it 
being assumed that the agreement comes within the purview of C. &., 
6882 (e). 


N.C.] SPRING TERM, 1932. 705 


LEONARD Vv. YORK, 


AppEAL by Bank of Ramseur and the Page Trust Company from 
Mcklroy, J., at December Term, 1931, of RanpoLtrn. 

Civil action to recover from the estate of a guardian, and the surety 
on guardian’s bond, moneys alleged to have been received for ward and 
not properly disbursed. 

The National Surety Company, surety on the guardian’s bond, set 
up in its answer an agreement between it and the guardian whereby all 
funds belonging to the ward were to be deposited in the Bank of Ramseur 
subject to the joint control and joint check of the guardian and the 
surety’s local representative; further that the said Bank of Ramseur 
knew of and assented to this arrangement; and that in violation of the 
trust, thus accepted by it, the bank permitted the guardian to withdraw 
his ward’s moneys and use them as his own without the knowledge or 
consent or counter signature of the surety or its local representative. 
Wherefore the National Surety Company asked that the Bank of Ram- 
seur and its successor, the Page Trust Company, be brought into this 
action as parties defendant, to the end that the said company might have 
judgment over for an amount equal to any recovery had by the ward 
against the surety. Summons was issued accordingly, following the 
service of which, a cross-action was set up based upon an alleged breach 
of the joint-control agreement above mentioned. To this, the Bank of 
Ramseur and the Page Trust Company demurred on the grounds of 
a misjoinder of causes and for that no valid cause of action had been 
stated against either or both of said defendants. Demurrer overruled, 
and the said demurrants appeal. 


A.C. Davis for plaintiff. 

Kenneth M. Brim and Ross Ashby for defendant, National Surety 
Company. 

H. M. Robins for defendants, Bank of Ramseur and Page Trust 
Company. 


Stacy, C. J., after stating the case: It is the holding of a number 
of courts that a joint-control agreement between a guardian and the 
surety on his bond, like the one here alleged, is contrary to pubhe policy 
and void, in the absence of legislative sanction or approval. Re Kstate 
and Guardianship of Wood, 159 Cal., 466, 114 Pac., 992, 36 L. R. A. 
(N. 8.), 252; Fidelity & Deposit Co. v. Butler, 130 Ga., 225, 60 S. E., 
851, 16 L. R. A. CN. S.), where the English and American authorities 
are cited and reviewed. Without statutory authority, therefore, such 
arrangement, under these decisions, would render the guardian and his 
surety liable to the ward as guarantors of the property or funds so held. 
Cowan v, Roberts, 184 N. C., 415, 46 S. EL, 979. 
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The doctrine of the cases is, that as the relation betw2en a guardian 
and his ward is that of trustee and cestu: que trust, the guardian may 
not relinquish control, in whole or in part, to a surety, or turn over to 
the surety, for its own protection, the very estate for which it 1s intended 
to furnish indemnity against loss, without becoming hable therefor 
as guarantor. White v. Baugh, 3 Clark & Fin., 44, 6 Eng. Reprint, 
1354; 28 C. J., 1128. See, also, valuable article in 66 United States 
Law Review, 233. 

We are not disposed to question the soundness of these decisions, where 
no legislative declaration of pohey has been made, but it is observed 
that, in this jurisdiction, C. S., 6382(e), corporate sureties of fiduciaries 
are permitted, in certain instanecs at least, to require, for their protec- 
tion, a deposit of a portion of the trust property, or that “no future 
sale, mortgage, pledge or other disposition can be made thereof without 
the consent of such corporation, except by decree or order of court of 
competent jurisdiction.” Thus, it would seem that in cases coming 
within the purview of this statute, and perforce to the extent thereof, 
joint-control agreements between fiduciaries and their sureties are sanc- 
tioned in this State by act of Assembly. Pierce v. Pierce, 197 N. C.,, 
348, 148 S. E., 488. That the present agreement comes within the spirit 
of the act will be assumed on demurrer, at least the contrary will not be 
presumed. S. uv. Bank, 1938 N. C., 524, 187 S. E., 593. 

We cannot say, therefore, that the demurrer was improvidently over- 
ruled. 

Affirmed. 


STATE v. PLATO EDNEY. 
(Filed 11 May, 1932. 


1. Criminal Law L a—Appeal in capital case will be dismissed when not 
prosecuted according to Rules, no crror appearing on face of record. 
Where the prisoner has appealed from a conviction in a capital case 
and has served his case on appeal which has been filed in the Supreme 
Court, but the case on appeal contains no assignments of error, has not 
been printed or mimeographed, and no briefs have been filed, the appeal 
will be dismissed on motion of the Attorney-General fcr failure of the 
prisoner to comply with the Rules of Court, after an examination of the 
record for error appearing on its face. 


2. Criminal Law K e—Judgment in this case held sufficient to meet re- 
quirements of C. S., 4659. 
It is required that the judge upon conviction in a capital case shall 
write his sentence which must be filed in the papers of the case and a 
certified copy thereof transmitted by the clerk to the warden of the State 
penitentiary, C. S., 4659, and the judgment in this case is held sufficient 
to mect the requirements of the statute, and is affirmed. 


~I 
So 
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AprpEAL by prisoner from Sink, J., at October Term, 1931, of 
HENDERSON, 

Criminal prosecution tried upon an indictment charging the prisoner 
with the murder of Margie Hill Edney. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by electrocution. 

The prisoner appeals. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
No counsel for defendant, 


Stacy, C. J. At the October Term, 1931, Henderson Superior Court, 
the defendant herein, Plato Edney, was tried upon an indictment charg- 
ing him with the murder of his wife, Margie Hill Edney, which resulted 
in a conviction and sentence of death. The prisoner gave notice of appeal 
to the Supreme Court, and was allowed 90 days from the adjournment 
of the trial term of court within which to make out and serve statement 
of case on appeal, and the solicitor was given 60 days thereafter to 
prepare and file exceptions or counter case, 

Service of the prisoner’s statement of case on appeal, which contains 
no assignments of error, was accepted by the solicitor 9 January, 1932, 
and the same was filed in this Court 4 May, 1932. Nothing more has 
been done, The record has not been printed or mimeographed, and no 
briefs have been filed. The case should have been ready for argument 
3 May, 1932, at the call of the 18th District, the district to which 
it belongs. Rule 7, Rules of Practice, 200 N. C., 818; Carroll v. Alfg. 
Co., 180 N. C., 660, 104 8. E., 528. 

The prisoner having failed to prosecute his appeal, or to comply with 
the rules governing such procedure, the motion of the Attorney-General 
to affirm the judgment and dismiss the appeal must be allowed CS. v. 
Massey, 199 N. C., 601, 155 8. E., 255, S. v. Dalton, 185 N. C., 606, 
115 8. E., 881), but this we do only after an examination of the record 
in the case to see that no error appears on the face thereof, as the hfe 
of the prisoner is involved. S. 7. Gofdsfon, 201 N. C., 89, 158 S. E., 926; 
S. v. Ward, 180 N. C., 693, 104 8. E., 531. 

The judgment, while somewhat informal, as it makes no reference to 
the trial or the erime of which the prisoner was convicted, is, neverthe- 
less, we apprehend, sufficient to meet the requirements of C. S., 4659. 
This statute provides that when a death sentence 1s pronounced against 
any person, convicted of a capital offense, it shall be the duty of the 
judge pronouncing such sentence to make the same in writing, which 
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shall be filed in the papers in the case against such convicted person and 
a certified copy thereof transmitted by the clerk of the Superior Court, 
in which such sentence is pronounced, to the warden of the State peni- 
tentiary as his authority for executing such death sentence. S. v. Taylor, 
194 N. C., 738, 140 S. E., 728. 

Judgment affirmed. Appeal dismissed. 


COLUMBUS OIL COMPANY v. W. M. MOORE anp JOHN W. MOORE, 
TRADING AS MOORE’S SERVICE STATION. 


(Filed 11 May, 1982.) 
Trial G d—It is error for the court to allow council to poll jury and to 


ask questions other than those relating to their assent to verdict. 


It is the duty of the trial judge to receive the verdict of the jury duly 
returned into court and to grant a motion aptly made to poll the jury, 
but the jury must be polled by the judge himself or the clerk under his 
supervision, and the only questions that may be asked are whether each 
juror assented to the verdict and still assented thereto, and where an 
attorney has been allowed to poll the jury and to ask questions beyond 
the proper scope of such inquiry a motion for judgment according to the 
verdict which had been duly returned into court as a unanimous verdict 
should be allowed. 


AppreaL by plaintiff from Finley, J., at February Term, 1932, of 
MercKLENBURG. Reversed and remanded. 

This is an action to recover the sum of $7,866.49, with interest from 
11 March, 1929, due for gasoline, oil and merchandise sold and delivered 
by plaintiff to Moore’s Service Station. 

It is alleged in the complaint that at the dates of the sale and delivery 
of the gasoline, 011 and merchandise by the plaintiff to Moore’s Service 
Station, the defendants, W. M. Moore and John W. Moore were partners 
trading under the name of Moore’s Service Station, and that under said 
partnership name they were operating a filling station in the city of 
Charlotte, N. C. This allegation is denied in the answer filed by the 
defendant, W. M. Moore. No answer was filed by the defendant, John 
W. Moore. Judgment by default final was rendered against the defend- 
ant, John W. Moore, for the sum of $7,866.49, with intevest and costs. 
There was no exception to or appeal from this judgment. 

At the trial, issues were submitted to the jury as follows: 

“1, Was the defendant, W. M. Moore, a partner in the business 
operated as Moore’s Service Station, as alleged in the complaint? 
Answer? ......0... 
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2, In what amount, if any, is the defendant, W. M. Moore, indebted 


to the plaintiff on the cause of action alleged in the complaint? Answer: 
2) 


Pe 


allegations in its complaint with respect to the partnership, and also 
with respect to the amount due by Moore’s Service Station to the plain- 
tiff. The defendant, W. M. Moore, introduced evidence tending to con- 
tradict the evidence introduced by the plaintiff with respect to the 
partnership, but introduced no evidence with respect to the amount due 
the plaintiff by Moore’s Service Station. The evidence introduced by 
both plaintiff and defendant was submitted to the jury. 

After the jurors had retired to the jury room and after they had 
deliberated for some time as to their verdict, they returned into court, 
and announced that they had agreed upon their verdict. They had 
answered the first issue “Yes,” and the second issue, “$3,933.40.” The 
foreman of the jury, in the presence of the other jurors, said to the 
court: “This is our verdict, your Honor. We intended to answer it for 
half of what the plaintiff sued for.” In apt time, counsel for defendant 
moved that he be permitted to poll the jurors, under the supervision of 
the court, as to their verdict. The plaintiff objected, its objection was 
overruled and plaintiff excepted. 

Counsel for defendant thereupon proceeded, subject to the exception 
of the plaintiff, to examine the jurors, individually, with respect to 
their answers to the issues. By this examination, counsel for defendant 
sought to show, and did show that certain of the jurors had agreed to 
answer the first issue, “Yes,” upon the agreement of other jurors, that 
the second issue should be answered, “$3,933.40,” or one-half of the 
amount sued for by the plaintiff. All of the jurors stated, in response 
to questions addressed to them by counsel for defendant, that they had 
assented in the jury room to the verdict tendered to the court by their 
foreman. One of the jurors stated that notwithstanding he had assented 
to the verdict, as tendered, he was of opinion that there was no partner- 
ship between the defendant, W. M. Moore, and John W. Moore, as 
alleged in the complaint, but had agreed that the first issue should be 
answered “Yes,” upon the agreement of the other jurors that the second 
issue should be answered “$3,933.40.” This juror said: “We all decided 
that if the verdict as we return it, was not permissible, if we could not 
answer the second issue ‘$3,933.40,’ we would all vote to answer the issue 
the full amount sued for by the plaintiff. I agreed to the verdict because 
the others agreed to it, and not because I thought there was a partner- 
ship. I do not now think there was a partnership.” 
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At the conclusion of the examination of the jurors by counsel for 
defendant, and before the jurors were discharged, defendant moved that 
the verdict be set aside, because it appeared from the poll of the jurors, 
that the verdict was not unanimous, and also because it appeared from 
its face that the verdict was a compromise verdict. This motion was 
allowed and plaintiff excepted. 

From judgment setting aside the verdict returned into court by the 
jury, and ordering a new trial, the plaintiff appealed to the Supreme 
Court. 


i. L. Taylor and T. L. Kirkpatrick for plaintiff. 
Cansler & Cansler, H.C. Jones and M. C. Moysey for defendant. 


Connor, J. In Lipscomb v. Cox, 195 N. C., 502, 142 8. E., 779, 
it is said: “The right of either party to poll the jury in both criminal 
and civil actions is firmly established by the decisions in this State. The 
predominant purpose of the poll is to ascertain if the verdict as tendered 
by the jury is the ‘unanimous verdict of a jury of good and lawful 
men in open court’ as preseribed by the Constitution, Art. I, sec. 18, for 
erlminal causes. One of the first cases dealing with the subject is 
S. v. Young, 77 N. C., 498. The Court held: ‘When the verdict has 
been received from the foreman and entered, it is the duty of the clerk 
to cause the jury to hearken to their verdict as the court has it recorded, 
and to read it to them, and say: “So, say you all.” At this time any 
juror can retract on the ground of conscientious scruples, mistake, fraud 
or otherwise, and his dissent would then be effectual.’ It is held to the 
same effect in In re Sugg’s Will, 194 N. C., 638, 140 S. E., 604: ‘The 
right to poll the jury is recognized in order that it may be ascertained 
whether or not the verdict as tendered is the unanimous clecision of the 
jurors. If it is found by such poll that one juror does not then assent 
to the verdict as tendered, such verdict cannot be acceptec, for it is not 
as a matter of law the unanimous decision of the jury. In Yrantham v. 
Furniture Co., 194 N. C., 615, 140 S. E., 300, the Court said: ‘The 
verdict of a jury is sacred. It should represent the concurring judgment, 
reason and intelligence of the entire jury, free from outside influence 
from any source whatever.’ The decisions of this State establish the 
principle that the verdict of a jury, to be effectual, must be free from 
outside influence of whatsoever kind or nature. Wright v. Hemphill, 
SIN. C., 33, Petty v. Rousseau, 94 N. C., 362, Metcheil v. Mitchell, 
122 N. C., 382, Lumber Co. v. Lumber Co., 187 N. C., 417, Alston v. 
Alston, 189 N. C., 299.” 
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In the instant case, the defendant had the right to have the jurors 
polled, for the purpose of ascertaining before the verdict tendered by 
them was accepted by the court and recorded, whether or not each juror 
assented thereto. The request for the poll was made in apt time. It 
was error, however, for the court to allow the motion of counsel for 
defendant that he be permitted to poll the jurors, under the supervision 
of the court. It has been the uniform practice in this State for the poll 
to be made by the judge or by the clerk, under the direction of the 
judge. This practice is in accord with the principle upon which the 
poll of the jurors is allowed. To permit counsel for either party to 
conduct the poll would violate the principle that no outside influence 
should be exerted upon jurors with respect to their verdict. 

After the issue or issues in an action, civil or eriminal, have been 
submitted to the jurors, and they have come into open court, and an- 
nounced that they have agreed upon their verdict, either party to the 
action may request the judge to poll the jurors, or to have them polled 
by the clerk, with respect to the verdict tendered by them. When the 
request is made in apt time, it is the duty of the judge to comply there- 
with. The poll, however, must be conducted by the judge, or by the 
clerk, under his direction. It 1s error for the judge to permit counsel 
for either party to examine the jurors, collectively or individually, for 
the purpose of impeaching them or their verdict. Even when the judge 
or the clerk under his direction, conducts the poll, the only question 
addressed to the jurors should be substantially as follows: “Is this your 
verdiet, and do you now assent thereto?’ It would manifestly be 1m- 
proper for the judge or the clerk to attempt to impeach the jurors or 
their verdict by seeking to ascertain by an examination of cach of the 
jurors the grounds upon which the jurors had agreed upon their verdict. 
Counsel for a party to the action cannot be permitted to do what neither 
the judge nor the clerk would be permitted to do. 

It was error in the instant case for the judge to permit counsel for 
defendant to examine the jurors for the purpose of showing that their 
verdict was not unanimous, or that the verdict tendered by them was a 
compromise verdict. It was likewise error for the judge to decline as a 
matter of law to reecive the verdict, upon facts found by him, from 
evidence elicited by such examination. For this error the judgment in 
this action is reversed, and the action is remanded that judgment may 
be entered on the verdict, in accordance with the motion of the plaintiff. 

Reversed and remanded. 
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Howvuck v. Hickory, 


FRANK H. HOUCK ann PRANK C, PREVETTE, By His NEXT FRIEND, B. L. 
PREVETTE y. THE CITY OF HICKORY. 


(Filed 11 May, 1932.) 


Municipal Corporations G a-——Charter prohibition of second assessment 
within ten years held not affected by statute validating levies in 
general. 


Where the charter of a city expressly provides that a second assessment 
of property for permanent improvements shall not be made within ten 
years from a prior assessment on the same property for that purpose: 
Held, a second assessment of a lot within ten years is void, and a later 
statute validating prior assessments and proceedings therefor but which 
does not repeal the charter restrictions or purport to authorize assess- 
ments does not affect this result, the later statute being an enabling 
statute affecting defects or omissions in procedure only. 


APPEAL by defendant from Moore, J., at September Term, 1931, of 
CatawBa, Affirmed. 

The admitted facts as set out in the judgment are as follows: 

1. For a number of years prior to 1921 the plaintifis were the owners 
in fee of a certain lot in the city of Hickory, a municipal corporation, 
situated at the northeast corner of the intersection of Twelfth Street 
and Seventh Avenue, having a frontage of 25 feet on the east side of 
Twelfth Street and 96 feet on the north side of Seventh Avenue, and 
oceupied said lot with a building for merchandising purposes. In the 
year 1921, while they owned and occupied said lot, the city of Hickory 
permanently improved Twelfth Street by laying thereon a conercte 
asphalt top hard surface the full width of said street in front of said 
lot, assessed said lot one-third the cost of the permanent improvement 
so made along the frontage of said lot on Twelfth Street, as the charter 
of the defendant provided might be done, and said assessment was duly 
paid. 

2. In or about the year 1925, the provisions of the charter of the 
city of Hickory under which it could assess one-third of the cost of 
permanent street improvements against the adjoining property were 
amended so as to increase such provisions to one-half of te cost thereof. 

3. In the year 1928 the defendant permanently tmproyed Seventh 
Avenue in said city by laying thercon a concrete hard surface the entire 
width of the street and the entire length of the lot herein above described 
on the south side, and attempted to assess against said lot one-half the 
cost of said permanent improvement on Seventh Avenue in the amount 
of $335.62, and demanded payment of the plaintiffs of the amount of 
said attempted assessment; whereupon, the plaintiffs brought this action. 
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The charter of the city of Hickory, Article 8, see. 7, Private Laws of 
1913, in force in 1921 and 1928, when the permanent improvement on 
Seventh Avenue was made, provides among other things as follows: 
“Where permanent street improvements shall be made the property 
bearing such assessments shall not be assessed again until after the ex- 
piration of ten years from the date of the last preceding assessment.” 

4. The plaintiffs brought this action on 5 December, 1930, and filed 
their complaint on the same day. An answer was filed thereto by the 
defendant and the case so stood when, on 14 February, 1931, the Gen- 
eral Assembly of North Carolina passed an aet entitled: “An aet to 
prevent losses to general municipal taxpayers in Catawba County.” 
Subsequently the defendant amended its answer and pleaded the said 
act as an estoppel and in bar of any recovery by the plaintiffs im this 
action, and it was agreed at the trial that unless said act was a bar 
to the plaintiffs’ recovery, then that judgment should be rendered in 
favor of the plaintiffs. There was offered in evidence the summons to 
show its date and the date of filing the complaint, the charter of the 
eity of Hickory, hereinbefore mentioned in the Private Laws of 1913, 
and a certified copy of the Private Laws of 1913, and a certified copy 
of the House Bill and Journals under which was enacted the act of 
14 February, 1931, hereinbefore mentioned. 

Upon the foregoing facts the court, being of opinion that said act of 
14 February, 1931, is not a bar or an estoppel upon the plaintiffs to 
seek and have the relief which they are demanding in the present action, 
and being further of the opinion that the defendant could not legally 
assess the lot of the plaintiffs for the cost of any permanent improve- 
ment on said lot made within ten years after the permanent improye- 
ment on Twelfth Street, made in 1921, and finding as a fact that the 
improvements made in 1928 were within a period of seven years of said 
time, adjudged that the attempted assessment for the improvement on 
Seventh Avenue along said lot, in 1928, is unlawful, and, therefore, 
null and void. 

lt was further adjudged that the defendant, its cfhcers and repre- 
sentatives, be perpetually enjoined and restrained from assessing or at- 
tempting to assess, collecting or attempting to collect any part of the 
cost of any permanent strect Improvement made in 1928 against any 
portion of the plaintiffs’ lot at the northeast intersection of Twelfth 
Street and Seventh Avenue, in the city of Hickory. 

The defendant excepted and appealed. 


E. B. Cline and Theodore F. Cummings for plaintiffs. 
Self, Bagby, Athen & Patrick for defendant. 
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Apams, J. The record discloses an agreement by the parties that 
judgment should be awarded the plaintiffs unless the «et of 1931 en- 
titled “An act to prevent losses to general municipal taxpayers in 
Catawba County,’ is a bar to the plaintiffs’ recovery. Whether the 
act coustitutes such a bar is the question for decision. 

The charter of the city of Hickory contains the following provision: 
“When permanent street improvements shall be made, the property 
bearing such assessments shall not be assessed again until after the ex- 
piration of ten years from the date of the last preceding assessment.” 
This is a hteral transcript of a clause embraced im the eharter of the 
city of Charlotte, the scope and significance of which were explained 
and declared in Flowers v. Charlotte, 195 N. C., 599. In that case the 
question was whether an assessment for improvements on Sunnyside 
Avenue was void because made before the expiration of ten years from 
the date of the assessment for improvements on Louise Avenue, This 
Court held that the assessment was void without regard to the fact that 
the second assessment was made under the provisions of Article LX, ch. 
56, of the Consolidated Statutes. We must abide by this decision unless 
its application is made ineffective by the cited act of 1961. 

The assessment made by the city of Hickory in 1928 was void. The 
ten-year provision of the charter was then im force; it is now in force 
because it has never been repealed. The act of 1931 has no repealing 
clause; nor does it purport to authorize an assessment for the improve- 
ment of the streets of the city. It provides that all assessments pre- 
viously levied on property for the improvement of streets and sidewalks, 
including all proceedings taken by the governing body prior to the 
assessments, shall be legalized and validated. Obviously it was enacted 
as an enabling statute, designed to cure defects or onussions in the 
procedure taken by the governing bodies of cities, towns, and villages 
in Catawba County, who have authority to improve the streets and to 
levy assessments upon adjoining property. It neither empowers the 
municipal authorities to levy an assessment nor is effective to restore 
vitality to an assessment that never had life. 

The appeal presents the case of a law positively forbidding an assess- 
ment within a period of ten years from 1921 and of a subsequent statute 
purporting to legalize and validate the forbidden assessment, without 
repealing the prohibition or affirmatively authorizing a second assess- 
ment. In these circumstances the latter statute does not abrogate or 
nullify the former. 

This position 1s not inconsistent with the decision in /Telton v. Aochs- 
ville, 189 N. C., 144. There the assessment was levied although no 
petition had been filed as required by section 2706 of the Consolidated 
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Statutes. This section provides that every municipality shall have power, 
by resolution of its governing body upon petition made as provided, to 
cause local improvements to be made and to defray the expense by local 
assessmicnt. Failure to file the petition was a fatal defect, but it was a 
defect of procedure remediable by legislation. An act of the General 
Assembly, ratified 23 February, 1923, authorized the commissioners of 
Mocksville to proceed with or without a petition. It did more than this. 
It expressly conferred upon the commissioners the power to levy special 
assessments for improvements then in progress or completed within 
two yeurs prior to the ratification of the act and validated previous pro- 
ceedings. There is a distinction, we think, between the pending case and 
Holton v. Mocksville, supra, In the former there is a direct prohibition 
against a second assessment within a stated period and an absenee of 
subsequent authority to make the levy; in the latter not ouly is a second 
assessment authorized, but the remedial act was intended merely to cure 
a defect in procedure. 

In our opinion the act of 1931 1s not a bar to the plaintiff's recovery. 
Judgment 


Affirmed. 


IN RE ESTATE OF FRED STYERS. 
(Filed 11 May, 1982.) 


1. Clerks of Court C a—Duties of clerk in appointing or removing per- 
sonal represcntatives are separate and distinct from general duties. 


Although Art. IV, sec. 17, of the Constitution of 1868 relating to the 
probate jurisdiction of the clerks of the Superior Courts was stricken 
out of the Constitution of 1878, and the Constitution does not now pre- 
scribe the jurisdiction of clerks, the clerks now perform the duties form- 
erly pertaining to the office of judges of probate, and such jurisdiction 
is exercised separate and distinct from their general duties as clerks. 
Cc. 8., 1, 9388(14). 


2, Courts A c—On appeal from order of clerk appointing administrator 
Superior Court may reverse order but case should then be remanded. 
The Superior Court has jurisdiction to hear an appeal from the order 

of the clerk appvinting an administrator for the estate of a deceased, 
but where the clerk's order is reversed the Superior Court has no juris- 
diction to appoint another administrator, and the case should be remanded 

to the clerk, and this result is not affected by the provisions of C. S8., 687, 
conferring jurisdiction on the Superior Court to determine all matters in 
controversy upon appeal from the clerk in any civil action or special 
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proceeding, the appointment of an administrator being neither a civil 
action nor a special proceeding. Jn re Estate of Wright, 200 N. C., 620, 
distinguished upon principles of the equity jurisdiction of the Superior 
Courts. 


ApPPpEAL by Luther West from Clement, J., at December Term, 1931, 
of Davie. Error. 

Fred Styers died 28 May, 1931, leaving a widow, Viola Styers, and 
a son, Henry Ford Styers, who is about twelve years of aze. The widow 
renounced her right to administer on the estate of her deceased husband 
and nominated Luther West for appointment. J. C. Styers on behalf 
of himself and his brothers and sisters protested the appointment of 
West on the following grounds: (1) Fred Styers was shot and killed 
by John Henry ILauser, who has been convicted of murder in the first 
degree; (2) the estate of Fred Styers has a cause of action for wrongful 
death against John Henry Hauser; (8) Viola Styers is a daughter of 
John Henry Hauser and upon his death will inherit a part of his 
estate; (4) her nominee, if appointed administrator, will be under her 
iufluence and will not bring suit for the wrongful death of the deceased; 
(5) her interests are adverse to those of her deceased husband’s estate; 
(6) she is disqualified to act as personal representative of his estate and 
to nominate the appointee; (7) Luther West is a brother-in-law of 
Floyd Hauser, a son of John Henry Hauser, subject to his control, and 
disqualified to act. 

The clerk appointed Luther West as administrator and the pro- 
testant excepted and appealed to the Superior Court. At the December 
Term the trial judge held that by reason of antagonistic interests Viola 
Styers is disqualified and should not be heard to nominate the appointee, 
and that Luther West for specified reasons is likewise incompetent. The 
judge thereupon appointed a third party of his own selection and au- 
thorized the appointee to give bond and enter upon the adiministration 
of the estate. Luther West excepted and appealed. 


Jacob Stewart for appellant. 
Elledge & Wells for appellee. 


Apams, J. The appellant contests the power of the presiding judge, 
after reversing the order of the clerk, to retain jurisdiction and appoint 
the administrator. If this position is sustained the other 2xceptions may 
be disregarded. 

The Constitution of 1868 contained the following section: “The clerks 
of the Superior Courts shall have jurisdiction of the probate of deeds, 
the granting of letters testamentary and of administration, the appoint- 
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ment of guardians, the apprenticing of orphans, to audit the accounts of 
executors, administrators and guardians, and of such other matters as 
shall be preseribed by law. All issues of fact joined before them shall be 
transferred to the Superior Courts for trial, and appeals shall lie to the 
Superior Courts from their judgments in all matters of law.” <Art. LV, 
sec, Li. 

Pursuant to this constitutional provision the General Assembly en- 
acted statutes prescribing the qualification and general duties of clerks 
of the Superior Courts while acting 1n the respective capacities of clerks 
and of judges of probate. Battle’s Revisal: Code Civil Procedure, ch. 
S; Probate Courts, ch. 90. These statutes were designed to indicate and 
to stress the distinction between the general duties and the special juris- 
dietion of a clerk of the Superior Court. In the performance of his 
general duties he kept a record of his official acts, issued process, and 
entered in the dockets of his office minutes of all proceedings. As a 
separate department of the court he exercised jurisdiction in matters 
of probate. On appeal from the clerk it became necessary to determine 
whether the appellate jurisdiction was derivative and it was held that 
the judge should decide the question presented and, if derivative and 
further action was necessary, should remand the ease to the clerk. Ac- 
cordingly it was said in Pearce vw. Lovinier, 71 N. C., 248, that upon 
appeal from an order of the clerk appointing or removing an administra- 
tor the Superior Court had jurisdiction, not to make the appointment 
or removal, but mercly to issue a procedendo requiring the clerk to 
appoint a suitable person to administer the estate. 

The Convention of 1875 struck out section 17, Art. IV, of the Consti- 
tution of 1868 and substituted sections 16 and 17 of Art. IV of the 
present Constitution, which provide that clerks shall be elected by the 
qualified voters and shall hold their offices for four years. The clerks 
now have no jurisdiction prescribed by the Constitution and the office 
of judge of probate is abolished. Duties formerly pertaining to the 
judges of probate are now performed by the clerks of the Superior 
Court; but the distinction between their general duties and their special 
jurisdiction is maintained in cases decided after the Constitution was 
amended. Brittain v. Mull, 91 N. C., 498. Although the office of 
probate judge is abolished the clerk in appointing or removing a per- 
sonal representative exercises functions separate and distinct from his 
duties as clerk, as certainly as if he were entitled judge of probate. 
Edwards v. Cobb, 95 N. C., 4. 

Upon this theory the appellant contends that the judge had no power 
to appoint any person to administer the estate of the deceased, and that 
it was his duty after deciding the question presented for review to 
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remand the cause for further proceedings. The appellee insists that 
by virtue of C. S., 637 the judge had jurisdiction to proceed to final 
judgment. The section provides in effect that whenever a civil action 
or special proceeding begun before the clerk is for any reason sent to 
the Superior Court the judge shall have jurisdiction and may hear and 
determine all matters in controversy unless justice requires that it be 
remanded. It has been said that the judge was given -urisdiction “to 
prevent the anomaly of a cause brought before the clerk and regularly 
carried by appeal or transfer to the judge of the same court (the clerk 
being only the finger of the court) being dismissed to %e begun again 
before the same judge.” Jn re Hybart’s Estate, 129 N. C., 180. The sec- 
tion has been held applicable also in proceedings for tne partition of 
real property, for the sale of land to make assets, for the recovery of 
a legacy (C.S., 147), and for condemnation of land. Foreman v. Hough, 
98 N. C., 3886; Ledbetter v. Pinner, 120 N. C., 456; York v. McCall, 
160 N. C., 276; Perry v. Perry, 179 N. C., 445; Selma v. Nobles, 183 
N. C., 822. In terms it relates to “a civil action or special proceeding.” 
The clerk of:the Superior Court has jurisdiction within his county to 
grant letters of administration (C. S., sec. 1, sec. 938(14) ; but the mode 
of his appointment is neither a civil action nor a special proceeding. 
Edwards v. Cobb, supra; In re Battle, 158 N. C., 388. We are of 
opinion, therefore, that the judge had no jurisdiction to appoint an 
administrator of the Styers estate. The clerk’s order was subject to 
review on appeal. In re Battle, supra; In re Gulley, 186 N. C., 78. 
But when the question thus presented was disposed of and the appoint- 
ment of West was reversed the cause should have been remanded to the 
clerk for further proceedings. 

The appellee cites In re Estate of Wright, 200 N. C., 620. In that 
case the action for the construction of the family agreement and for 
advice as to the management and settlement of the estate and the pro- 
ceeding before the clerk for the removal of the executors were con- 
solidated without objection. It was therefore held that the judge made 
ho error in retaining jurisdiction and appointing a receiver with power 
to settle the estate according to the family agreement, the Court ap- 
proving the following excerpt from Fisher v. Trust Co., 188 N. C., 90: 
“The jurisdiction of courts of equity to entertain administration suits 
at the instance of creditors, devisees, and legatees has been uniformly 
recognized and frequently exercised.” The facts there staved are entirely 
distinct from those in the case before us. 

Error. 
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J. 8. ALFORD v. SEABOARD AIR LINE RAILWAY COMPANY. 
(Filed 18 May, 1932.) 


1. Master and Servant F a—No award had been made in this case and 
jcinder of insurer as party plaintiff in employee’s action was error. 
An award under the Workmen’s Compensation Act as contemplated by 
“section 55 thereof is a present determination of a claim of an employee 
after a hearing, and the award must be in writing and be accompanied 
by a statement of the findings of fact and rulings of law and other mat- 
ters pertinent to the question at issue, and must be filed in the record of 
the proceedings before the Industrial Commission, and an alleged agree- 
ment for compensation, between the insurer and an injured employee 
which agreement has not been passed upon by the Industrial Commission, 
is not an award under the act, and the insurer executing the agreement 
is not entitled to subrogation under section 11 of the act and may not 
intervene as a party plaintiff in the employee's action against a third 
person. 
2. Appeal and Error J d—-It will be assumed that court had facts before 
it sufficient to support its order for joinder of receiver as party. 


Where the trial judge has allowed a motion to make the receivers of a 
defendant corporation a party defendant in an action for damages, it will 
be assumed, nothing to the contrary appearing, that there were facts 
before the court sufficient to justify his order, and Held: the joinder of 
the receivers was proper if they had been appointed subsequent to the 
institution of the action. 


CivIL AcTION, before Small, J., at September Term, 1931, of FRan KLIN. 

The plaintiff instituted this action against the defendant, alleging 
that he suffered a personal injury due to the negligent operation of 
certain box cars. iin answer was filed denying the allegations of negli- 
gence, and thereafter the defendant filed a plea in abatement and motion 
to dismiss. In substance the plea in abatement alleges that the plaintiff 
at the time of his injury was an employee of W. H. Griffin Company, 
and that he and the employer had accepted the provisions of the Work- 
men’s Compensation Act. In support of the plea the defendant offered 
in evidence an “agreement for compensation for disability, dated 31 
May, 1930.” This purported agreement was set forth upon a prepared 
form showing that the date of the injury was 18 March, 1930, and that 
the average weekly wages of the employce was $35.00 per week. It was 
further agreed that the employer should pay to the plaintiff employee 
a certain compensation therein specified. On the same day the sum of 
$148.50 was paid to the plaintiff. 

The compensation agreement was duly filed with the Industrial Com- 
mission, but said Commission did not approve the same. When the 


720 IN THE SUPREME COURT. [ 202 
ALFORD v. R. R. 


cause came on to be heard the Indemnity Insurance Company of North 
America appeared and filed a petition setting out that it was the insurer 
of the plaintiff, and that it had paid out the sum of $148.50 as com- 
pensation together with a medical bill of $20.00, and requesting that 
it be permitted to intervene as party plaintiff in the cause. The trial 
judge denied the plea in abatement, allowed the petition of the insur- 
ance carrier to become a party, and granted the motion of the plaintiff, 
making the receivers of the defendant parties to the action. 
From the judgment so rendered the defendant appealed. 


Yarborough & Yarborough, Cooley & Bone and Battle & Winslow. 
for plaintiff and Indemnity Insurance Company of North America. 
Murray Allen for defendant. 


Broepen, J. Does the compensation agreement constitute an award 
within the meaning of section 11 of the Compensation Act? 

This suit was instituted on 4 April, 1930, to recover damages for 
personal injury. Subsequently, to wit, on 31 May, 1930, a compensation 
agreement was filed with the Industrial Commission, bv.t said Commis- 
sion either failed or declined to approve the same. Section 11 of the 
Compensation Act permits an employee to recover damages for injury 
against ‘a third person or persons before an award is made under this 
act and prosecute the same to its final determination; but either an 
acceptance of an award hereunder, or the procurement of a judgment 
in an action at law shall be a bar to proceeding further with alternate 
remedy.” The question then arises: What is an award as contemplated 
by the statute? Section 58 prescribes the legal essentials of an award. 
An award is conceived by the statute to be a present determination of 
the merits of the claim after a hearing of the parties and their witnesses, 
It must be “filed with the records of proceedings, and coy of the award 
shall immediately be sent to the parties in dispute.” Consequently the 
award must be in writing and in controverted cases must be accom- 
panied by “a statement of findings of fact, rulings of law and other 
matters pertinent to the questions at issue.” Manifestly no award has 
been made to the plaintiff. 

While the terms of the statute are plain, it is perhaos not amiss to 
note that courts in other jurisdictions have held that a compensation 
agreement filed but not approved does not constitute an award. See 
Brown v. Rf. f., ante, 256; Bruce v. Stutz Motor Co., 148 N. E., 161, 
American Mutual Life Ins. Co. v. Hamilton, 1385 8. E., 21. 

By virtue of the express terms of the statute the right of the carrier 
does not arise until an award has been made. Hence the trial judge 
erred In permitting the carrier to become a party to the action. 
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It is contended that it was error to make the receivers of defendant 
parties to the suit. Apparently the suit was begun before receivers 
were appointed for the defendant. Ilowever, it 1s to be assumed in the 
absence of facts to the contrary that the judgment was supported by 
the facts before the court at the time. Moreover if the action was 
commenced before receivers were appointed, it was entirely proper that 
they should be made parties. Black v. Power Co., 158 N. C., 468, 74 
S. E., 468. 

Modified and affirmed. 


H. S. JONES er av. v. CIVY OF HIGH POINY. 
(Filed 18 May, 1982.) 


1. Appeal and Error J e—Repeated asking of incompetent question held 
not prejudicial where answer was excluded and not made in hear- 
ing of jury. 

Where witnesses have been repeatedly asked an incompetent question 
by counsel, but their answers have been excluded and it appears that 
the answers Were not made in the hearing of the jury, an exception to 
the frequent repetition of the question will be overruled on appeal, it 
uppearing that the appellant had not been prejudiced thereby. 


2. Municipal Corporations E f-——Exclusion of testimony of value of plain- 
tifl’s land without sewerage plant held not reversible error. 

In an action against a city for damages caused the plaintiff's land 
by its sewage disposal plant, exclusion of evidence as to the value of the 
plaintiff's land without the plant will not be held for error, the pro- 
posed testimony being to the value of the Jand under conditions which 
did not exist, and the jury being specially instructed that the defendant 
had a right to erect and operate the plant at the location chosen. 


3. Same—Instruction in this case clearly charged that plaintiff could 
recover only damages to land caused by odors from sewerage plant. 
In an action against a city to recover damages caused by its sewage 
disposal plant an instruction that the jury might take into consideration 
the decreased market value of the plaintiff's land which was caused by 
the erection, maintenance and operation of the plant will be taken in 
connection with the explanatory instructions that the specific question 
was whether the plaintiff's land had been damaged by reason of odors 
emanating from the plant, and that the defendant had a right to erect 
and operate the plant at that site as a governmental function, and the 
charge will not be held for error and is not subject to the criticism that 
it is impossible to say upon what part of the charge the verdict was 
based. 


Apreau by defendant from Warlich, J., at November Term, 1931, of 
GuILForp. No error. 
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The plaintiffs brought suit to recover damages for injury to their 
property by the defendant’s operation of a sewage disposal plant. 

The following verdict was returned by the jury: 

1. .\rve the plaintiffs the owners of the lands deserized in the com- 
plaint, as alleged in the complaint and the amendments thereto? An- 
swer: Yes—by consent. 

2. Have the plaintiffs’ lands, as described in the complaint, been dam- 
aged by the installation and maintenance of the defendant’s sewage 
disposal plant, as alleged in the complaint? Answer: Yes. 

3. If so, what permanent damages, if any, are the plaintiffs entitled 
to recover? wAnswer: $8,500. 

Judgment for the platutiffs and appeal by the defendant upon as- 
signed error. 


Walser & Casey and Frazier & Frazier for plaintiffs, 
(rover H, Jones and Sapp & Sapp for defendant. 


Apams, J. We have serutinized the defendant’s exceptions and find 
that a minute review of them would result merely in a restatement of 
fannhar principles. It is hardly necessary to do more than advert to 
some of the exceptions entered of record, but none has seen overlooked. 

If. 8. Jones, one of the plaintiffs, was asked on the direct examination 
whether the premises in question had been infested with flies and 
mosquitoes subsequently to the construction of the plant. The defend- 
ant’s objection was sustained. Thereafter the interrogatory was pro- 
pounded to several other witnesses and in each instance the court made 
the same ruling. The defendant excepted to the frequent repetition of 
the question, but as the answer was recorded “not in the hearing of 
the jury” we are unable to see how the defense could have been preju- 
dieed. These exceptions are therefore overruled. 

The court excluded evidence tending to show the reasonable market 
ralue of the land without the plant and the defendant excepted on the 
ground that the answer would have shown that the witness based his 
estimate of the decreased value of the land solely on the fact that the 
plant had been built at its present site. We do not agree with the 
defendant in its interpretation of the proposed evidence. The gruvamen 
of the complaint is the partial taking of the plaintiffs’ property by the 
creation of a nuisance, and the jury was specially instrueted that the 
defendant had the right to erect the plant and install the machinery. 
Dayton v. -Lsheville, 185 N. C., 12; Sandlin v. Wilminalon, 185 N. C., 
257. The mere circumstance that the witness was not permitted to ex- 
press an opinion as to the value of the land under conditions which did 
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not exist 1s not an adequate reason for disturbing the judgment. The 
other exceptions to the evidence, we think, are without substantial merit 
and require no discussion. 

The court gave the substance of the prayer for instruction which is 
the subject of the twenty-third exception; and the objection that the 
jury was permitted to attribute the decreased market value of the 
property to the erection, maintenance, and operation of the plant must 
be taken 1n connection with the explanatory instruction that the specific 
question was whether the premises were substantially affected by odors 
emanating from the plant in its operation. The charge on this point, 
we think, is not subject to the criticism that it is impossible to say 
upon what part of the charge the verdict was based. The judge told 
the jury in words that could not have been misunderstood that the 
defendant had the right to operate the plant as a governmental function 
and more than once directed attention to the immediate question whether 
odors emanating from the plant substantially decreased the market value 
of the land. We are unable to discover any suthcient reason for holding 
that upon return of the jury to the box the court’s definition of a 
nuisance was detrimental to the defense. For these reasons exceptions 
27-30 must be overruled. The others are formal. 

No error. 


NORTHERN MACHINE WORKS, INcorporATED, vy. JULIUS C, 
HUBBARD ET AL. 


(Filed 18 May, 1982.) 


Taxation H f—Tax sale of personal property without notice to registered 
mortgagee is void. 

The requirements of our statute C, 8., 7986 that the sheriff of the 
county give the mortgagee of personal property ten days notice of a sale 
of the mortgaged property for taxes under a levy is mandatory and not 
mercly directory, and where no notice of the tax sale has been given the 
mortgagee of a duly registered mortgage, his right to the possession of 
the property is superior to that of the purchaser at the tax sale, but his 
possession is solely for the purpose of foreclosing the mortgage by sale 
of the property, and: NSemble, the proceeds from the foreclosure sale 
should be applied to reimburse the purchaser at the tax sale for the 
amount of taxes paid by him before they are applied on the mortgage 
debt. 


Apprat by defendants from Clement, J., at October Term, 1931, of 
Witkes. No error. 
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This is an action to recover possession of certain personal property 
described in the complaint, and in the possession of the defendant, 
Julius C. Hubbard, at the date of the commencement of this action. 

The plaintiff claims title to the property under a conditional sales 
agreement or chattel mortgage executed by the defendant, Frank A. 
Carr, and duly recorded in the office of the register of deeds of Wilkes 
County, on 21 December, 1925. The debt secured by the conditional sales 
agreement or chattel mortgage has not been paid. 

The defendant, Julius C. Hubbard, claims title to the property under 
a sale made thereof by the tax collector of the town of Wilkesboro, N. C., 
on 38 June, 1929, for the collection of the taxes levied thereon for the 
years 1926 and 1927. The property was hsted for taxation during said 
years by the defendant, Frank A. Carr. None of the defendants other 
than the defendant, Julius C. Hubbard, claims title to the property in 
controversy. 

There was evidence tending to show that prior to the date of sale, 
the tax collector of the town of Wilkesboro, N. C., levied on the prop- 
erty deseribed in the complaint, and thereafter advertised the sale for 
twenty days by notices posted at the courthouse door in the town of 
Wilkesboro, and at three other public places. He did not advertise the 
sale In a newspaper, nor did he give the plaintiff, as mortgagee of the 
property, notice of the sale. 

The court instructed the jury as follows: “The court instructs you, 
if you believe the evidence, that you will answer the issue ‘Yes,’ for the 
reason that according to the tax collector’s testimony he did not give 
the plaintiff any notice, and the statute says he shall give a mortgagee 
notice of the sale ten days before the sale is made.” 

The issue submitted to the jury was answered as follows: 

“Is the plaintiff entitled to the immediate possession of the personal 
property described in the complaint? Answer: Yes.” 

Irom judgment that plaintiff recover of the defendant the immediate 
possession of the property described in the complaint, and the costs of 
the action, the defendants appealed to the Supreme Court. 


Jones & Brown and Ralph G. Bingham for plaintiff. 
J. A, Rousseau for defendants. 


Connor, J. The defendant, Julius C. Hubbard, ccntends that his 
title to the property described in the complaint is superior to the title 
of the plaintiff under the conditional sales agreement or chattel mort- 
gage executed by Frank A. Carr, for the reason that he derives his title 
from a sale made of said property by the tax collector of the town of 
Wilkesboro, N. C., to enforce the lien acquired by a levy on said property 
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prior to 3 June, 1929, for the taxes assessed against Frank .\. Carr for 
the years 1926 and 1927. This contention is presented by defendant’s 
assignment of error based on his exception to the instruction of the 
court to the jury appearing in the statement of the case on appeal. 

The contention cannot be sustained for the reason that the sale of 
the property made by the tax collector was void, at least as against 
the plaintiff, whose mortgage executed by Frank A. Carr was duly 
registered prior to the levy. The tax collector gave no notice to the 
plaintiff that he had levied on the property and would sell the same 
for the collection of the taxes assessed thereon. C. S., 7986. The require- 
ment of the statute that a tax collector, who shall levy on personal prop- 
erty for the purpose of collecting the taxes due thereon, shall give due 
notice to the mortgagee of such property of the amount of such taxes 
at least ten days before the sale under the levy, in order that the 
mortgagee may have an opportunity to pay the amount of such taxes 
with the costs incident to the levy, and thus prevent the sale, 1s manda- 
tory and not merely directory. Chemical Co. v. Williamson, 191 N. C.,, 
484, 132 S. E., 146. There was no error in the instruction. The judg- 
ment is afhrmed. 

It may be well to note that the plaintiff is entitled to possession of 
the property described in the complaint only for the purpose of fore- 
closing its mortgage by the sale of said property. Whether in accounting 
for the proceeds of the sale, the plaintiff must pay to the defendant, 
Julius C. Hubbard, the amount of the taxes and costs paid by him, is 
not presented in this appeal. It would seem, however, that this amount 
should be first paid before any part of the proceeds can be applied as 
a payment on plaintiff’s debt secured by the mortgage. 

No error. 


DAISY McDONALD PATTERSON, ADMINISTRATRIX OF G. L. PATTERSON, Vv. 
MRS. M. F. RITCHIE. 


(Filed 18 May, 1932.) 


Highways B h—Act of driver in swerving car to avoid collision with truck 
held not negligent. 

Where the evidence tends only to show that the driver of an automo- 
bile in heavy traffic on a highway saw a truck coming towards him and 
upon the sudden necessity of avoiding a collision therewith, swerved the 
car, causing it to leave the hard surface and hit a post along the highway, 
resulting in the death of an invitee riding with him: Held, the act of 
the driver in so swerving the car will not be held for negligence, and 
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the injury was from an accident for which damages may not be re- 
covered either against the driver or the owner of the car. The question 
as to whether the wife would be liable under the family-car doctrine 
for the use of the car by her husband in her absence and with her 
implied consent is not decided under the facts of this case. 


APPEAL by defendant from Schenck, J., at January Term, 1932, of 
Caparrus. Reversed. 

This is an action to recover damages for the death of plaintiff’s 
intestate. 

At the time he suffered the injuries from which he died, plaintiff’s 
intestate was riding 1n an automobile owned by the defendant, and 
driven by her husband. Defendant was not riding in the automobile, 
and had no control over its operation. Plaintiff’s intestate was riding in 
the automobile as the guest of defendant’s husband, who was driving 
the automobile for his own pleasure. The members of defendant’s 
family, including her husband, habitually used the automobile, with 
her consent, for their own pleasure or business. 

In her complaint the plaintiff alleged that the death of her intestate 
was caused by the neghgence of defendant’s husband, the driver of the 
automobile in which her intestate was riding when he was killed. This 
allegation was denied in the answer of the defendant. 

At the close of the evidence offered by the plaintiff, the defendant 
moved for judgment as of nonsuit. This motion was denied and defend- 
ant excepted. No evidence was offered by the defendant. 

The issues submitted to the jury were answered as follows: 

“1. Was the death of plaintiff’s intestate, G. L. Patterson, caused 
by the negligence of the agent of the defendant, Mrs. M. F. Ritchie, as 
alleged in the complaint? Answer: Yes. 

2. If so, what damage, if any, is the plaintiff, Mrs. Daisy McDonald 
Patterson, administratrix of G. L. Patterson, deceased, entitled to re- 
cover of the defendant, Mrs. M. IF’. Ritchie? Answer: $15,000.” 

From judgment that plaintiff recover of the defendant the sum of 
$15,000, with the costs of the action, the defendant appealed to the 
Supreme Court. 


Hartsell & Hartsell for plainteff. 
Bogle & Bogle and Fuller, Reade & Fuller for defendant. 


Connor, J. Conceding without deciding that the family-purpose 
doctrine adopted in this State with respect to the use of automobiles 
(Grier v. Woodside, 200 N. C., 759, 158 S. E., 491) is applicable in the 
instant case, we are of the opinion that the evidence offered by plaintiff 
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fails to show that the death of her intestate was caused by the negligence 
of defendant’s husband, as alleged in the complaint. For this reason, 
there was error in the refusal of the trial court to allow defendant's 
motion for judgment as of nonsuit made in apt time as provided by 
statute. C. 8., 567. 

All the evidence shows that defendant’s husband, driving the auto- 
mobile in which plaintiff’s intestate was riding as his guest, on a State 
highway, in the midst of heavy traffic, was suddenly confronted by a 
situation, caused by the truek which was approaching him from the 
opposite direction, in which he was required to act quickly for the 
safety of himself and of his guest. Under the circumstances as shown 
by all the evidence, he was not negligent in swerving the automobile 
suddenly to his right, thus causing it to leave the hard surface and to 
run on the shoulder of the highway. The collision which occurred within 
a short distance of the automobile with the post which was standing 
beside the highway, was an accident, regrettable in 1ts consequences not 
only to his guest but also to the driver. As the fatal injuries of his 
guest could not under the circumstances have been reasonably avoided, 
these injuries must be attributed to the unavoidable accident, and not 
to the negligence of defendant’s husband. Neither the defendant nor 
her husband, upon the evidence appearing in the record, can be held 
liable to the plaintiff in this action. The judgment 1s 

Reversed. 


Ww. W. GUY y. C. A. GOULD ET AL. 
(Filed 18 May, 1982.) 


1. Trial G b—A verdict will be liberally construed with a view of sustain- 
ing it. 
A verdict will be liberally construed in connection with the pleadings, 
the evidence and the charge of the court with a view of sustaining it if 
this can be done by a reasonable interpretation, 


2. Landlord and Tenant G c—Recovery by lessor, lessee, and successive 
sublessees, each against his immediate lessee, held supported by 
verdict. 

In this case there were several successive leases of real estate with 
the obligation resting on each lessee to pay a stipulated rental for a 
certain number of years, and a judgment was rendered that the original 
lessor recover the unpaid balance for the term against the original lessee, 
and that each of the lessees recover in turn from his sublessee: Held, 
the judgment was supported by the verdict and is affirmed on appeal. 


728 IN THE SUPREME COURT. {202 
Guy v. GOULD, 


ArpeaL by defendants from Sink, J., at September Term, 1931, of 
MceDowe.y. No error. 

This 1s an action to recover the balance due on the rent for the un- 
expired term of a lease executed by the plaintiff to the defendants, C. A. 
Gould, Mareus R. Field and Francis E. Field, for a lot of land situate 
in the village of Biltmore, N. C. 

The lease 1s dated 13 August, 1923, and was for a term of eight years 
from its date. The rent at the rate of $250 per month was paid to 13 
August, 1928. The defendants have failed to pay the rent which has 
accrued since said date. The amount now due is $9,000, less the sum of 
$40.00, which was collected by plaintiff as rent for the lot of land, 
after plaintiff took possession under the terms of the lease, upon the 
default of defendants in the payment of the rent. 

Summons in this action was not served on the defendart, C. A. Gould, 
or on the defendant, Marcus R. Field. It was duly served on cach of the’ 
other defendants, who filed answers to the complaint. 

On 6 February, 1925, Marcus R. Field, as assignee of his colessees, 
executed a lease for the lot of land deseribed in the lease from the plain- 
tiff, to the defendant, T. A. Hair, and on 8 September, 1925, the defend- 
ant, T. A. Hair, executed a lease for said lot of land to the defendant, 
Pig and Whistle, Incorporated. Each of said sublessees agreed with 
his lessor to pay as rent for said lot of land the sum of #250 pcr month 
during the remaiuder of the term of the lease from the plaintiff to the 
defendant, C. A. Gould, Mareus R. Field and Francis E. Field. Neither 
of said sublessees have paid the rent which has accrued under their 
respective leases since 13 August, 1928. 

“ach of the answering defendants in his answer admitted the allega- 
tions of the complaint, and relied upon the counterclaim set up in his 
further answer. Neither defendant, however, offered evidence in support 
of his counterclaim. 

At the close of all the evidence, the motions of the defendants, T. A. 
Wait and Pig and Whistle, Incorporated, for judgment as of nonsuit 
as against the plaintiff, and of the plaintiff for judgment as of nonsuit 
on the counterclaims set up in the further answers, were allowed. 

The only issue submitted to the Jury was answered as follows: 

“In what amount, if any, are the defendants, or either of them, in- 
debted to the plaintiff? Answer: $8,960, with interest as alleged in the 
complaint.” 

From judgment that plaintiff recover of the defendant, Francis E. 
Field, the sum of $8,960, with interest; that the defendant, Francis E. 
Field, recover of the defendant, T. A. Hair, the sum of $8,960, with 
interest, and that the defendant, T. A. Hair, recover of the defendant, 
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Pig and Whistle, Incorporated, the sum of $8,960, with interest, the 
defendants, Francis E. Field, T. A. Hair and Pig and Whistle, Incor- 
porated, appealed to the Supreme Court. 


J. Will Pless, Jr., and Winborne & Proctor for plaintiff. 
Vonno L. Gudger for defendant, Francis FE. Preld. 
Kitchin & Kitchin for defendant, T. A. Harr. 


Connor, J. The judgment in this action is supported by the verdict, 
construed in the hght of the admissions in the pleadings and cf the 
undisputed facts shown by all the evidence. 

It is well settled that a verdict should be liberally and favorably con- 
strued with a view of sustaining it, if possible, and in ascertaining its 
meaning resort may be had to the pleadings, the evidence and the 
charge of the court. MeIntosh N. C. Prac. & Proc., p. 667, and cases 
cited in the note. 

As construed in accordance with this rule, the verdict 1s sufficient to 
support the judgment. There was no error in the trial, and the judgment 
is affirmed. 

No error, 


SAM GREER, EMrLorer, v.§ SWANNANOA LAUNDRY, INCORPORATED, EM- 
PLOYER, AND THE AMERICAN MUTUAL INSURANCE COMPANY, CARRIER. 


(Filed 18 May, 1982.) 


Master and Servant F i—-Findings of fact of Industrial Commission rela- 
tive to award are conclusive when supported by evidence, 

Where, in a hearing under the Workmen’s Compensation Act, the hear- 
ing Commissioner denies compensation and finds upon conflicting evidence 
that the claimant's loss of an eye was not caused by an accident arising 
out of and in the course of his employment, but was the result of erysip- 
elas which was not augmented by the employmelt, and on appeal to 
the full Commission this finding of fact is approved and fhe award 
affirmed, on further appeal to the Superior Court only matters of law 
involved in the award may be reviewed, and the findings of the Industrial 
Commission on conflicting evidence are conclusive, and it is error for the 
judge to reverse the finding and remand the case to the Industrial Com- 
mission, and on appeal to the Supreme Court the judgment of the Superior 
Court will be reversed. 


AppraL by defendants from Sink, J., at January Term, 1932, of 
Buncombe. Reversed. 
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This is a proceeding begun and prosecuted before the North Carolina 
Industrial Commission for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act. 

At the hearing before hnn at Asheville, N. C., on 14 September, 1931, 
Commissioner Dorsett found among other facts, which are not in con- 
troversy, the following: 

“(2) The clatmant did not suffer an injury by accident arising out 
of and in the course of his employment, resulting in the loss of an eye.” 

“(4) The claimant probably lost his eye as the result of erysipelas. 
The erysipelas was not caused or aggravated by an accident arising out 
of and in the course of his employment.” 

Upon these findings of fact, claimant was denied compensation, and 
an award to that effect was made by Commissioner Dorsett. 

On a review of the award denying claimant compensation for the loss 
of his eye, the full Commission approved the findings of fact made by 
Commissioner Dorsett, and afhrmed his award. From the award of 
the full Commission, the claimant appealed to the Superior Court of 
Buncombe County. 

At the hearing of claimant’s appeal in the Superior Court, the judge 
ordered that finding of facts No. 2, made by Commissioner Dorsett and 
approved by the full Commission, be reversed and str.cken from the 
record. In licu thereof, he ordered that the following be inserted in 
the record: “The claimant suffered an injury by accident arising out 
of and in the course of his employment, resulting in the loss of an 
eyo.” 

The judge further ordered and adjudged “that finding of fact No. 4, 
is contrary to the greater weight of the evidence, and is, therefore, 
overruled.” 

From judgment remanding the proceedings to the North Carolina In- 
dustrial Commission, with direction that an award be entered in aeeord- 
ance with the judgment, the defendants appealed to the Supreme Court. 


Jas, 8. Howell and John B, Anderson for claimant. 
Johnson, Smathers & Rollins for defendan's, 


Connor, J. It is provided in the North Carolina Work:nen’s Compen- 
sation Act that either party to a proceeding begun and prosecuted before 
the North Carolina Industrial Commission for compensation under the 
provisions of said act, may appeal from the decision of said Commission 
to the Superior Court of the county in which the aecicent happened, 
for errors of law under the same terms and conditions as govern appeals 
in ordinary civil actions. N. C. Code of 1931, see. 8081(ppp), sec. 60, 
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chap. 120, Public Laws 1929. It is further provided in said act that 
an award made by the North Carolina Industrial Commission im a 
proceeding begun and prosecuted before said Commission for compensa- 
tion shall be conclusive and binding as to all questions of fact. It has 
accordingly been held by this Court that only questions of law involved 
in an award made by the Commission in a proceeding of which the 
Comunission has jurisdiction may be considered and passed upon by the 
judge of the Superior Court on an appeal to said court from an award 
made by the North Carolina Industrial Commission. Lycoch v. Cooper, 
ante, 500, 163 S. E., 569, and cases cited in the opinion in that case. 

In the instant case, it may be conceded that there was evidence tend- 
ing to show that plaintiff suffered an injury by accident arising out of 
and in the course of his employment, resulting in the loss of an eye. 
However, there was also evidence tending to show that the loss of 
plaintifi’s eye was not the result of an accident, but of a disease wlich 
was not caused or aggravated by an accident which arose out of or in 
the course of his employment. The conflicting evidence was considered 
by both Commissioner Dorsett and by the full Comission. The findings 
of fact made by Commissioner Dorsett and approved by the full Coin- 
mission, were conclusive and binding on the judge of the Superior Court. 
Upon these findings of fact, there was no error in the award denying 
plaintitt aa for the loss of lis eye, under the provisions of 
the North Carolina Workmen’s Compensation Act. The award should 
be affirmed. The judgment remanding the proceeding to the Industrial 
Commission 1s 

Reversed, 


D. 8. ELIAS vy, BOARD OF COMMISSIONERS OF BUNCOMBE 
COUNTY ET AL, 


(Filed 18 May, 19382.) 


Injunctions H a—Where injunction is properly granted as to past matters 
and is modified as to future, damages may not be assessed against 
bond. 

Where on appeal from the granting of a temporary injunction it is 
held that the injunction was properly granted except as to one matter 
dealing with future transactions, and in this respect it is modified, a 
motion by a party defendant therein to assess damages against the 
injunction bond is properly denied. 


AppraL by defendant, Advocate Printing Company, from Wachae, 
Special Judge, at April Term, 1932, of BuNcomBe. 
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Motion by Advocate Printing Company to assess damages against 
injunction bond. Motion denied (1) on its merits (Elias v. Commis- 
sconers, 198 N. C., 783), and (2) for the further reason that it is not in 
writing (Cotton Oil Co. v. Grimes, 183 N. C., 97). 

Movant appeals, assigning errors. 


Jones & Ward for plaintiff. 
Joseph W. Luttle for defendant Printing Company. 


Stacy, C. J. This case was considered at the Spring Term, 1930, and 
1s reported in 198 N. C., 733. It was there held that the injunction was 
properly granted, save as to one provision dealing not with past trans- 
actions, but with future matters. Hence, the denial of the present 
motion was correct. 


Affirmed. 


R. L. STROWD v. J. R. WHITFIELD Anp His Wire, ADA WHITFIELD. 
(Filed 18 May, 1982.) 


1. Principal and Agent A b—Contract in this case held an option and 
did not create relationship of principal and agent. 


A contract between an owner of land and a real estate company 
whereby the former agrees to sell certain land to the latter upon the pay- 
ment of a certain sum within a specified time, with a further agreement 
that the real estate company might sell the land at public or private sale 
Within the time specified upon the expenditure of a certain sum for 
improvements, and that the owner should receive a specified per cent real- 
ized from the sale over and above the sum named is Hele! an option on the 
land binding upon the owner upon receipt of the purchése price, and did 
not create an agency for the sale of the land. 


2. Principal and Agent C b—Agent for sale of real estate does not have 
the power to rescind sale or cancel notes therefor, 


Where, under an agreement with the owner, an ager.t has subdivided 
and sold certain land at public auction on certain terms cf payment, and a 
purchaser at the sale has given notes secured by a mortgage payable to 
the owner, the agent has no authority to agree to rescind the sale and 
cancel the notes upon a conveyance of the property to the agent unless 
the owner consents to or ratifies the transaction, and when this has been 
done without the owner's knowledge he may successfully maintain an 
action on the notes against the purchaser at the sale to recover the 
deficiency after foreclosure of the mortgage according to its terms and 
the application of the proceeds of the sale to the notes. 


Stacy, C. J., dissenting. 


CLARKSON, J., concurs in the dissent. 
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Apprat by defendants from Daniels, J., at October Term, 1931, of 
Orance, Affirmed. 

This is an action to recover the amount due on certain notes executed 
by the defendants, and payable to the plaintiff. The consideration for 
said notes was part of the purchase price for certain lots sold and con- 
veyed to defendants by plaintiff. The notes were secured by a deed of 
trust executed by the defendants. Upon default in the payment of the 
notes, the lots conveyed by the deed of trust were sold by the trustee, and 
conveyed to the purchaser, in accordance with the power of sale con, 
tained in the deed of trust. The amount received by the trustee for 
said lots, less the costs and expenses of the sale, was applied as a pay- 
ment on the notes, leaving a balance now due thereon of $1,126.53, with 
interest from 12 October, 1930. The plaintiff demands judgment that 
he recover of the defendants the said amount. 

As their defense to plaintiff’s recovery in this action, the defendants 
allege in their answer that pursuant to an agreement entered into at 
the time the notes sued on in this action were executed, by and between 
the defendants and the agent of the plaintiff by whom the lots were sold 
to the defendants, and after the execution of said notes, the contract be- 
tween the plaintiff and the defendants for the sale of the lots was 
rescinded, and that the agent of the plaintiff, acting for him and in his 
behalf, agreed to cancel and surrender said notes to the defendants. The 
defendants prayed judgment that the notes now be canceled and sur- 
rendered, and that plaintiff recover nothing of the defendants in this 
action. 

The allegations in the answer with respect to the agreement for the 
cancellation of the notes sued on, and the rescission of the contract for 
the sale of the lots, were denied by the plaintiff in his reply to the 
answer. 

The action was referred to a referee for trial. The referee heard evi- 
dence offered by both plaintiff and defendants. Upon his findings of 
fact and conclusions of law, the referee recommended that judgment be 
entered in the action (1) that the notes sued on be canceled and sur- 
rendered by the plaintiff to the defendants, and (2) that plaintiff recover 
nothing of the defendants in this action. Both plaintiff and defendants 
filed exceptions to the report of the referee. 

The report of the referee was heard on the exceptions filed thereto by 
the judge presiding at the October Term, 1931, of the Superior Court 
of Orange County, who affirmed the findings of fact made by the referee, 
and from the evidence found certain additional facts. Upon these facts, 
the judge reversed certain conclusions of law made by the referee, and 
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ordered and adjudged that plaintiff recover of the defendants the sum 
of $1,126.53, with interest thereon from 12 March, 1980, and the costs 
of the action. 

The defendants appealed from the judgment to the Supreme Court. 


R.T, Giles and J. A. Giles for plaintiff. 
S. M. Gattis, Jr., for defendants. 


Connor, J. The facts found by the referee, and affirmed by the judge, 
at the hearing of the exceptions to the report of the referee, are as 
follows: 

“1, That on 22 April, 1925, and for some time prior thereto, the 
plaintiff was the owner in fee simple of a tract of land situated in 
Orange County, North Carolina, known as the “Strowc. Place,” a short 
distance from Chapel Hill. This property is traversed by Chapel Hill 
Boulevard, more generally known as North Carolina Flighway No. 75. 

2. That some time prior to 22 April, 1925, plaintiff entered into a 
written contract with the Chapel Hill Insurance and Realty Company, 
under the terms of which the Chapel Hill Insurance and Realty Com- 
pany had said property surveyed and platted, a copy of said plat was 
introduced in evidence at the trial. This property was widely advertised 
for sale at public auction on 22 April, 1925, and the plaintiff knew 
about same and during the time said property was being cleared up, 
preparatory to sale, he went on the property and advised with the men 
at work, and instructed them what to leave undisturbed in the clearing 
process and in general exercised the right of ownership over said 
property. 

3. That the property was duly offered for sale on 22 April, 1925, 
and that the Chapel Hill Insurance and Realty Company and Durham 
Auction Company were in charge of the sale. Before the bidding com- 
menced the auctioneer announced that this would be a first-class de- 
velopment—that lights, water, streets and sewers would be installed, 
but these things have never been installed, and no improvements have 
been made on this property except such as have been made by the 
individual owners. The plaintiff attended the sale and at one time 
stopped the sale until certain matters were discussed between him and 
the selling agents. 

4. That at said auction sale the defendants became the last and 
highest bidders for lots Nos. 16 to 23, inclusive, and executed a memo- 
randum of sale, offered in evidence, which was to the effect that defend- 
ants had purchased the said lots from the plaintiff through Chapel 
Hill Insurance and Realty Company and Durham Auction Company, 
on the terms set out therein. The next day after the sala, the defendant, 
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J. R. Whitfield, went to the office of the Chapel Hill Insurance and 
Realty Company and talked with Mr. W. 8. Roberson, president and 
general manager of the company, and advised Mr. Roberson that defend- 
ants did not want the lots as they were not of uniform width and were 
not as they were represented to be. Mr. Roberson stated to the defend- 
ant that he did not want the purchaser to become dissatisfied, and if 
defendants would take the property and execute the deed of trust and 
notes to secure the payment of the unpaid balance, the defendants would 
be given more land or their money back if they later became dissatished 
with the transaction. Relying upon this agreement, the defendants did 
execute the deed of trust and notes. The notes were payable to R. L. 
Strowd, and the deed of trust was exccuted to the Bank of Chapel H1ll, 
trustee for R. L. Strowd. Said notes and deed of trust bear date of 22 
April, 1925, but were actually executed after the conversation between 
defendant, J. R. Whitfield and Mr. Roberson. The deed of trust was 
introduced in evidence. 

5. That the defendants later did become dissatisfied with their pur- 
chase and notified Mr. Roberson to that effect. Whereupon, Mr. Rober- 
son had defendants to execute to Chapel Hill Insurance and Realty 
Company a deed for the property, and returned to defendants the cash 
payment which had been made by defendants, and promised that he 
would return to them the notes and deed of trust, which were exeeuted 
when the lots were purchased. 

6. That the notes and deed of trust which defendants executed were 
never canceled and returned to them, and nothing was ever paid on said 
notes. The trustee in the deed of trust duly advertised and offered for 
sale the property conveyed thereby, and sold the same on 1 March, 
1930. The plaintiff, R. L. Strowd, became the last and highest bidder at 
said sale, in the sum of $200, and received a deed from the trustee for 
said property. From this sale there was a balance, after the payment 
of the cost and expenses of the same, of $185.47, which has been applied 
as a credit on the notes, leaving an unpaid balance due thereon of 
$1,126.53, with interest from 12 March, 1930.” 

In addition to the foregoing facts found by the referee, and approved 
by the judge, the judge found from the evidence the following facts: 

“7. That during the auction sale an agreement was made between 
plaintiff and Chapel Hill Insurance and Realty Company whereby plain- 
tiff agreed to accept from Chapel Hill Insurance and Realty Company 
the notes of purchasers as a part of the purchase price, and the said 
corporation guaranteed the payment of said notes. 

8. That plaintiff had no actual notice of the agreement between 
Chapel Hill Insurance and Realty Company and defendants to rescind 
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the sale of the lots to defendants, that he was not present at the time of 
the execution and delivery of the notes, and that he had no notice of 
the subsequent conveyance of the lots by the defendants to the Chapel 
Hill Insurance and Realty Company. 

9. That the notes sued on in this action, were delivered by Chapel Hill 
Insurance and Realty Company to plaintiff before their maturity.” 

The judge reversed certain conclusions of law made by the referce 
on the facts found by him, particularly the conclusion of law that the 
Chapel Hill Insurance and Realty Company was acting as agent of the 
plaintiffs in the sale of the lots to the defendants, and that the contract 
In writing between the plaintiff and the Chapel Hill Insurance and 
Realty Company was not an option, but a contract by the terms of 
which the Chapel Hill Insurance and Realty Company was the agent 
of the plaintiff, and as such agent was authorized to sell the lots owned 
by plaintiff. In this the defendants contend, on their appeal to this 
Court, that there was error. This contention cannot be sustained. The 
judgment is affirmed for two reasons: 

1. The contract between plaintiff and the Chapel Hill Insurance and 
Realty Company, dated 3 March, 1925, appearing in the record, is an 
option, by which the plaintiff agreed to sell and convey the “Strowd 
Place,” to the Chapel Hill Insurance and Realty Company, upon the 
payment to the plaintiff by said Company of the sum of $125,000, at 
any time within 45 days from the date of said contract. Plaintiff agreed 
further that at any time during the existence of the option, the Chapel 
Hall Insurance and Realty Company, might at its own cost and expense, 
endeavor to sell the said property at public or private sale, provided the 
said company should expend at least the sum of $1,000, in endeavoring 
to sell the said property. In consideration of this latter feature of the 
contract, 1t was agreed that “R. L. Strowd is to participa:e to the extent 
of twenty-five per cent in whatever excess the property sells for during 
the said period in excess of $125,000, plus the cost of development and 
sale, not to exceed $12,500.” This contract cannot be construed as 
establishing the relation of principal and agent between tue parties with 
respect to the land described therein, It is clearly an option unilateral 
in its obligation, and not binding on the Chapel Hill Insurance and 
Realty Company, until accepted by said company. 

2. Conceding, however, that under the terms of the contract, or upon 
the facts found by the referee and approved by the judge, the Chapel 
Hill Insurance and Realty Company, was the agent, reel or apparent, 
of the plaintiff, with authority to sell the lots purchased by the defend- 
ants, it does not follow that the agent, after the sale had deen made and 
reported to his principal, was authorized to rescind the sale and to 
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take the title to the lots in itself from the defendants without notice to 
the plaintiff, who was then the holder of the notes. The authority of an 
agent to scll the property of his principal does not include the powcr, 
atter the sale has-been made, and reported to and confirmed by the 
principal, to rescind the sale, and cause the property to be conyeyed to 
him by the purchaser. In the instant case, all the evidence shows that 
the defendants dealt with the Chapel Hill Insurance and Real Estate 
Company, both in the purchase of the lots, and in the rescission of the 
sale, as the owner of the lots, and not as the agent of the plaintiff. It 
is true that the lots were conveyed to defendants directly by the plaintiff, 
and the notes executed by defendants for the balance due on the purchase 
price were payable to the plaintiff. This was in aceordance with the 
contract between the plaintiff and the Chapel Hill Insurance and Real 
Estate Company. However, when defendants demanded that the sale of 
the lots be rescinded, in accordance with their agreement with the 
Chapel Hill Insurance and Real Estate Company, at or before the 
delivery of the deed and notes, defendants, at the request of the Chapel 
Will Insurance and Real Estate Company, conveyed the lots to the said 
colpany and not to the plaintiff. They made no demand on the plaintitt 
to rescind the sale, aud not until after the foreclosure of the deed of 
trust, and the commencement of this action, did the defendants contend 
that the agreement to rescind the sale of the lots, at any time they 
became dissatisfied therewith, was made by the Chapel Hill Insurance 
and Real Estate Company as agent of the plaintiff. We find no error in 
this appeal. For this reason the judgment 1s 
Affirmed, 


Sracy, C. J., dissenting: Civil action to recover deficiency judgment 
on notes given by highest bidder for lots at auction sale. The following 
memorandum was executed at the time of sale: 


“This is to certify, that I have this day bought from R. L. Strowd 
through Chapel Hill Insurance and Realty Company and Durham 
Auction Company, lots Nos. 16 to 238, ine., Block No. 18, of the R. L. 
Strowd farm, on the eastern corporate hmits of Chapel Hill, N. C., as 
shown on plat of said property made by Sidney Credle, surveyor, April, 
1925, and also by Blair and Drane, engineers, 1 November, 1921, for 
ICL ieee agree to pay the sum of $205, one-tenth in cash, and the 
balance to be paid in nine equal annual installments, with interest on 
deferred payments at 6 per cent per annum, payable semi-annually, notes 
given for deferred payments to be secured by first mortgage on the lands 
purchased. 

Witness my hand and seal, this 22 Apri, 1925. 

Witness: J. LF. J. R. Whitfield. (Seal.)” 
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The next day, in the office of the Chapel Hill Insurance and Realty 
Company, where, it had been announced, deeds would be delivered to the 
purchasers, J. R. Whitfield interposed an objection on the ground that 
the lots bid off by him were smaller in size than shown on map and 
were not as represented at sale; whereupon the manager of the Chapel 
Hill Insurance and Realty Company, who had the imacter iu charge, 
advised the said Whitfield to go ahead, make the cash payment, execute 
purchase-money notes and mortgage, or deed of trust, for balance, and 
if his contention turned out to be correct, or if he were not satisfied 
with the lots, they would be taken back. “I told him to go ahead and 
take the lots and that he and I would adjust the matter later. He says 
that I agreed to give him more land or money and I suppose I did agree 
to take the land back if he was not satisfied.” Was net this, then, a 
eonditional delivery of said notes and deed of trust? Watson ve. Spurrier, 
190 N. C., 726, 130 S. E., 624; Overall Co. v. Hollister, 186 N. C., 208, 
£19 S, ee. be Diniding Co. 1 eanders, 135 Ni Cy B28, 11.8. Hig 38 
Wile: Cy PD Oserits: Con 180 Ne Cy 9288. TAT os Bie des oT Omas: a 
Carteret, 182 N. C., 374, 109 S. E., 354. If so, the plaintiff was fixed 
with notice of such delivery. The case should go back for a finding on 
this point. 

The manager of the Chapel Hill Insurance and Realty Company, 
upon notice of dissatisfaction, returned the cash payment in accordance 
with the condition of sale, and took deed for the lots, but plaintiff in- 
sists upon a deficiency judgment after getting his lots back by fore- 
closure. .\ right costly experience for the defendants. 

CLARKSON, J., concurs in dissent. 


STATE vy. JOHN H. HAUSER. 
(Filed 18 May, 1982.) 


Criminal Law G i—Opinion evidence in this case held to invade province 
of jury and its admission over defendant’s objection was error. 


Where, in a prosecution for murder in the first degree, the defendant 
pleads mental incapacity to premeditate or deliberate, and introduces 
supporting evidence, the question is for the jury to determine, and testi- 
mony to the effeet that the defendant did have mental capacity to plan a 
murder and carry the plan into execution is an invasion of the province 
of the jury, and its admission over the prisoner's exce, tion constitutes 
reversible error, evidence of this character being limited to the general 
mental capacity of the defendant. As to whether a witness who has not 
qualitied as an expert may be permitted to give evidence of this char- 
acter, quare? 
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AprraL by defendant from Clement, J., at August Term, 1931, of 
DAVIE. 

Criminal prosecution tried upon an indictment charging the prisoner 
with the murder of one Fred 8. Styers. 

The prisoner is a farmer, 82 vears of age, “feeble, decrepit and lame,” 
living in Davie County. On 28 May, 1931, he shot and killed his son-in- 
law, Fred Styers, a strong and vigorous young man, 35 years of age. 
The prisoner’s plea was that of self-defense, and mental incapacity to 
premeditate or plan a jnurder. He offered expert testimony tending to 
show that he was suffering with “senile dementia, chronic myocarditis, 
high-blood pressure, enlargement of the heart, hardening of the arteries, 
partial blindness and lameuess,” by reason of which, in the opinion of 
the witnesses, he was incapable of premeditation and deliberation. 

Ju rebuttal, the State offered a number of lay witnesses who testified 
that in their opinion the prisoner could distinguish good from evil and 
that he knew the difference between right and wrong. 8. v. Perry, 
173 N. C., 761, 92 8. E., 154. 

Then, the following questions were propounded to said witnesses, to 
which the prisoner in apt time objected: 

“Q. Mr. Douthit, in your opinion did the accused have sufficient 
mental capacity to plan a murder and then carry it Into execution { 
(Objection; overruled; exception. ) 

“A. Well, I think—yes, sir; he could make a plan ahead of time and 
go ahead and do it all right.” 

“Q, Mr. Graham, have you an opinion as to whether John Henry 
Hauser has the mental capacity to plan a murder and then commit it, 
execute the plan? (Objection; overruled; exception.) 

“A. T think he had sufficient mind to plan a thing and then execute 
hag 

“Q. My. Riddle, from your observation of Mr. Hauser prior to the 
homicide, have you an opinion satisfactory to yourself as to whether or 
uot John Henry Hauser has sufficient mental capacity, that is to say, 
mind or reason to plan a murder and then execute it? (Objection; 
overruled; exception. ) 

“A. I think he did.” 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by electrocution. 

The prisoner appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
A. T. Grant and Manly, Iendren & Womble for defendant. 
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Sracy, C. J. The basis of the prisoner’s objection to the testimony 
of the witnesses Douthit, Graham and Riddle is, that they are non- 
experts, and, therefore, Incompetent to express an opinion on the mental 
condition of the accused. Authorities may be found for this position 
(Ss R. C. L., 190), but our own decisions point in ancther direction. 
Clary v. Clary, 24 N.C., 78. That the evidence in general, pro and con, 
was competent on the question of alleged felonious intent, or premedita- 
tion and deliberation, is not controverted. 1 Wharton’s Crim. Law, p. 
85, sec. 64; Wharton on Homicide (3d ed.), p. 802-803, sec. 538-539 ; 
S. v. Wilson, 197 N. C., 547, 149 S. E., 845; 8S. v. Ress, 1938 N. C., 
25, 136 8. E., 193; S. vo. English, 164 N. C., 497, 80 8. E., 72. 

Without undertaking to review the cases, which dea. with “expert 
knowledge in the hands of an inexpert,” we think the opinion evidence 
of the witnesses Douthit, Graham and Riddle invaded the province 
of the jury, and, for this reason, should have been excluded. Marks v. 
Cotton JJuls, 185 N. C., 287, 47 8S. E., 482; Stanley v. Lumber Co., 
184 N. C., 302, 114 8. E., 385; Marshall v. Tel. Co., 131 N. C., 292, 
106 S. E., 818; Aerner v, BR. BR. 170 N. C., 94, 86S. E., 998. 

Almost the identical question here presented arose in the case of 
S. v. Journegan, 185 N. C., 700, 117 S. E., 27, where the following 
questions were held to be incompetent: ‘In your opinion, do you think 
that Journegun has sense enough to operate a blockade still?” And fur- 
ther: “Do you think, on 12 December, 1922, Journegan lad sufficient 
mental capacity to operate a still, and to know it was wrong to do it ¢” 
The defendant was charged with the unlawful manufacture of spirituous 
liquors and with operating a distillery. Clark, CU. J., delivering the 
opinion of the Court, said: “It would lead to strange results if the 
precedent were set in this case that a witness could testify whether in 
his opinion a man who committed forgery had ‘sufficient mental capacity 
to do this and understand that it was wrong’; or whether a man guilty 
of homicide by the use of a deadly weapon had ‘mental capacity to use 
a deadly weapon, and to know it was wrong to kill’ . . . There is 
no precedent in the books to ask as to the mental capacity to commit 
any particular crime.” 

Again, in Zillett v. A. #., 118 N. C., 1031 (at p. 1042), 24 S. E,, 
111, Avery J., speaking for the Court, said: “When, therefore, the 
witness was asked to state whether a car was coupled in a negligent 
manner, the question was calculated to elicit an opinion upon one of 
the very questions which the jury were empaneled to decide, and the 
objection to its competentey, being in apt time, was properly sus- 
tained. Smith v. Smith, 117 N. C., 326; Wolf vo. Arthur, 112 N. C,, 
691.” 


News SPRING TERM, 1932. 741 


i A a 


BAKER Uv. CLAYTON, 


rr i Bp 


It has been held competent for a witness to give his opinion as to 
whether a person is a Negro (fophins v. Bowers, 111 N. C., 175, 16 
S. E., 1), or whether his appearance indicates the presence of Negro 
blood in his veins (Gilliland v. Board of Education, 141 N. C., 482, 
54.8. E., 413); also as to the mental state of a party Cllchae v. Malloy, 
93 N. C., 154; Sherrill v. Tel. Co., 117 N. C., 352, 23 S, E., 277), but 
in the instant case the witnesses were asked to express their opiions 
upon the very question,.or one of the questions, which the jury was 
empaneled to decide. “The general rule undoubtedly is that witnesses 
are restricted to proof of facts, within their personal knowledge, and 
may not express their opinion or judgment as to matters which the jury 
or the court are required to determine.” 1 Rice on Evidence, 325, quoted 
with approval in Cogdell v. BR. 2., 180 N. C., 314, 41 8. EL, 541. There 
are, of course, exceptions to this general rule of evidence, but the present 
‘ase falls within none of them, Barnes v. &. R., 178 N. C., 264, 100 
S. E., 519; Britt +. R. B., 148 N. C., 37, 61 S. E., 601. 

For the errors, as indieated, in admitting incompetent evidence, the 
prisoner is entitled to a new trial. it is so ordered. 

New trial. 


i in ee 


JOHN A. BAWITR Er at. vy. MRS. E. 8. CLAYTON, 
(Fijed 18 May, 1982.) 


1. Appeal and Error FE ec: F c—Where appeal is taken from county court 
the entire record need not be sent up on further appeal to Supreme 
Court. 

Appeals from a general county court falling within the provisions of 
C. S., 160S(ce) are allowed to the Superior Court, the jurisdiction of the 
Superior Court being appellate upon questions of law or legal inference, 
and on further appeal to the Supreme Court it is not desirable that the 
entire record in the Superior Court be sent up, but only such parts as 
relate to the questions to be reviewed with only material exceptions, 
properly stated, grouped and sufficiently compiled to enable the Court to 
understand them without searching through the record. 


2. Appeal and Error C f—Rules regulating appeals are mandatory. 
The Rules of the Supreme Court regulating appeals thereto are manda- 
tory and the Court will uniformsy enforee them. 
3. Appeal and Error J d—-Burden is on appellant to show error. 


The burden of showing error is on the appellant, and when he has failed 
to overcome the presumption against error the judgment will be affirmed. 


ApreaL by defendant from Sink, J., at April Term, 1932, of Bun- 
COMBE. 
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Civil actions to recover damages for alleged negligert infliction of 
personal injuries, consolidated for purpose of trial, and tried in the 
General County Court of Buncombe County, March Term, 1932, heard 
on appeal to Buncombe Superior Court, April Term, 1982. 

The record discloses that John A. Baker, his wife, Nettie iA. Baker, 
and three of their minor children, Martha, Albert and .Ahee, were 
injured in an automobile collision with defendant’s car on 30 August, 
1931. Five separate suits were instituted in the General County Court 
by the plaintiffs, which were consolidated for purposes of trial. Non- 
suits were entered in the cases of the two adult plaintiffs, and the issue 
of negligence, in the consolidated suits of the three minor children, was 
answered in favor of the defendant. A counterclaim was set up against 
Nettie AA. Baker, owner of the car in which plaintiffs were riding, for 
damages to defendant and her car. On this counterclaim, the issue of 
negligence was answered “No,” and that of contributory negligence 
“Yes.” There was no appeal from the judgment denying recovery on 
the counterclaim. 

On appeal to the Superior Court by plaintiffs, the nonsuit judgments 
in the cases of the two adult plaintiffs were reversed, and a new trial 
ordered in the suits of the three minor children for errors committed 
during the trial. 

From these rulings, the defendant appeals. 


Joseph W. Little for plaintiffs. 
Johanson, Smathers & Rollins for defendant. 


Stacy, C. J. The General County Court of Buncombe County was 
established in 1929, pursuant to chapter 159, Public Laws 1929, which 
brought said county within the operation of the general statutes on the 
subject, Jones v. Oil Co., ante, 328. 

It is provided by 3 C.S., 1608(ce) that appeals in civil actions may 
be taken from the General County Court to the Superior Court of the 
county in term time for errors assigned in matters of law “in the same 
manner as 1s now provided for appeals from the Superior Court to the 
Supreme Court”; and from the judgment of the Superior Court an 
appeal may be taken to the Supreme Court “as is now provided by law.” 
This means that in hearing civil cases on appeal from the General 
County Court, the Superior Court sits as an appellate court, subject to 
review by the Supreme Court. Cecil v. Lumber Co., 197 N. C., 81, 
147 8S. E., 735, 

On appeal to this Court, it is neither essential nor desirable that the 
entire record in the Superior Court should be sent up, but only such 
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parts thereof as may be necessary to present the questions sought to be 
reviewed. Rule 19(1); Lifton v. McDowell, 87 N. C., 364. In other 
words, the record on appeal to the Superior Court from the judgment 
of the county court is not, and, except perhaps in rare instances, e@. 9., 
nonsuit or demurrer, ouglit not to be made the record on appeal to the 
Supreme Court. Smith v. Texas Co., 200 N. C., 39, 156 8. E., 160; 
Davis v. Wallace, 190 N. C., 548, 180 S. E., 176. The purpose of the 
“case on appeal” is to set forth clearly and succinctly the mattcrs as- 
signed as error. Alfg. Co. v. Barrell, 95 N. C., 36. 

Objections, which, upon reflection, ean readily be seen to have no sub- 
stantial merit, should be omitted from appellant’s assignments of error 
(Thompson v. R. BR. 147 N. C., 412, 61 S. E., 286), and only such 
rulings of the Superior Court as are challenged should be brought for- 
ward, in accordance with Rule 19(3), for consideration by the Supreme 
Court. Porter v. Lumber Co., 164 N. C., 396, 80 8S. E., 448. “In this 
way the scope of our inquiry is narrowed to the identical points which 
the appellant thinks are material and essential, and the Court 1s not sent 
scurrying through the entire record to find the matters complained of.” 
Byrd vw. Southerland, 186 N. C., 384, 119 8S. E., 2. 

We have held in a number of cases that the rules, governing appeals 
to this Court, are mandatory and not directory. Pruitt v. Wood, 199 
N. C., 788, 156 8. E., 126. These include the requirement that the 
exceptions and assignments of error shall be properly “grouped and 
stated.” Rawls v. Lupton, 193 N. C., 428, 187 8. E., 175; Laylor v. 
Hayes, 172 N. C., 663, 90 8. E., 801; Register v. Power Co., 165 N.C., 
234, 81 8. E., 326. 

The following is the substance of what Hohe, J., speaking for the 
Court, had to say on the subject in Lee v. Baird, 146 N. C., 361: The 
rules governing appeals have been adopted after extended and careful 
reflection, and because they were found necessary to a proper perform- 
ance of the public business of the Court, not alone with reference to its 
reasonable dispatch, but in giving the Court a more accurate under- 
standing of causes on appeal, thereby greatly aiding us to an intelligent 
consideration of the questions presented, and to a determination of 
controversies on their real merits. Furthermore, a proper comphance 
with the rules is fair and just to opposing counsel, giving them, as it 
does, an opportunity to know the positions they will be required to 
discuss, so that they may be better prepared to aid the Court in making 
true deliverance on the rights of the parties, the purpose which we all 
have most earnestly at heart. Counsel for appellant, i ‘ 
stating” his exceptions and assignments of error, should give the matter 
eareful consideration, to the end that the Court may have the benefit 


‘grouping and 
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of his mature judgment and fuller information as to the real questions 
Involved in the controversy. “It is not our desire or purpose to be 
unreasonable or exacting in respect to this last suggestion. It is made, 
‘rather, with the view of impressing upon counsel our deep sense of the 
importance and value of their giving to the Court, in its decisions of 
these causes on appeal, the benefit of their reflection and careful 
preparation.” 

The Constitution, Art. TV, see. 8, empowers the Supreme Court “to 
review on appeal any decision of the courts below, upor any matter of 
law or legal inference”; and the decision sought to be reviewed is to be 
preseuted in accordance with the mandatory rules of the supreme Court. 
Calvert v. Carstarphen, 183 N. C., 25, 45 S. E., 353. The Court has 
not only found it necessary to adopt rules of practice, but equally neces- 
sary to enforce them and to enforee them wuformly. Pruitt v. Wood, 
supra, 

In the instant case, there are twelve assignments of error, all of the 
same tenor, of which the following may be taken as typical: “Assign- 
ment of error No. 6: The defendant assigns as error the ruling of his 
Honor, H. Hoyle Sink, in sustaining plaintifis’ exception 28, as appears 
by the record. (R. p. 127.)” Turning to page 127 of the record, we 
find the following in the judgment of the Superior Court: ‘Plaintiffs’ 
exception 28 is sustained and the judge of the county court is overruled. 
Defendant excepts. This constitutes defendant’s excepticn No. 6.” But 
what is plaintiffs’ exception 28 and where can it be found? This re- 
quires a voyage of discovery through the record. In re Beard’s Will, 
ante, 661; Sturtevant v. Cotton Mills, 171 N. C., 119, 87 S. E., 992. 

Speaking to the question as to how assignments of crror should be 
made and what they should contain, Ifoke, J., delivering the opinion of 
the Court in Thompson v. &. R., 147 N. C., 412, said: “If the exception 
be to a ruling of the court on a question of evidence, the testimony 
should be set out so its relevancy can be seen. And if the exception is 
to some other ruling of the court or some other matter ozcurring at the 
trial, the ruling itself or the attendant facts and circumstances should 
be so stated that its bearing on the controversy could be perceived to 
some extent in reading the assignment itself.” See, also, Raw/s v. Lup- 
ton, supra; Merritt v. Dick, 169 N. C., 244, 85 S. E., 2; Jones v. BR. R., 
153 N. C., 419, 69 S. E., 427; MeDowell v. Kent, 153 N. C., 535, 69 
S. E., 626; Smith v. Mfg. Co., 151 N. C., 260; 65 S. E., 1009; C. S,, 
643, and annotations. 

Notwithstanding the condition of the record, we have examined the 
defendant’s assignments of error—the course pursued in Taylor v. Hayes, 
supra—and have discovered no valid reason for disturbing the judgment 
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of the Superior Court. The laboring oar, which appellant must take in 
order to overcome the presumption against error, has not been success- 
fully handled. Jackson v. Bell, 201 N. C., 386, 159 S. E., 926; Porm- 
doxlor ew R, Rk. 201 N.C, 883, 160-8, B. 167; Bailey o. Mchay, 
198 N. C., 688, 152 S. E., 893. 

Affirmed. 
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RALPH D. REED y. ELVIRA BAIR Er AL. 
(Filed 18 May, 1932.) 


Descent and Distribution B b—lIrregularity in divorce proceedings is not 
ground for declaring children by subsequent marriage illegitimate. 


Where in an action for divorce on the grounds of adultery of the wife 
the trial has proceeded upon the issue of abandonment, C. 8., 1659, and 
on the verdict of the jury on the latter grounds the marriage has been 
annulled, the judgment thus rendered is not void, and the wife's children 
by a later marriage will not be declared illegitimate and thus denied the 
right to inherit from their father. C. 8., 279. In this case an amendment 
to the divorce proceedings nunc pro tunc was allowed by the trial judge. 


Apprran by plaintiff from Sink, J., at February Term, 1932, of Bry- 
coMBE. Affirmed. 


Marcus Erwin for plaintrff. 
Fortune & Fortune for defendants. 


Per Crvriam. By consent a trial by jury was waived and the judge 
found the facts. J. A. Reed and Ida Burrell were lawfully married, the 
plaintiff being their only child. Mrs. Reed died several years ago; 
J. A. Reed died on 30 September, 1931. 

J. A. Reed and Elvira Blair were married in Asheville on 14 October, 
1925. They had five children, two of whom were born before the 
marriage. 

Elvira Blair, whose maiden name was Elvira Ingle, had previously 
intermarried with C. E. Blair. On 13 May, 1924, C. E. Blair brought 
suit against his wife for divorce on the ground of adultery and caused 
her to be personally served with summons. In response to the third 
issue the jury found that the defendant in that case had abandoned the 
plaintiff and that they had lived separate and apart for five successive 
years preceding the commencement of the action. The plaintiff was 
given an absolute divorce. 
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Judge Sink permitted an amendment to the complaint in the action 
for divorce rune pro tune so us to make the allegatious and the issues 
contorm and adjudged that Elvira Reed is the lawful widow of J. UA. 
Reed, deceased, and that thei children are entitled to shere in the estate 
of their father, subject to the lawful rights of the widow. 

Lhe statute previously in force authorized an absolute divorce if there 
had been a separation between the husband and the wife and they had 
lived separate and apart for five successive years and the plaintiff had 
resided in the State for that period. C.S., 1919, sec. 1659, subsec. 4 and 
amendment. The issues in lair v. Blair determined these ques- 
tions—the marriage, the plaintifi’s residence in the State for more than 
five years, the abandonment and the separation for the statutory period. 
Hillis v. Lillis, 190 N. C., 418. If it be conceded, as the plaintiff con- 
tends, that the amendment rune pro lune Was improper, the judgment 
was not void. Irregularity is not sufficient cause for declaring the 
second marriage a nullity aud the children illegitimate. C. 8., 279. 

Lhe parties agree, if Elvira Reed is the lawful widow of J. A. Reed, 
that Cheesborough is the adiunistrator of J. A. Recd’s estate. Judgment 

fried. 


rere ar Cee 


STATIE on RELATION OF LEE WATKINS anp R. T. HEATON v. A. M. 
SIMIONDS ano NATIONAL SURETY COMPANY. 


(Filed 15 June, 1952.) 


1. Register of Deeds B b—~Register of deeds its required to properly 
register and index all instruments properly filed for registration. 

It is the duty of the register of deeds to register all instruments re- 
quired or authorized to be registered and to keep full and complete 
wphabetical indexes of the names of the parties thereto, and no instru- 
ment is deemcd registered until indexed as the statute requires, N. C. 
Code of 1981, sces. 8558, 38061, and the register of deeds and his bondsman 
are liabie for loss sustained by reason of his negligent failure to perform 
his duties in this respect. 


2. Register of Deeds B e—Register of deeds is liable for loss caused by 
failure to properly index mortgage filed for registration. 

Where a mortgage on the wife's lands is indexed by the register of 
deeds only in the name of the husband, the mortgage is not properly 
indexed and is not superior to a subsequent deed to the lands executed 
by the husband and wife, and where the mortgagee suffers loss by reason 
of such improper registration he may recover therefor in an action against 
the register of deeds and the surety on his bond. 
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3. Mortgages B a—Instrument in this case held to constitute mortgage. 

Where the wife signs an instrument given to secure endorsers on her 
husband's note, and the instrument recites that She signed it for the 
purpese of incumbering her equity of redemption, and the endorsers 
are therein given the power of selling the property if they should sustain 
“any loss or damage on account of signing the note,’ and the instrument 
is properly acknowledged by the wife and her private examination taken: 
Held, construing the instrument liberally with a view to effectuating the 
intent of the parties, it is a mortgage on the wife’s equity of redemption 
in the property. 


4. Indemnity B a: Payment C a—Held: endorsers paid note by executing 
their individual note and could recover on maker’s indemnity con- 
tract. 

Where the endorsers on a note discounted at a bank are given a col- 
laterul agreement to indemnify them against loss by reasen of their 
endorsenients, and the collateral agreement is secured by a mortgage on 
lauds, and the endorsers have taken up the note with money borrowed 
from the bank exclusively on their own note and have received the 
oliginal nete from the bank: Held, the endorsers have suffered loss on 
account of their endorsements and may proceed to enforce the collateral 
indemnity agreement and the mortgage seeuring it. 

db. Mortgages A c—Where mortgage is given to secure endorscrs on 
note discounted by bank acknowledgment taken by bank official is 
valid. 

Where a husband and wife execute a mortgage on the equity in her 
lands in order to secure endorsers on his note against loss and the note 
is discounted at a bank: Held, the contract to secure the endorsers 
against loss is u collateral agreement between the makers and endorsers 
to which the bank is not a party, and the wife’s acknowledgment to the 
mortgage taken by an official of the bank is valid. N. C. Code of 19381, 
sec. 38801(a). 


Apprax by defendants. from Harding, J., at September-October Term, 
£951.01 ‘CLAY. No Crror, 

Plaintiffs brought suit on the official bond of the defendant Simonds, 
the register of deeds of Cherokee County, for his neglgent failure to 
cross-index a paper-writing as a part of its registration. 

L. L. Heaton borrowed from the Bank of Murphy the sum of $1,000 
and to secure its payment executed his note for this amount on which 
the plaintiffs were endorsers. To indemnify the endorsers L. LL. Heaton 
and Maud K. Heaton, his wife, executed a paper-writing, the material 
parts of which are as follows: “L. L. Heaton has assigned, transferred 
and made over to Lee Watkins and R. T. Heaton, and hereby assigns, 
transfers and makes over to them and their administrators and assigns, 
to secure and hold them harmless by reason of having signed said note, 
the following . . . also, the equity of $1,450 paid in cash of the 
town property in Murphy known as the Ricks house and lot, the legal 
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title to which is in Maud K. Heaton, wife of said L. L. Heaton, and 
who signed this instrument for the purpose of encumbering said equity, 
to the extent of same. In the event said Lee Watkins and R. T. Heaton, 
or either of them, sustains any loss or damage on account of signing the 
note above mentioned, or any renewal or renewals of the same, then and 
in that event they may sell the above mentioned proper:y at the court- 
house door in Murphy to the highest bidder at public outery for cash.” 

The acknowledgment of this instrument with the privy examination 
of Mrs. Heaton, was taken before L. E. Bayless, a notary public, who 
was the cashier of the Bank of Murphy and a stockholder in the cor- 
poration. 

The paper-writing was registered by the defendant Simonds who 
entered the name of L. L. Heaton on the index as the maker or grantor 
and the plaintiffs, Watkins and Heaton, as grantees, the clate of registra- 
tion being 23 April, 1924. On 26 September, 1924, L. L. Heaton and 
Maud K, Heaton, his wife, conveyed to Mattie A. Taylor for value all 
their interest in Maud K. Heaton’s equity in the Ricks house and lot 
described in the paper-writing above set out. The deed to Mattie A. 
Taylor was registered 2 October, 1924. Sometime after its registration 
the defendant Simonds entered upon the index after the name of L. L. 
Heaton the two words “and Maud.” 

The plaintiffs allege that they paid the note of L. L. Heaton to the 
Bank of Murphy and are unable to subject Maud K. Heaton’s equity to 
the payment of their claim against L. L. Heaton for the reason that 
Mattie .\. Taylor aequired title before the name of Maud K. Heaton 
was entered on the index. The suit is prosecuted to recover damages 
for the register’s negligent failure properly to register and cross-index 
the paper-writing above referred to. Upon the issues submitted there 
was a verdict for the plaintiffs and the defendants excepted and 
appealed. 


D. W, Tillett and Hill & Gray for plaintiffs. 

Moody & Moody, D. Witherspoon and W. C. Wakefield for A. M. 
Simonds, 

J. EF, Swain for National Surety Company. 


Apams, J. It is the duty of the register of deeds to register all written 
instruments the registration of which is required or autorized, and to 
keep in his office full and complete alphabetical indexes of the names 
of the parties. No instrument is deemed to be registered until it is 
indexed as the statute provides. N. C. Code 1931, secs. 3553, 3561; 
Fowle v. Ham, 176 N. C., 12; Heaton v. Heaton, 196 N. C., 475; Story 
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v. Slade, 199 N. C., 596. If the register makes negligent default in the 
performance of this duty and pecuniary injury to the claimant 1s caused 
thereby the register and his official bond are liable for the resultant loss. 
Daniel v. Grizzard, 117 N. C., 106; Alanufacturing Co. v. Hester, 177 
N. C., 609. We have held that as to Maud K. Heaton the instrument 
signed by her and her husband was not properly registered and indexed 
and that Mattie A. Taylor was the owner of the real property therein 
described. Jfeaton v. fleaton, supra. So the immediate question is 
whether the plaintifis have suffered pecuniary loss by reason of the 
register’s neghgent failure to index the name of one of the parties. 

The defendants say that no loss has resulted to the plaintiffs because 
the instrument just referred to neither conveyed an interest nor created 
a lien upon the real property of Mrs. Heaton. 

The writing purports to assign and transfer to the plaintiffs, as in- 
demnity against loss by their endorsement of the note, certain personal 
property which is not in controversy and “the equity of $1,450 paid in 
cash for the town property in Murphy known as the Ricks house and 
lot, the legal title to which is in Maud K. Heaton, wife of said L. L. 
Heaton, and who signed this instrument for the purpose of encumbering 
said equity to the extent of the same.” The plaintiffs are authorized to 
sell this property if either of them sustains any loss or damage “on 
account of signing the note.” 

What did the parties mean by “encumbering the equity” ? 

Mrs. Heaton executed the paper under seal, and the only mention of 
her name in the body of the writing is in the clause stating the purpose 
for which she afhixed her signature—that 1s, to “encumber” her equity 
in the Ricks house and lot in order to indemnify the plaintiffs. 

In a legal sense to encumber or incumber land is to make it subject 
to a charge, lien, or lability—to burden it with financial obligations, 
as debts or mortgages. An encumbrance is any right or interest in land 
which may subsist in a third person to the diminution of the value of the 
property. Bulterfield v. Butler, 150 Pac. (Okla.), 1078; Johnson v. 
Bridge, 2138 Pac. (Cal.), 512; MZartford Fire Ins. Co, v, Jones, 250 
Pac. (Ariz.), 248, 251; First Unitarian Society v. Citizens Savings & 
Trust Co., 142 N. W. (Towa), 87; Black’s Law Dictionary, 614; 20 
C. J., 1250. 

In searching for the intention of the parties to a written instrument 
this Court has adopted a liberal rule of construction to which technical- 
ities and formal divisions must frequently give way. Triplett v. Wil- 
liams, 149 N. C., 394; Berry v. Cedar Works, 184 N. C., 187. Tested 
by this rule the contract under consideration is not difficult of solution. 
The parties obviously intended, though their intention is inartificially 
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expressed, to create a lien or mortgage on Mrs, Heaton’s equity in “the 
town property in Murphy”’—the property here in litigation. Indeed, the 
contract in its relation to the clause in question has been referred to 
by this Court as a mortgage on her land (/featon v. Heaton, supra); 
and this construction is fortified by the principle set forth in Ely v. 
Norman, 175 N. C., 294. 

It is argued that the plaintiffs have not paid the note and have there- 
fore incurred no loss. This position cannot be sustained. The plaintiffs 
testified that they borrowed money with which to pay the note they had 
endorsed; that they paid it in full, took it up, and executed their own 
note for the amount borrowed. The bank delivered to them the note 
of L. L. Heaton when it was paid. Moreover, they paid interest on the 
note, and by the terms of the contract their hability extended to “any 
renewal or renewals.” 

The execution of the contract was acknowledged before L. E. Bayless, 
a notary public, who was an officer and stockholder in the bank, and for 
this reason the defendants say the probate is defective and the registra- 
tion void. They cite Cowan v. Dale, 189 N. C., 684 and Fank v. Tolbert, 
192 N. G., 126. 

The mortgage was not made to the bank; it was a part of the contract 
between the principal and the endorsers; the bank was not a party. 
We cannot, under these circumstances, particularly in view of section 
3801(a), N. C. Code, 1931, hold the acknowledgment of the contract to 
be invalid. 

No error. 


MAY O. KELLEY v. JOHN F, CLARK AND COMPANY, CENTRAL BANE 
AND TRUST COMPANY and GURNEY P. HOOD, COMMISSIONER OF 
BANKS FOR NORTH CAROLINA, 


(Filed 15 June, 1982.) 


1. Appeal and Error J c—Findings of fact supported by evidence are 
conclusive. 


The findings of fact by the trial court, when supporred by evidence, 
are as conclusive as the verdict of a jury. 


2. Payment C a—Where bank credits account of payee with amount of 
check on day before bank closes it operates as payment by drawer. 


Where the trial court finds upon sufficient evidence that the plaintiff 
ordered the trust department of a bank to purchase certain stock for her 
and that the order was executed by a brokerage company at the instance 
of the bank, that upon notification to the bank of the execution of the 
order the bank sent the brokerage company a check for the full purchase 
price and notified it of the name of the purchaser, and immediately 
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charged the check to the plaintiff's account, that the brokerage company 
deposited the check in the same bank and that the bank credited the 
account of the brokerage company with the amount of the check before 
the end of the day’s business and notified the company of the deposit, all 
in accordance with the regular course of dealing between the parties, and 
that the bank was insolvent and closed its doors the next day: Held, 
the money represented by the check passed from the plaintiff to the 
brokerage company and was subject to its orders until the closing of the 
bank, and the stock so purchased was the property of the plaintiff, and 
where the brokerage company has refused to deliver it and has resold it 
and retained the money from the resale, it is hable to the plaintiff for the 
amount of the loss sustained by her. 
3. Appeal and Error J c—New trial will not be granted for harmless 
error. 
Ixceptions relating to matters which could not have prejudiced the 
appellant or change the result of the trial will not be sustained. 
4. Appeal and Error J e—Where record does not set out answer to ques- 
tion, exception relating thereto will not be considered. 
Where the answer to a question, the subject of. an exception on appeal, 
is not set out in the record, the exception will not be considered. 
d. Principal and Agent C b—Party dealing with agent is not affected by 
secret Hmitation of agent’s apparent authority. 
A party paying the local office of a company by check is not affected 
by the local office’s lack of authority to cash the check when such limi- 
tation of authority was not known to him, and exception te the exclusion 
of evidence of secret limitations of the local office's authority will not be 
sustained. 


Appreat by John F. Clark and Company from MacRae, Special Judge, 
at April Term, 1932, of BuNcomBE. 

The plaintiff brought suit in the General County Court to recover 
$2,533.38 alleged to be the price of certain stocks purchased by her 
through the Central Bank and Trust Company from John I, Clark and 
Company and not delivered. The parties waived a trial by jury and the 
judge of the county court found certain facts, the material parts of 
which are as follows: 

3. The Central Bank and Trust Company closed its doors and ceased 
business on 20 November, 1930, and was immediately taken charge of 
by the North Carolina Corporation Commission, which has been duly 
suceceded in said work by the Commissioner of Banks of North Carolina. 

+, On or prior to 17 November, 1930, May O. Kelley ordered and 
directed the trust department of the Central Bank and Trust Company, 
with which she was doing business at said time, to purchase certain 
stocks described in the complaint. Said order was executed by said 
Central Bank and Trust Company through John F. Clark and Com- 
pany, stock brokers, with local offices in Asheville, N. C., and with 
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membership on the New York Stock Exchange, and other exchanges, by 
purchasing said stocks on the New York Stock Exchange on 18 No- 
vember, 1930. The Central Bank and Trust Company, «<hrough its bond 
department, was immediately notified of the execution’ of said order 
by said John F, Clark and Company, and of the amount of the purchase 
price. The purchase was duly confirmed by John F. Clark and Com- 
pany who were thercupon notified by the Central Bank and Trust Com- 
pany’s bond department of the name of the purchaser on 18 November, 
1930; and a check signed by the Central Bank and Trust Company’s 
bond department, and drawn on said bank, covering the full amount of 
the purchase price of said stock was, on the forenoon cf 19 November, 
sent by messenger with letter of confirmation, by the bond department 
of said Central Bank and Trust Company, to said Johu F. Clark and 
Company and the amount thereof was pronptly charged to the aceount 
of the plaintiff, May O. Kelley, by said bank. Jolin F. Clark and Com- 
pany thereupon duly received and accepted said check sent it by the 
Central Bank and Trust Company in full payment fo: said stocks on 
19 November, 1930, and on said date deposited same in the Haywood 
Street Branch of said Central Bank and Trust Company, where said 
John F. Clark and Company had been doing a banking business and 
keeping an account for a long time. Said check was, when deposited, 
endorsed by rubber stamp for deposit to eredit of said Clark and Com- 
pany and same was duly credited on said date to the account of said 
John F. Clark and Company sometime prior to 2 y.m. of said 19 
November, 1930, and before the time for closing the doors of the bank 
for the day; all in accordance with the custom and practice of the said 
John F. Clark and Company and said bank im handling similar 
transactions, 

5. The Central Bank and Trust Company, including its Haywood 
Street Branch, did not open its doors for business on 20 November, 
1930, and was then and is now insolvent, and its affairs are being 
liquidated and wound up by the Commissioner of Banks of North 
Carolina, as aforesaid. 

6. No official or employee of the Central Bank and Trust Company 
had any knowledge on 19 November, 1930, that the bark would not be 
open for business the next day. 

7. John F. Clark and Company, and their main offies in New York 
City, were duly notified by said Haywood Street Branch of the Central 
Bank and Trust Company of the deposit to their credit of said check 
covering the purchase price of said stock so purchased by May O. 
Kelley, and of the amount to their credit at the close of business on 19 
November, 1930, by code telegram sent at 2:45 p.m. by said bank, 45 
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minutes after the closing hour of the bank for the day; all in accordance 
with the custom and practice of the parties and the instructions of 
John F. Clark and Company theretofore given said bank. 

S. The entire transaction was conducted in full accordance with the 
practice and custom ot John F. Clark and Company in dealing with the 
Central Bank and Trust Company. 

9, A resale of the stocks purchased by John F. Clark and Company 
for the benefit of the plaintiff, was made on the New York Stock Iex- 
change with the pretended permission or authority of the said Chief 
State Bank Examiner then in charge of the affairs of the Central Bank 
and Trust Company on or about 21 November, 1930, but without the 
knowledge, consent, authority, or permission of the plaintiff, or any 
agent of hers, and on the representations by an agent of defendant, 
John F. Clark and Company, that the check given for the purchase 
money of the said stocks had not cleared on 19 November, 1930, which 
representation was false in fact and in law. 

10. On 21 November, 1930, and in ample time for said John F. Clark 
and Company to repurchase said stocks on said New York Stock Kx- 
change before the hour for closing said exchange for the day, the said 
Chief State Bank Examiner having learned that said cheek given by 
the Central Bank and Trust Company in payment for said stocks had 
cleared and had actually been credited to the account of John I. Clark 
and Company on 19 November, 1930, contrary to the representations 
of said John F. Clark and Company in that respect, requested and 
directed said John F. Clark and Company to repurchase for the benefit 
of plaintiff the stocks so sold by them for the alleged reason that the 
check given for their original purchase had not cleared, as aforesaid, but 
said John F. Clark and Company wrongfully and unlawfully refused 
so to do and informed said Chief State Bank Examiner that the matter 
had passed out of the control of the local office, and that he would 
have to take it up with their New York office. 

11. John F. Clark and Company did resell said stocks of May O. 
Kelley on the New York Stock Exchange under the circunistances atid 
on the date mentioned in the complaint in this action, and thereupon did 
actually reecive the proceeds of said sale and have wrongfully aud 
unlawfully converted same to their own use, and now refuse to turn 
same oyer to plaintiff, or to return to her the original purchase money 
paid by her for said stocks, or to make settlement of any sort with said 
plaintiff. 

12. The amount of said original purchase price paid by plaintiff 
through John F. Clark and Company for said stocks amounted to 
$2,533.38; and there is no evidence before the court showing or tending 
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to show the amount for which said stocks were resold by said John F. 

Clark and Company ou the New York Stock Exchange after the pur- 

chase thereof by plaintiff, as aforesaid. 

The county court gave the plaintiff a judgment against John F. Clark 
and Company for #2,533.38 with interest from 19 November, 1930, 
and costs, On appeal to the Superior Court the judgment was affirmed, 
and Clark and Company excepted and appealed to the Supreme Court, 
assigning error. 


Bourne, Parker, Arledge & DuBose for plaintiff. 
Jumes &, Howell and Lipscombe & Lipscombe for defendants. 


Apams, J. The exceptions taken by the appellants relate to the ad- 
nussion and exclusion of evidence and to the denial of their motion 
for nonswit. In our opinion none of the exceptions should be sus- 
tained. The court’s findings of fact, which are supported by the 
evidence, are as conclusive as the verdict of a jury; and according to 
these findings the plaintiff's order for the purchase of stocks was 
execttted by John F. Clark and Company, who made the purchase on 
18 November, 1930. The bond departinent was immediacely notified and 
the bank sent to Clark and Company a check for the purchase price. 
The cheek was reeeived and accepted by Clark and Company in payment 
on 19 November, 1930, and was credited on their account and charged 
to the account of the plaintiff. The money represented by the plaintitt’s 
check thus passed from her to the brokers and was subject to their order 
until the bank closed its doors. If the local offiees had no authority to 
‘ash checks the plaintiff, who had paid the price of the stocks, was not 
affeeted by the hmitation of which she had no knowledge. The brokers, 
having failed to aecount to the plaintiff, are responsible for her loss. 
There was no error in denving the motion for nonsuit. 

The admission and exclusion of evidence which are the subject of most 
of the exceptions afford no adequate cause for a new trial. The first five 
refer to couversations with employees in the local offices, the “clearing” 
of checks, or to some hypothetical or collateral matter which, we think, 
could not have been prejudicial to the defendants, and the seventh, 
elghtth, and miuth, to matters which would not modify the contractual 
relation between the plaintiff and the defendants. The answer to the 
question referred to in the tenth exception is not set out, end the evidence 
excluded subject to the cleventh and twelfth exceptions purported to 
show a restriction imposed by the New York office upon the loeal offices 
in Asheville to whieh the plaintiff was not a party. Upon an examina- 
tion of the reeord we find 

No error. 
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(Filed 15 June, 1982.) 


1. Assault B a—In order to conviction of assault the State must prove 
intent. or criminal negligence proximately causing injury. 

Intent to inflict injury is an essential element of criminal assault, and 
in a preseention therefor the State must prove such intent or criminal 
negligence equivalent in law to actual intent, and criminal negligence 
implies more than mere Jack of due care, and where the State relies on 
the violation of a statute enacted for the publie safety the State must 
prove the tntentional or reekless violation of the statute and that such 
Violation proximately caused the injury, and although intent may be pre- 
sumed from the act, such presumption is not conelusive, and it is a 
question for the jury under proper instructions from the court. 

2. Samc—-State must prove intentional or reckless violation of traffic 
statute in order to convict auto driver of assault, 

The intentional violation of a statute designed to protect life, or the 
violation of such statute with a reckless disregard of consequences or 
heedless indifference to the safety and rights of others under ¢circum- 
stances from which death or bodily injury could have been reasonably 
forescen as a probable result, is criminal negligence and when the pirox- 
imiute cause of injury, is suficient to constitute criminal assault, but in a 
prosecution for assault growing out of an automobile accident an instruc- 
tion that the defendant would be guilty if he violated a traffic statute, if 
such violation proximately caused injury to another, is erroneous, and a 
hew trial will be awarded, 


CrmiInaL action, before Schenck, J., at January Term, 1982, of 
CABARRUS, 

A warrant from the police court of the city of Concord was issued for 
defendant, charging that on or about 10 August, said defendant “did wil- 
fully, mabeiously and unlawfully assault the said D. b. Huskey with a 
deadly weapon, to wit, an automobile.” The defendant was convicted and 
appealed to the Superior Court. The evidence tended to show that 
Huskey, witness for the State, was traveling in an automobile on Depot 
Street eastwardly toward Valley Street, intending to turn to Jnis Jeft 
into Valley Street. The defendant was traveling Depot Street im a 
westwardly direction and the cars of the defendant and State’s witness 
collided at or near the intersection of Valley Street. The evidence tended 
to show that the defendant approached the intersection at an unlawful 
rate of speed and in violation of the statute, and that as a result of 
the act of defendant the automobile of witness, Huskev, collided with 
that of defendant and Huskey was thrown out of his car, sustaining 
physical injuries of apparently a minor nature. The verdict of the jury 
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was “ouilty of simple assault.” The judgment of the court was that the 
defendant pay a fine of $15.00, from which judgment the defendant 
appealed. 


cltlorney-General Brummitt and Assistant Attorney-General Seawell 
for dire-wlate, 
eLrmfield, Sherrin & Barnhardt for defendant. 


Brocpen, J. The exceptions relied upon by the defendant are taken 
to the following instructions given by the trial judge to the jury: 

(a) “CAlso, gentlemen of the jury, the court calls your attention to a 
principle of law that wherever a man violates any law, which law is 
enacted for the purpose of protecting other people from. injury, or pro- 
tecting property from injury, and, as a result of that violation of law, 
he injures another, he is guilty of a battery, and if the battery should 
produee death he would be guilty of at least manslaughter. In our 
State, geutlemen of the jury, we have a number of statutes enacted 
by the Legislature for the purpose of protecting the lives and limbs of 
those people who use the highways. These statutes are enacted to govern 
the use of automobiles upon the highway, spoken of frequently as the 
traffic regulations, and wherever one of these trafhe vegulations that 
are enacted for the purpose of protecting life or limb on the highways 
is violated, and, as a result of that violation, some one is injured, the 
person who violates the law is guilty of a battery, and if he kills some 
one in such violation, he is guilty of manslaughter.” 

(b) “Now, the court charges you as a matter of law that, if you do 
find, and find beyond a reasonable doubt, that Agnew did violate the 
trathe laws, and you further find, and find bevond a reasonable doubt, 
that that violation of the trafie law by Agnew was the droximate cause 
of the injury to Tfuskey, then it would be your duty to return a verdict 
of guilty.” 

The defendant asserts that the foregoing instructions were erroneous 
for the reason that they declare the rule of civil lability in an action 
for damages rather than the rule of criminal ability upon an indict- 
ment for assault or assault with a deadly weapon. The decided cases 
are to the effect that if admitted or proven facts constitute an assault 
or assault with a deadly weapon, the same state of facts constitutes 
the crime of manslaughter 1f death ensues as a proximate result. S. v. 
Leary, 88 N. C., 615; S. v. Sudderth, 184 N. C., 7538, 114 S. E., 828. 
Also, it must be conceded that there is authority in this State supporting 
the instructions given to the jury by the trial judge. 8S. 0. Gash, 177 
N.C., 595, 99 S. E., 857. However, there are many decisions indicating 
that there is still a difference between civil and criminal liability for 
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injuries proximately caused by a violation of statutes designed and 1n- 
tended to protect and safeguard human life. For example, in S. v. Me- 
Iver, 175 N. C., 761, 94S. E., 682, the Court said: “The negligence 
must be something more than is required on the trial of an issue in a 
civil action, but it is sufficient to be submitted to a jury in a criminal 
proseeution if it is likely to produce death or great bodily harm, and 
in this case the defendant could reasonably anticipate mecting some one 
at the crossing, and to approach it at a rate of speed twice that allowed 
by the State statute and four times that allowed by the ordinance 
without reducing the speed and without signal is evidence of recklessness 
which justified submitting the question of guilt to the jury.” Subse- 
quently in S. v. Rountree, 181 N. C., 535, 106 S. E., 669, the Court 
sald: ‘The degree of negligence necessary to be shown on an indictment 
for manslaughter, where an unintentional killing is established, 1s such 
recklessness or carelessness as 1s incompatible with proper regard for 
human life. Again in S. v. Palmer, 197 N. C., 185, 147 8. E., 817, the 
Court approved the following instruction to the jury: “If you are 
satisfied beyond a reasonable doubt from the evidence that the defendant, 
Palner, was guilty of culpable negligence as heretofore explained to 
you by the court, or criminal negligence, and that said criminal negh- 
gence was the proximate cause of the death of Meisenheimer, it would 
be your duty to convict the defendant.” Pursuing the discussion in the 
opinion, it is declared: “It is, however, practically agreed, without re- 
gaurd to the distinetion between offenses malum prohibifum or malum in 
se that if the act is a violation of a statute intended and designed to 
prevent injury to the person, and is in itself dangerous, and death 
ensues, the person violating the statute is guilty of manslaughter at 
least, and, under some circumstances, of murder.” The same idea was 
expressed In S. v. Gray, 180 N. C., 697, 104 8S. E., 647, in these words: 
“He was very careful to distinguish between negligence oceasioning 
damage out of which arises a eivil action and that reckless disregard of 
human life which constitutes a erime,” ete. See S. v. Sudderth, 184 
NG.y 155, 1148... 8285 db. Lullerlok, 188 N« Cy 412, 124 8. .E. 
7522 8. 0. Satterpeld, 198 IN. -C., 682, 153° 8, EB. 155. 

Manifestly, the question of law presented by the exceptions is: What 
must the State show in order to make out a prima facie case of assault 
or assault with a deadly weapon or manslaughter resulting from an 
automobile collision when the automobile is being operated by a de- 
fendant in violation of a statute designed and intended to protect and 
safeguard human life? 

The common law concept of assault was expressed by Gaston, J., in 
SN, ve. Paris, 28 N. C., 126, as follows: “An assault is an intentional 
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attempt, by violence, to do an injury to the person of another. It must 
be tntentional-—for, if it can be collected, notwithstanding appearances 
to the contrary, that there is not a present purpose to do an injury, 
there is no assault. . . . The intention as well as the act makes 
an assault.” This definition was approved in 8. v. Hemphill, 162 N. C., 
632, 109 S. E., 884, where it 1s said: “There must be an intent to in- 
jure . . . though this intent may be inferred by tke jury from the 
act, and when the act itself is unlawful, the intent is immaterial or 
will be presumed.” 

Obviously the intentional violation of a statute designed and intended 
to protect life is a criminal act within the contemplation of law, and 
upon indictment and conviction therefor, subjects the offending party 
to punishment for the wrong done thereby to society in general. In 
such event the State would make out a prima facie ease by offering 
proof of such violation sufficient to convince the jury beyond a reason- 
able doubt. But if the State undertakes to establish a crime resulting 
In injury to a specific person, it must offer proof which convinces the 
jury beyond a reasonable doubt that there was an intent to inflict in- 
jury or that such injury was proximately caused by criminal negligence. 
In such event, criminal negligence imports a reckless disregard of conse- 
quenees, or heedless indifference to the safety and rights of others and 
must be such that the guilty party could have reasonably foreseen that 
death or bodily injury would be the probable result thereof. That is to 
say, if the jury should find beyond a reasonable doubt that the defend- 
ant intentionally violated a statute, designed to protect life, and should 
further find beyond a reasonable doubt that such violation was the 
proximate cause of the injury or death, then the defendant would be 
guilty. Or if the jury should find beyond a reasonable doubt that the 
defendant violated such a statute and such violation evinced or disclosed 
a reckless disregard of consequences, or heedless ind:fference to the 
rights of others, and that the defendant could have reasonably foreseen 
that death or bodily injury would probably result therefrom, then such 
violation would constitute criminal negligence, and if the jury should 
further find beyond a reasonable doubt that such criminal negligence was 
the proximate cause of the injury or death, the defendant would be 
guilty. 

In cases of the instant type, intent, or its equivalent, that is, reckless 
disregard of consequences or heedless indifference of the rights of others, 
is still a necessary element of criminal responsibility. While, of course, 
in such eases intent may be presumed from the act itself, notwithstand- 
ing such presumption is not conclusive or irrebuttable. The case must be 
submitted to the jury with proper instructions from the trial judge. 
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Therefore, in order to warrant conviction in eases of assault, assault 
with deadly weapon or manslaughter growing out of automobile colli- 
sion, involving the breach of a statute, the State must offer proof of 
requisite degree that the injury was intentional or the proximate result 
of criminal neghgence. The exceptions of the defendant to the in- 
structions given are sustained. 

New trial. 


ee ine eee 


CITY OF ELIZABETH CITY er avy. R. C. GREGORY, BESSTIE GREGORY 
AND CARL GREGORY anpb R. C. GREGORY anp BESSIE GREGORY vy. 
CITY OF ELIZABETH CITY ann PUBLIC UTILITIES COMAISSION, 


(Filed 15 June, 1952.) 


1. Municipal Corporations I a—Held: owner of adjacent land had ease- 
ment in street and could recover special damage caused by obstruc- 
tion. 


Where the owner of land subdivides a pertion thereof into Jots and 
plats the same showing streets thercon, and reserves an unsubdivided and 
unplatted portion, and the dedication of the streets to the pubiic is 
accepted by the city, and one of the streets so dedicated constitutes the 
only reasonable aecess to the land reserved by the owner: Held, the 
use of the street is an easement belonging to and appurtenant to the 
property reserved by the owner, and upon the closing of such street to 
such reserved land the owner has sutfered damage different, net only in 
degree but also in kind from that sustained by the public generally, and 
may recover the damages caused his land by reason of such wrongful 
obstruction of the street by the city or a third person. 


2. Same—aAdmission of evidence as to damage sustained by wrongful 
obstruction of street held not error in this casc, 

Although the measure of damages recoverable by the owner of land 
having an easement over an adjacent street for the wrongful obstruction 
of the street is the difference in the fair market value before and atter 
the wrengful obstruction, the admission of testimony that the plaintiff's 
land was damaged by one-half its value will not be held for reversible 
error, there being other evidence as to the value of the land and the court 
having correctly instructed the jury as to the measure of damages, 


3. Evidence D f—Admission of testimony in explanation of impeaching 
question asked on cross-examination held not error. 

Where the value of the plaintiff’s land is in issue in an action and he 
has testified that the land was worth a certain amount, and on cross- 
examination he is asked if he did not know that the land had never been 
worth the price stated an exception to the admission of his testimony 
on redirect examination that the defendant had offered him the price 
stated for a portion of the land will not be sustained, the testimony 
being competent in its relation to the question asked on cross-examination. 
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Civit action, before Jlacltae, Special Judge, at October Term, 1931, 
of PASQUOTANK, 

In the first case Elizabeth City filed a petition on 14 April, 1928, 
to condemn for public use the land deseribed in the petition. It was 
wleged that Elizabeth City was a tenant in common of said lands and 
owned a one-half interest therein. The defendants filed an answer deny- 
ing the ownership of any of said land by the city, and further alleged 
that the eity had trespassed upon the lands of defendant and built a 
pipe line across their property, and prayed that damages therefor should 
be assessed. The issue of ownership was determined by a jury at the 
January Term, 1929, in favor of defendants. Thereupon judgment was 
entered decreeing that the defendants in the first case were the owners 
in fee of the property, and further, that the cause be remanded to the 
clerk to procecd with the condemnation thereof. Thereafter on 13 
August, 1929, the plaintiffs im the second suit instituted an action 
against Elizabeth City and others, alleging that the defendant city had 
constructed a building across Wilson Street and thereby deprived the 
plaintiffs of access to property owned by them and for the use of which 
Wilson Street had been laid out and dedicated. Damages were sought 
by the plaintiffs in the sum of $5,000. The city filed an answer admit- 
ting that it had constructed a building across a portion of Wilson Street, 
but demed that the plaintiffs had any right to use same, end that if such 
right had ever existed, the plaititiffs were estopped to assert the same. 
At the June Term, 1931, both cases were consolidated and commis- 
sloners Were appoluted to assess the damages resulting from the con- 
denmnation of certain lots set out on the Skinner and Gregory plat, and 
also to assess the dainages, if any, sustained by the Gregorys by virtue 
of the closing of Wilson Street by the city. The commissioners filed a 
report awarding certain items of damage, including an item of $300, 
for damage to the property of the Gregorys caused by “taking Wilsan 
Street.” Exceptions were duly filed by both parties and the cause was 
tried 1n the Superior Court at the October Term, 1931, upon the fol- 
lowing issue: “What damage, 1f any, is the plaintiff, R. C. Gregory, 
entitled to recover of the defendant, city of Elizabeth City, by reason 
of the closing of Wilson Street ?’ The jury answered the issue “$1,000.” 
Apparently, all other items were settled except the controversy as to 
thé closing of Wilson Street. Judgment was pronounced upon the 
verdict, and the city appealed. 

The evidence tended to show that the father of plaintiff, Gregory, 
owned a certain block of land lying north of the Norfolk and Southern 
Railroad Company. Many years ago a portion of this land was platted 
and subdivided into building lots. The plat was made in February, 
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1892. The plat showed certain streets known as Mill Street, Wilson 
Street and Gregory Street. The city in furnishing light, water, power 
end sewerage to its inhabitants constructed a building which covered and 
blocked Wilson Street. Wilson Street as shown on the plat extended 
to an unplatted and unsubdivided traet of land owned by the Gregorys. 
The testimony of plaintiff was as follows: “The plant completely 
dams up Wilson Street and extends out on each side; it is net possible 
now to drive northwardly from Broad Street down Wilson Street to my 
tract of land; they have blocked it up and there 1s no other street or 
road by which I can now drive to my tract of land from Broad Street 
unless on somebody else’s property. . .  . The land was suitable for 
laying off in lots or suitable for farming purposes. . . . Part of 
this land was onee part of a back field which my father cultivated aud 
a part but not all of it was divided into lots... .) My father opened 
Wilson Street and laid out Gregory Strect at the same time. . . . It 
is not possible to drive from Broad Street down Gregory to my property 
beeause there are a couple of ratlroads there that have never been fixed, 
and if you go down Mill Strect, in order to get to my property, 
vou would have to cross the property otf somebody else.” There was 
other testimony to the effect that “the Gregory property is completely 
shut off from access by the utihty plant and by the swamp.” 
There was further evidence tending to show that the blocking of Wil- 
son Strect had damaged the Gregory property as much as $4,000. 


John MH. Mall and Thompson & Wilson for cily of Elizabeth City. 
MeMullan & MeMullun and M. 2. Sampson for Gregory. 


Brocprnx, J. In substance, the case is this: The owners of land sub- 
divide a portion thereof into building lots and plat the same, showing 
strects thercon, reserving an unsubdivided and unplatted portion. The 
street in controversy, so platted, furnishes the only reasonable access 
to the unsubdivided and unplatted portion of the original tract. 

The question of law is: If a third party obstructs said street with a 
permanent structure, 1s the landowner entitled to recover damages to 
his unsubdivided and unplatted land, resulting from such obstructions ¢ 

The eity, recognizing the general principles of law governing the 
platting and subdivision of property which is intersected by streets 
and alleys shown on the plat, contends, however, that the dedication of 
such streets 1s restricted to lot owners or purchasers and cannot be ex- 
tended to unplatted land outside the subdivided area. In arriving at a 
correct interpretation of the appleable principles of law, it must be 
observed that the ancestor of the plaintiff originally owned the entire 
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tract. He platted and subdivided a portion thereof and laid out streets, 
inehiding Wilson Street, in order to furnish approach and access to his 
remaining Jands. The evidence offered in favor of the Jandowner tends 
to show that Wilson Street afforded and furmshed the only reasonable 
aceess to this tract or property outside of the platted area. Under these 
elrcumstinces obviously, Wilson Street constituted an easement belong- 
ing to and appurtenant to the unplatted property. The identical ques- 
tion involved was first considered by this Court in Grané ¢. Power Coa, 
196 N. C., 617, 146 8. E., 531. The Court said: “Whether or not, 
as a matter of law, upon these facts, plaintiff is entitled to recover in 
this action, is not presented tor decision by this appeal. We, therefore, 
do not decide the question as to whether or not a landowner, who is de- 
pendent on a puble read for aceess to his land, can maintain an action 
for damages, for the wrongful obstruction of the roed, resulting in 
damages to lis land. There are decisions of courts of other jurisdie- 
tions which seem to support recovery of damages in such cases. In 29 
C.d., at pages 631 and 632, it is said that an action for damages against 
one who injures a pubhe highway may be maintained by a private per- 
son, if he has sustained special damages, differing not merely in degree, 
but in kind from that suffered by the conimunity at -arge, as where 
access to plaintiff's property is ent off. Many decisious are cited in 
support of the text!” “Lhereatter, ai. Colt. e. P’owern Ww 02, LUO Ne Cy 
353, 154 8. E., 678, the Court adopted the statement of the principle 
eontained in 13 R. C. L., page 231, as follows: “It is generally held that 
ohe whose means of Ingress to and egress from lis property is completely 
cut off by an obstruction suffers a special injury, different from that 
suffered by the pubhie at large, as, for example, where the obstructed 
way atfords the only means of getting to market with the produets of his 
adjoining farm. It is not material whether aecess is completely cut 
olf from every point, or whether the obstruction merely cuts off the 
niceaus of reaching particular places with which it is necessary or ad- 
vantageous for the plaiitiff to communicate.” See, also, Lamb ve. Lame, 
Tite Cy: 100s DSS. Fee SOTs Gault a Down oF have Varian, 
200 N. C., 593, 158 8. E., 104; White ve. Coghill, 201 N. C., 421. 
Certain exceptions were taken by the city to testimony relating to 
the measure of damages. For instance, a witness was permitted to 
state lis opinion as to the value of the Gregory property. .\nother wit- 
ness was permitted to state that in his opinion the property of Gregory 
was damaged one-half by the closing of the strect. The trial judge 
gave to the jury the correct rule of damages, as he instructed the jury: 
“Tf vou find the plaimtiff is entitled to recover, he would be entitled 
to recover the difference between the reasonable market value of his 
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property before Wilson Street was obstructed and the reasonable market 
value of his property immediately after Wilson Street was obstructed.” 
While the witnesses perhaps did not estimate this difference in dollars 
and cents and thus comply with the strict letter of the rule, it cannot 
be held for error that they estimated the difference upon a percentage 
basis. Plaintiff, Gregory, testified that portion of his land was worth 
for building lots $400 to $500 per acre, and was asked on cross-examina- 
tion if he did not know ‘that there has never been a day when you could 
sell that property for any such figure as that.” On redirect examination 
the attention of witness was called to the question so elicited ou cross- 
exumination, and he testified that the city had olfered him that price 
for au certain portion of the property and he had accepted it. The de- 
fendant objected to the testimony, but obviously the evidence was 
cheited by the nature of the cross-examination, und the city has no 
just ground for complaint. 
Affrmed. 


STATIS OF NORTH CAROLINA v. T. IL WUGHIcS, A. H. HUGHES anpb 
Wirk, HESTER J. UJUGHES, ZENA BATTLE anp Ilussanpn, WILL BAT- 
TLE, J.C. TIALL aNb WIFE, GLADYS HAL, N. A. UALL, i. C. GIBSON, 
GhORGIE W, BIECI ann G. Lo CALLIOUN Er an., RESPONDENTS, 


(Filed 15 June, 1952.) 


1. Eminent Domain D b—Park Commission is given express power to 
abandon condenination proceedings instituted by it. 
sy the express provisions of chapter 48, section 25 of the act of 1927, 
the North Carolina Park Commission may abandon condemnation pro- 
cevdings against an owner by filing a written election to do so before pay- 
ing the award and by paying the costs, and the act is constitutional and 
valid, and where the State las so abandoned eertain procecdings and has 
puid the costs and has not exereised any control or dominion over the 
laud the owner has not suffered any pecuniary injury thereby. 


2. Same: Judgments L b—Consent judgment in this case held not to 
estop Park Commission from abandoning condemnation proceedings. 
‘he rights of the North Carolina Park Commission to elect to abandon 
proceedings to acquire title to lands for park purposes under the pro- 
visions of chapter 48, Public Laws of 1927, section 25 is not affected by a 
eonsent judgment entered in the proceedings when such judgment was 
not intended or contemplated as a final adjudication of the rights of the 
parties and expressly reseryes the case for the purpose of determining 
the question of the title to the lands in question and the person or per- 
sons to whom the money should be paid. 


Civin, action, before Stack, J., at March Term, 1932, of Swary. 


764 IN THE SUPREME COURT. [202 


~—. 


STATE vu. HUGHES, 


On 15 October, 1930, the North Carolina Park Commission Insti- 
tuted an action in the name of the State of North Carolina against 
various parties for the purpose of condemning for park purposes as 
contemplated in chapter 48 of Pubhe Laws of 1927 various tracts of 
land. Several defendants were served by publication and the cause was 
returnable on 6 January, 1931. The Halls filed answer setting up claim 
to the property known as the Ravensford School property. Various other 
parties also filed answers. On 6 January, 1931, the clerk of the Superior 
Court of Swain County duly appointed commissioners 7o appraise the 
value of the property sought to be condemned. Subsequently the com- 
missioners filed a report appraising values of school property as fol- 
lows: Indian Creek School, $600; Toe String School, $500; Ravens- 
ford School, $6,650; Smokemont School, $2,500; Mingus Creek School, 
#500. The defendant, Fall, and wife filed exceptions to the report of the 
colmissioners with respect to the valuation of the Ravensford Sehool 
property as shown in the report of the commissioners, Judgment was 
entered on 19 March, 1931, by the clerk of the Superior Court of Swain 
County, ratifying and confirming the report of the commissioners and 
directing that the petitioner, State of North Carolina, “forthwith pay 
into the registry of this court the several sums of money for the several 
tracts and interests in tracts set out in the report of said commissioners,” 
ete. And further, “that upon the payment into court by the petitioner 
of the amounts of money aforesaid, . . . the title to all and singular 
the lands, premises and real estate described in the petition and here- 
inafter more particularly described, shall, eo tnstanti, pass to and vest 
in the petitioner, the State of North Carolina, in fee simple, for the 
uses and purposes expressed and declared in said petition and in chapter 
48, Publie Laws of North Carolina, session of 1927.” 

No appeal was taken by any of the partics to the foregoing decree of 
the clerk. 

Thereafter at July-August Term, 1931, of the Superior Court of Swain 
County a consent decree was entered by his Honor, W. F. Harding, 
judge presiding. This consent decree recites that J. C. Hall aud wife, 
Gladys Hall, claimed title or interest in that portion of said lands 
known as the Ravensford School property, and that “at further appear- 
ing that said award by cousent of all parties shall be modified as herein 
set out, it is now by consent of the petitioner and all other parties 
interested in said school property, ordered and decreed that said award 
be amended to read as follows: “We estimate, appraise and assess the 
compensation and damage for the land described in section 8 of the 
petition, being certain lands owned or claimed to be owned, by Swain 
County for school purposes, on the waters of Ocona Lufty River and 
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Indian Creek, on which school buildings are now situated, and known 
as the Indian Creek School, Toe String School, Ravensford School, 
Smokemonut School and Mingus Creek School, as follows: Indian Creck 
School, the sum of $600; Toe String School, the sum of $500; Ravens- 
ford School, the sum of $6,650; Smokemont School, the sum of $2,509, 
and the Mingus School at the sum of $500. 

It is further ordered that upon payment of the several amounts above 
set out to the elerk of this court that the title of said property and 
each of them shall vest in the State of North Carolina, for the purposes 
set out in the petition and in accordance with the decree heretofore 
rendered in this proceeding. 

However, it appearing to the court that said J. C. Hall and wife, 
Gladys Hall, claim to be the owners of that portion of said land de- 
seribed in the petition as Ravensford School property, and have filed 
an answer in said proceedings, so claiming the same, it is further 
ordered that this cause be and the same is hereby expressly retained for 
the purpose of determining the question of title to said Ravensford 
School property, and the person or persons to whom the money shall 
be paid by the clerk, as compensation for said land. 

This decree shall not otherwise affect the award of said commus- 
sloners.” 

At the March Term, 1932, the petitioner, State of North Carolina, 
presented to the court for signature an order to be signed by the judge, 
reciting that the petitioner, State of North Carolina, “does not desire 
to acquire and wishes to abandon the eighth tract described in the 
petition herein, which is the same as the Ravensford School tract, No. 
T4, duly described in special proceedings docket No. 4, at page 74. Upon 
such avowal by the State of its desire to abandon said proceedings as to 
sald tract as made by its counsel, it is now here considered and adjudged 
by the court that all prior proceedings in so far as they relate to the 
Ravensford School tract, as described in paragraph 8 of said petition, 

be discontinued and dismissed as to the said petitioner under 
provisions of said statute, it having elected not to acquire the same 
and abandon the proceedings in respect thereto under the provisions of 
said chapter 48 aforesaid, which lauds are described as follows,” ete. 

The judge of the Superior Court refused to sign the order tendered by 
the petitioner on behalf of the State of North Carolina, and thereupon 
the petitioner excepted and appealed. 


Attorney-General Brummilt and Assistant Attorney-General Seawell 
and A. Hall Johnston for petitioner, State of North Carolina. 
Mark Squires, W. G. Hall and Moody & Moody for respondents. 
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Brocpen, J. Can the State by virtue of chapter 48 of Public Laws of 
1927 abandon a condemnation proceeding instituted to acquire land in 
accordance with said statute? 

Section 25 of the Park ct provides in part: “The said commission 
shall at all times have the power and authority to cause the said pro- 
ceedings to be dismissed as to any landowner or landowners or any 
particular tract or portion thereof described in the petition without 
prejudice to its rights as to other lands so described in said petition 
or the right to condemn the same: Provided, however, that no tract - 
of land shall be condemned herein unless all of the known owners shown 
by the record or those claiming an interest therein shall be made parties 
thereto. 

After the final judgment is rendered if, in the opinion of said com- 
mission, the award is so excessive as to make the acquisition of the title 
to said lands undesirable by the State of North Carolina, then the said 
commission shall be authorized to designate in writing filed in said 
proceedings its election not to acquire the title to such Jands and not to 
pay the award therefor and such action on its part shall be without 
prejudice as to any other lands sought to be condemned therein, and in 
ease the election is so made not to pay the award for any of said lands, 
then the petitioner shall pay to the defendant its costs incurred in said 
proceedings on account of the lands so rejected by the commission.” 

The practical effect of the statute is to authorize the State or Park 
Commission, the agency of the State, to abandon the condemnation of 
any particular parcel of land upon filing a written e.ection so to do 
before the payment of the award and by paying the costs. The result 
achieved thereby is to leave the landowner in full possession of his land, 
and when the costs are paid he has suffered no pecuniary injury by 
reason of the institution of the proceeding. In the case at bar the State 
had not taken actual possession of the land and had not attempted 
to exercise any control or dominion thereof. It is not contended that 
chapter 48, Public Laws of 1927, is unconstitutional. indeed, the con- 
stitutionality of the act has been expressly upheld by this Court in 
Yarborough v. Park Commission, 196 N. C., 284, 145 S. E., 563. Conse- 
quently a valid and constitutional act prescribed a method of statutory 
abandonment. 

The defendants rely upon the consent judgment set out in the record. 
However, an examination of the decree discloses that it was not intended 
or contemplated as a final adjudication of all the rights of the parties, 
because 1t 1s expressly declared therein: “It is further ordered that this 
cause be, and the same is hereby expressly retained for the purpose of 
determining the question of title to said Ravensford School property, and 
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the person or persons to whom the money shall be paid by the clerk, 
as compensation for said land.” 

Manifestly, this consent judgment does not constitute an estoppel 
against the State. Therefore, the petitioner was entitled to the decree 
of abandonment, and the refusal of the trial judge to sign the same was 
error. 

Reversed. 


JAMES BELTON ADAMS, ADMINISTRATOR oF ESTATE oF JAMES BELTON 
ADAMS, JR., v. AMERICAN ENKA CORPORATION. 


(Filed 15 June, 1982.) 


1. Neghgence A c—One entering lands of another solely for his own 
pleasure is a Jicensee and not invitee, 


The general rule is that a person entering upon the premises of another 
solely for his own pleasure with the implicd permission of the owner 
is a licensee and not an invitee, and where the owner of land constructs 
and maintains a lake thereon and does not prohibit the public from using 
the lake but derives no pecuniary benefit therefrom and exercises no con- 
trol or supervision over the bathers therein, a member of the pubtic so 
using the lake is a mere licensee, and the rule of liability of the opera- 
tors of bathing resorts or beaches does not apply to such owner. 


2. Same -—— Owner of lake permitting public to swim therein without 
compensation or control is not required to provide life guards. 


A manufacturing corporation which constructs and maintains a lake 
for manufacturing purposes, and which permits and allows employees 
and the public generally to swim therein, without charge, compensation 
or control is not liable in damages for the drowning of a visitor while 
swimming in the lake in the absence of some negligent act on its part, 
and, the public using the lake being mere licensees, the corporation is 
not required to keep life guards or life-saving equipment at the lake, 
and the rule of liability of proprietors of bathing resorts is not applicable 
to it although it provided a diving board at the lake and covered the edge 
of the water with sand to form a kind of beach, and where an action 
against it to recover damages for the drowning of a member of the 
public is brought solely on the basis of its failure to provide life guards 
or life-saving equipment the action is properly nonsuited. 


Civin action, before Sink, J., at March Term, 1932, of Buncompr 

The plaintiff is the administrator of his son, a young man approx- 
imately eighteen years of age, who was drowned on 30 June, 1931, while 
swimming in a lake constructed and owned by the defendant. The 
defendant operates a large rayon silk mill in Buncombe County, and in 
the due prosecution of its business it is necessary to have available large 
quantities of clear water. In order to supply the necessary volume the 
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defendant constructed a lake and laid out streets and roadways leading 
thereto. There was a club house erected near the lake and a spring 
board. Along the water’s edge sand had been placed, creating a sort 
of beach. The defendant leased a piece of ground near the lake to a 
third party who conducted a soft drink stand, selling such articles as 
are usually found and sold in such places. After the lake was filled 
with water the employees of the defendant used the same for swimming 
purposes, and thereafter the public generally resorted to this lake for 
swimming and bathing. 

There was evidence tending to show that from seveuty-five to one 
hundred or one hundred and fifty people used the lake caily during the 
summer. Near the diving board the defendant had erected a large sign 
reading as follows: “Warning. Any one swimuning here does so at his 
own risk.” The sign was about six feet and two inches high and was 
placed about fourteen feet from the water. 

The events preceding the death of plaintiff’s intestete are substan- 
tially as follows: On 30 June, shortly after dinner, a young man called 
by telephone the brother of intestate to inquire if “he desired to go 
swimming.” The deceased went along with his brother and two other 
young men named Lynn Peterson and Fred Bearden. They drove from 
Asheville to the lake of the defendant. The deceased went up in the 
woods and put on a pair ot trunks and returned to a point near the 
diving board. He inquired of his brother how deep the water was there, 
and the brother informed him that it was “a good ways over his head.” 
The deceased said: “All right, I am going across the opposite side.” 
The brother remarked: “You see that rye field over there,” and deceased 
answered “Yes,” and then said: ‘Do you want me to get you a straw of 
that?” The brother rephed “Yes, bring me back one.’ The deceased 
said “All right,” and immediately struck out across the Jake. He started 
about thirty feet from the diving pier. There were sixty-five or seventy- 
five people in the lake at the time. The evidence tended to show that 
the distance across the lake was about 892 feet. When the deceased 
reached a point about twenty yards from the opposite side of the lake 
suddenly he cried for help and began “fighting the water.” The brother 
of the deceased said: ““After my brother hollered for help, one fellow 
who had on a red and white bathing suit jumped off and swam out to- 
wards him after he hollered and went down. He had already gone down 
before anybody went out. We tried to find a boat, but there wasn’t any 
to be seer except down at the boat house. Finally somebody got a boat 
and went out there. It wasa flat boat. . . . One man started diving 
off to see if he could find him. I don’t know who that was.” The wit- 
ness further testified that he did not see any life guards nor life-saving 
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equipment. The body of deceased was not recovered until five or six 
hours after he went down im the lake. 

The evidence showed conclusively that the deceased was an alert, 
strong boy, who was considered a good athlete and who was acknowledged 
by all to be a good swimmer. 

The evidence further disclosed that the defendant corporation charged 
no tee or compensation whatever for the privilege of swimming in the 
lake and sold no bathing suits or other equipment to people who desired 
to use the same, nor did the defendant attempt to exercise any direction 
or control over the swimmers 1n any particular whatever. 

There was much evidence offered by both parties, but the determina- 
tive facts are substantially as above stated. 

The action was originally instituted in the County Court of Buncombe 
County, and the verdict awarded plaintiff damages im the sum of 
$10,000. Thereupon an appeal was taken by the defendant to the 
Superlor Court upon exception duly filed, and the trial judge sustained 
certain exceptions filed by the defendant, including the exceptions taken 
by the defendant to the failure of the judge of the county court to non- 
suit the case. Thereupon it was ordered and adjudged in the Superior 
Court that the action be nonsuited and dismissed, from which judgment 
the plaintiff appealed to the Supreme Court. 


Braxton Miller, Zeb F. Curtis and Campbell & Sample for plaintiff. 
S. G. Bernard, Johnson, Smathers & Rollins and Moore Bryson for 
defendant. 


Brogpen, J. Is a manufacturing corporation which constructs and 
maintains a lake for manufacturing purposes, and which permits and 
allows employees and the pubhe generally to swim therein, without 
charge, compensation or control, liable in damages for the drowning of a 
visitor while swimming in the lake? 

The plaintiff insists that he is entitled to recover upon the theory that 
his intestate was invited to swim in the lake by virtue of the fact that a 
diving board had been prepared for the use of the public and a beach 
provided for swimmers. Consequently it is argued that the defendant 
under the circumstances, in the exercise of ordinary care, should have 
kept life guards and hfe-saving equipment. The general rule is thus ex- 
pressed in 22 A. L. R., p. 636: “Proprietors of a bathing resort, in dis- 
charging the duty of ordinary care for the safety of patrons, may be 
obliged to keep someone on duty to supervise bathers and rescue any 
apparently im danger; and may also be held liable for negligence if, on 
information that a bather is missing, they are tardy in instituting 
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search.” The various aspects of liability imposed by law upon the pro- 
prietors of bathing resorts are discussed in 22 A, L. R., 635; 38 A. L. R., 
359; 53 A. L. RB, 855. 

The preliminary question is: Was the plaintiff an invitee or a licen- 
seo? This Court in Jones v. R. B., 199 N. C., p. 1, 153 8. E., 687, said: 
“An invitee is one who goes upon the property of another by the express 
or implied invitation of the owner or the person in control. .\ license 
implies permission and is more than mere sufferance; an invitation 
implies solicitation, desire, or request.” Moreover, invitation also 1m- 
plics mutual interest, benefit or advantage. Practically all of the author- 
ities agrea that if a person enters upon the premises of another solely 
and exclusively in pursuit of his own pleasure, or to gratify his own 
curiosity that he is a heensee. This idea was thus expressed in Jloney 
v. Hoilel Co., 174 N. C., 508, 93 8S. E., 964: “When persons enter a 
hotel or inn, not as guests, but intent on pleasure or prcfit to be derived 
from intercourse with its inmates, they are there, not of right, but under 
an implied license that the landlord may revoke at any “ime.” Recovery 
was denied in Gibbs v. BR. R., 200 N. C., 49, 156 S. E., 138, upon the 
ground that the plaintiff “had no business upon the premises of the 
‘allroad company, but sat down upon the platform to wait for trains to 
pass,” and while sitting there was injured by a gang plank. See, also, 
Murphy v. Murphy, ante, p. 394. 

There is no case in this State directly in point, but here are several 
decisions which by analogy and parity of reasoning, determine the merits 
of this controversy. For example, in Brooks v, Aills Co., 182 N.C, 
719, 110 S. E., 96, the defendant prepared a baseball diamond on its 
premises and purchased the usual equipment for the use of players 
and built a grandstand for the amusement and pleasv.re of its opera- 
tives. Admission fees were charged to all games, but the money so paid 
was used for purchasing balls, bats, gloves and other equipment, no part 
thereof being paid to the defendants. In denying recovery the Court 
said: “In fact, the evidence seems conclusively to show that the defend- 
ant prepared the ground, purchased playground fixtures, and erected 
a grandstand for the amusement and recreation of the operatives, but 
did not receive any pecuniary compensation, or pretend in any way to 
direct or supervise the game. The plaintiff, therefore, can derive no aid 
from the familiar principle that the owner or lessor of a place of amuse- 
ment set apart and maintained for his pecuniary benefit is charged with 
the duty of exercising due care to see that the premises are reasonably 
safe for the purposes intended.” 

Discussing the liability of a defendant for the drowning of a boy 
while swimming upon its premises, in Gurley v. Power Co., 172 N. C,, 
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690, 90 S. E., 948, the Court said: “We will not undertake to quote 
from these decisions. They all deal with the subject under discussion 
and hold that a pond or reservoir is not a dangerous instrumentality or 
an attractive nuisance. In almost every case the owner of the premises 
knew of the custom of boys entering thereon to bathe in the pool or 
pond, but was held not liable for any mishap. Bathing pools are noth- 
ing new or rare. They abound in almost every public park, gymnasium, 
and Y. M. C. A. building, as well as many country clubs. It is a well 
known and general custom for boys to swim in millponds and invade the 
lands of farmers to bathe in their marl pits. Who will contend that the 
mill owner and farmer are Hable for death or injury of the bathers 
because of such ownership?” See, also, Phillips v. Orr, 152 N. C., 588, 
67 S. E., 1064; Briscoe v. Power Co., 148 N. C., 396, 62 8. E., 600. 

There is no evidence that the deceased met his death by reason of any 
defect in the lake. Nor does the testimony disclose any reason for the 
fact that the young man suddenly cried for help, began fighting the 
water and went down. Whether he was seized with cramp or sickness 1s 
left in doubt. The sole basis for recovery consists in the contention that 
the defendant should have provided life guards at its own expense, and 
that if such life guards or life-saving equipment had been available, the 
life of deceased might have been saved thereby. This testimony creates 
a legal fog of such low visibility as to prevent the watchful and alert 
eye of the law from discovering hability for actionable negligence. 
Therefore, the judgment of nonsuit was properly entered. 

Affirmed. 


MABEL LalLONDE vy. SAMUEL A. HUBBARD anv SALLIE B. HUBBARD. 
(Kijed 15 June, 19382.) 


1. Judgments K f—Consent judgment may not be collaterally attacked. 


A consent judgment may not be collaterally attacked, the remedy in 
such case being by independent action to set the judgment aside, and 
where the judgment is collaterally attacked in an action involving the 
same cause of action covered by the consent judgment it is not error for 
the court to refuse to consider evidence tending to impeach the consent 
judgment. 


2. Judgments C c—Consent judgment is binding on parties until set 
aside by consent or by judgment in independent action. 
A consent judgment is binding on the parties thereto until modi- 
fied or set aside by consent, or until vacated for fraud or mistake by 
judgment in an independent action. 


ae! 
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3. Judgments L b—Consent judgment is a bar to subsequent action in- 
volving the same matters. 


A consent judgment purporting to settle all matters in controversy in 
an action involving lability for damages sustained in a collision of two 
automobiles in which the defendant sets up a cross-action upon allega- 
tions of negligence on the part of the plaintiff, is a bar to an action 
by the defendant in the prior action against the plaintiff therein to 
recover for the identical negligence alleged in the cross-action. 


4, Judgments C b—Fact that one of several attorneys of record of party 
did not sign consent judgment does not affect its validity. 


Where the attorneys of record of both parties sign a consent judgment, 
and the defendant therein is advised that the consent judgment would be 
entered and does not make known to the court in perscn or by counsel 
any objection thereto, the fact that one of the defendant’s attorneys of 
record did not sign the Judgment does not affect its validity. 


Apres by plaintiff from Sink, J., at March Term, 1932, of Bun- 
comBE, Affirmed. 

This is an action to recover damages resulting from :njurles caused 
by a collision on 23 March, 1930, at the intersection of two streets in 
the city of Asheville, N. C., between an automobile owned and driven 
by the plaintiff, and an automobile owned by the defendant, Salhe B. 
Hubbard, and, with her consent, driven by her minor daughter. The 
action was begun in the Superior Court of Buncombe County, on 27 
October, 1927. 

It is alleged in the complaint that the collision between the two auto- 
mobiles was caused by the negligence of the driver of the automobile 
owned by the defendant, Sallie B. Hubbard. This allegation is denied 
in the answer of the defendants, who allege in their further answer, 
that the collision was caused by the negligence of the plaintiff, and that 
for this reason plaintiff is not entitled to recover in this action. 

In addition to other defenses set up in their answer, she defendants 
plead in bar of plaintiff’s recovery in this action a judgment by consent, 
entered in an action brought by the defendant herein, Sallie B. Hubbard, 
as plaintiff, against the plaintiff herein, as defendant, in the General 
County Court of Buncombe County, to recover damages vesulting from 
injuries caused by the same collision as that out of whica the cause of 
action alleged in the complaint in this action arose. The plaintiff 
herein, as defendant in that action, denied the allegations of negligence 
in the complaint therein, and in her answer set up a counterclaim 
founded upon the identical facts alleged in her complaint in this action 
as the cause of action on which she demands judgment against the 
defendants. 
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When this action was called for trial, 1t was agreed by the parties 
that the judge, without the intervention of a jury, and before the trial 
of the action on its merits, should hear the evidence pertinent to de- 
fendant’s plea in bar, and determine the validity of said plea. 

Pursuant to said agreement, the defendants offered in evidence the 
complaint, answer and judgment in the action entitled “Sallie B. Hub- 
bard v. Mabel LaLonde,” brought by the plaintiff in said action in the 
General County Court of Buncombe County. Both the complaint and 
the answer in said action were signed by attorneys for plaintiff and 
defendant, respectively, and were duly verified by the parties to the 
action. The judgment on its face purports to have been entered by 
consent, and is as follows: 


JUDGMENT. 


“State of North Carolina—County of Buncombe. 
In the General County Court. 


Salhe B. Hubbard, plaintiff, v. Mabel LaLonde, defendant. 


This cause coming on to be heard, and being heard before his Honor, 
Guy Weaver, judge presiding over the General County Court, on 30 
September, A.D. 1930, and it appearing to the court, that the defendant, 
Mabel LaLonde, has taken a voluntary nonsuit as to her counterclaim 
in this cause, and that all matters in controversy between the parties 
have been settled and adjusted: 

It is therefore ordered and adjudged by consent of R. R. Willams, 
attorney for plaintiff, and Lee & Lee, attorneys for defendant, that the 
plaintiff take nothing by her action, and that the defendant pay the 
costs to be taxed by the clerk. Guy Weaver, Judge Presiding. 

We consent: R. R. Williams and Lee & Lee.” 


The complaint in said action was signed by R. R. Williams, attorney, 
and was duly verified by the plaintiff therein, Sallie B. Hubbard. The 
answer was signed by Lee & Lee, and Alfred S. Bernard, attorneys, and 
was duly verified by the defendant therein, Mabel LaLonde. The judg- 
ment does not show that Alfred S. Barnard, one of the attorneys who 
signed the answer, consented thereto. The pleadings in the action in the 
General County Court show that the cause of action alleged in the 
complaint, and the counterclaim alleged in the answer, are founded 
upon the identical facts alleged in the pleadings in this action. 

The plaintiff in this action offered evidence tending to show that Lee 
& Lee, who consented to the judgment entered in the action in the 
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General County Court, as her attorneys, were not employed by her to 
defend said action, but were employed for that purpose by an insur- 
ance company, which had issued to plaintiff as the owner of the auto- 
mobile involved in the collision, a policy of liability insurance; that said 
attorneys were employed by the insurance company to defend the action 
in behalf of plaintiff, the defendant in that action, pursuant to the pro- 
visions of its policy of insurance; that the plaintiff did not agree or 
consent to any settlement of any right or cause of action which she 
had against the plaintiff in said action, who is the defendant in this 
action; and that R. R. Williams, attorney for the defendant in this 
action, and Lee & Lee, attorneys for the insurance company in the 
action in the General County Court, knew when they caused the judg- 
ment to be entered in said action that plaintiff had not consented to said 
judgment. 

The judge was of opinion that the evidence offered by the plaintiff to 
impeach the judgment by consent entered in the General County Court 
was incompetent, and for that reason declined to consider the said 
evidence. Upon his intimation that he would hold that the judgment 
of the General County Court, was a bar to plaintiff’s recovery in this 
action, plaintiff submitted to a voluntary nonsuit, and appealed to the 
Supreme Court. 


Alfred 8. Barnard for plaintiff. 
f, Rk. Williams for defendant. 


Connor, J. In Weaver v. Hampton, 201 N. C., 798, 161 S. E., 480, 
it is said: “It is settled beyond controversy in this State that a consent 
judgment is the contract of the parties spread upon the records with 
the approval and sanction of a court of competent jurisdiction, and that 
such contract cannot be modified or vacated without the consent of the 
parties thereto, except for fraud or mistake, and that in order to vacate 
such judgment, an independent action must be instituted, Board of Edu- 
cation v. Commissioners, 192 N. C., 274, 184 S. E., 852, Morris v. 
Patterson, 180 N. C., 484, 105 S. E., 25.” 

In that action a consent judgment relied on by the defendants as 
a bar to plaintifi’s recovery was set up in the complaint, and attacked 
directly, for fraud. Defendant’s demurrer to the complaint was over- 
ruled by the trial judge. On defendant’s appeal to this Court, it was 
held that the demurrer was properly overruled. In this action the 
consent judgment relied on by defendant as a bar to plaintiff’s recovery 
on the cause of action alleged in her complaint, was not set up in the 
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complaint for purposes of attack. No attack was made by plaintiff on 
the consent judgment by a reply to the new matter contained in the 
auswer, At the trial, for the first time, plaintiff sought to impeach the 
judgment, collaterally. This she could not do. Morris v. Patterson, 
supra. There was no error in the refusal of the judge to consider the 
evidence offered by plaintiff at the trial of this action for the purpose 
of impeaching the consent judgment entered in the action in the General 
County Court. The consent judgment is binding on the parties to the 
action in which it was entered, until modified or set aside by consent, 
or until vacated for fraud or mistake by judgment in an independent 
action. 

The judgment on its face is a bar to plaintiff’s recovery in this action. 
It appears from the judgment that all matters in controversy between 
the parties to the action in the General County Court, had been settled 
and adjudged by consent. These matters, as shown by the pleadings, 
are identical with the matters involved in this action. Plaintiff's consent 
to the judgment is shown by the action of her attorneys of record, act- 
ing in her behalf. The fact that one of her attorneys of record did 
not sign the judgment does not affect its validity, as a consent judgment. 
Although she was advised that the judgment, purporting on its face 
to be with her consent, would be entered in the action, she did not make 
known to the court in person or by counsel any objection to the judg- 
ment on her part. For this reason Jloel v. White, 169 N. C., 640, 86 
S. E., 569, has no appheation to the instant case. 

There was no error in the intimation of the judge that he would hold 
as a matter of law that the consent judgment in the General County 
Court is a bar to plaintiff’s recovery in this action. 

Affirmed. 


A. R. FARMER vy. TOWN OF WILSON, 
(Filed 15 June, 1932.) 


1. Arbitration and Award FEF b—Award estops the parties as to all matters 
embraced in submission and determined by arbitrators. 


In determining whether an arbitration and award estops the parties 
the award will be interpreted in the light of the submission, and the 
award will estop the parties as to all matters embraced in the submission 
which were determined by the arbitrators within the authorization therein 
contained. 
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2. Same—Award in this case determined all damages, past, present and 
future, sustained by ponding of water by defendant. 


Where a city has raised the height of a dam for h:dro-electriec pur- 
poses and the question of damages sustained by reason of the resulting 
ponding of water is submitted to arbitration under an agreement that 
the arbitrators should assess such past, present and future damages as 
they might find were caused any of the landowners who were parties to 
the agreement, and the award made thereunder recites that “the raising 
of the dam has caused damage to certain properties” and that “we do 
award the parties listed below damages as follows”: Held, the award 
includes all damages, past, present and future, and the contention of an 
owner that it failed to award future damages cannot be sustained, and 
the award is binding on him in the absence of fraud, mistake, duress, 
or other impeaching circumstances, 


Civin action, before Barnhill, J., at November Terin, 1931, of 
WILSON, 

The pleadings and exhibits disclose substantially the following state 
of facts: 

Prior to 1922 the town of Wilson purchased a mill site on Contentnea 
Creek about three miles from Wilson, and for the purpose of developing 
power with which to furnish light and other services to the town, 
erected a concrete dam across the creek and constructed a power plant. 
After the dam was crected the plaintiff and a number of other land- 
owners owning property near the mill site and dam set up the conten- 
tion that the construction of said dam had resulted in ponding more 
water upon their lands. The controversy grew, and finally the land- 
owners, including the plaintiff, entered into a written agreement desig- 
nated as “Exhibit .A,” reciting that the town had caused a dam to be 
erected across the creck at a point where an old dam had theretofore 
existed, and further, that as a result thereof “more water was ponded 
upon their land than the said town by reason of its ownership of said 
mill site had the prescriptive right to pond,” and that the said parties 
desired that all matters in controversy between them in reference to 
the erection of said dam and ponding of said water be settled and ad- 
justed as rapidly and as quickly as possible. It was agreed that three 
arbitrators named in the paper-writing “be, and they are hereby ap- 
pointed a board or a jury who shall, after being duly qualified, visit 
said premises, make an inspection thereof, and hear such evidence as 
may be offered before them, cause such survey or surveys to be made 
as they shall determine, and ascertain if the said town in the erection 
and construction of said dam has so erected and constructed the same 
that more of the lands of said parties of the second part are flooded than 
were previously flooded, and, if so, what damage, if any, past, present 
and future, the said parties of the second part have or will severally 
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sustain, and they will make their report in writing, the decision of any 
two of said three to be as valid as if made by all three.” It was further 
agreed in said Exhibit A: “And the parties hereto do severally covenant 
and agree between themselves and with each other that they wil be 
bound by the determination of the above named three persons 

without right of appeal to any court or courts, and for the faithful 
observance of this their obligation, all of said parties do hereby bind 
themselves, their successors, heirs and representatives.” 

In pursuance of the foregoing agreement the arbitrators made a 
report on 15 December, 1922. The pertinent part of this report is as 
follows: ‘The committee appointed now reports that they have ex- 
amined the facts, heard certain evidence, viewed the lands and made 
certain surveys. We find as a matter of fact that the new dam built by 
the town of Wilson is higher than the old dam; that the raising of said 
dam has caused damage to certain property, and we do now award to 
the parties sted below damages as follows,” etc. Various sums were 
listed in said report as damages to varlous property owners, ranging 
from $2,400 to nothing. The plaintiff and two other property owners 
were awarded “nothing.” 

On 17 April, 1930, plaintiff instituted an action for damages against 
the town of Wilson, alleging that on a certain day in 1928, and on 
certain days in 1929, his lands “were inundated and flooded by reason 
of raising of the dam by the defendant across Contentnea Creek . . . 
causing the plaintiff to lose all his crops on several occasions, depre- 
clating and souring his land and causing water to back up on said land 
and stagnate there, making the land unhealthy to hve upon.” Plaintiff 
further alleged that the award of the arbitrators on 15 December, 1922, 
“Was not pursuant to the terms of the agreement previously entered into, 

. . but made a finding as to past damages alone, without any refer- 
ence whatsoever to the present or future injuries which plaintiff among 
others, might sustain.” The town of Wilson filed an answer setting up 
the submission agreement and the award as a bar to the right of plain- 
tiff to recover. 

At the hearing the trial judge was of the opinion that the plaintiff 
“was bound by the terms of said agreement and award, and was 
estopped from further prosecution of the action.” Whereupon, it was 
adjudged that the plaintiff take nothing, from which judgment plaintiff 
appealed. 


John D, Bellamy & Sons for plaintiff. 
Connor & Hill for defendant. 
S. #. Lucas of counsel. 
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Brocpren, J. What are the legal tests for determining whether an 
arbitration and award estops the parties thereto? 

All courts agree that the submission to an award is the foundation 
upon which the interpretation and validity of the arbitration and award 
is built. This prevailing idea was expressed by this Court in Geiger 
v. Caldwell, 184 N. C., 887, 114 S. E., £97, in these words: “Turning 
to the authorities, we find it settled that the submission furnishes the 
source and prescribes the limits of the arbitrators’ authority, without 
regard to the form of the submission. The award, both ir. substance and 
in form, must conform to the submission, and the arbitrators are in- 
flexibly limited to a decision of the particular matters referred to them. 

. . a\ submission is in itself a contract, or agreement, or so far 
partakes of its nature as to be substantially within the principle appli- 
cable to contracts as ‘the basis of the arbitration and award is the sub- 
mission.” ” JWillsaps v. Estes, 187 N. C., 586, 50 S. E., 227; Welliams v. 
AFG, © 0.; 153 NoGi 1, 68.8. By 902 Coe wy. doan-Co;, 297. N..: Cs, 639; 
150 S. E., 334; Transportation Co. v. Stearns, 195 N. C., 720, 148 S. E., 
473. The submission agreement authorizes the arbitrators after hearing 
the evidence, making surveys and inspecting the premises, to award 
damages, if any, past, present and future. The plaintiff does not con- 
tend that the arbitrators exceeded their authority, but he constructs his 
case upon the following words in the report of the arbitrators: “that the 
raising of said dam has caused damage to certain properties.” The 
words: “has eaused damage” are interpreted by the plaintiff as a declara- 
tion that ouly past damages were considered or awarded, and therefore 
the right to future damages was preserved. It must be observed, how- 
eyer, that the words following the language relied upon by the plaintiff 
are as follows: “And we do award to the parties hsted below damages 
as follows.” . 

The award must be interpreted in the hght of the submission, and 
when so interpreted there is nothing to indicate that the element of 
future or prospective damages was omitted or excluded. 

Manifestly, the record discloses a valid submission, which in definite 
terms, authorized the arbitrators to hear, consider and award. The 
award does not exceed the power granted, or clearly exclude any material 
item in controversy. Nor is there any suggestion of fraud, mistake, 
duress, or other impeaching circumstance. Consequently the judgment 
18 

Affirmed. 
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W. REUBEN RUDD v. AMERICAN FIDELITY AND CASUALTY 
COMPANY. 


(Kiled 15 June, 1982.) 


1. Appeal and Error J e—Reception of incompetent evidence to prove 
an admitted fact will not be held for reversible error. 

Where in an action against an insurance Company the plaintiff alleges 
that the driver of an automobile covered by a policy of ability insur- 
ance issucd by the defendant had negligently inflicted the injury in suit 
and that execution against the driver had been returned unsatisfied, and 
the insurance company admits the issuance of the policy and that it was 
in ferce at the time of the injury, and admits lability to the extent of 
the judgment if the policy covered the particular car the insured was 
driving at the time of the accident: Meld, if incompetent evidence wus 
received at the trial upon matters which the defendant had admitted the 
reception of such evidence will not be held for reversible error. 

2. Trial D c~—— Conflicting evidence held to have raised issue of fact 
determinative by the verdict of the jury. 

Where the identity of an automobile in a collision as the one covered 
by an accident indemnity policy is the determinative question involved 
at the trial, the issue is for the jury under conflicting evideuce, and its 
verdict thereon is determinative. 

3. Appeal and Error J d—aAppellant must show that alleged crror was 
prejudicial. 

The appellant must show not only that error had been committed upon 
the trial in the lower court, but also that the alleged error was prejudicial. 

4. Insurance P b—Agent’s testimony of renewal held competent in cor- 
roboration of plaintiff’s contention that car was covered by the policy. 

The testimony of an insurance agent of the renewal of a poley of 
automobile liability insurance, of which he had personal kuowledge, is 
held competent as corroborative evidence of the plaintiff's contention 
that the car causing the injury in suit was the car covered in the renewal 
policy. 


Apprau by defendant from Warlich, J., at August-September Term, 
1931, of GuriLrorp. 

On 24 December, 1928, a collision occurred on Highway No. 70, north 
of Greensboro, between a ear driven by the plaintiff and one driven by 
R. L. Holmes. The plaintiff was injured. He brought suit against 
Holmes and recovered a judgnicnt, but on appeal to this Court a new 
trial was granted. 198 N. C., 640. Im the second trial the plaintiff 
again prevailed, and on appeal the judgment was afhrmed. 199 N. C., 
813. An execution was issued on this judgment and returned unsatisfied. 

The American Fidelity and Casualty Company, defendant in this 
action, was the underwriter or insurance carrier of It. L. Holmes. Upon 
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return of the unsatisfied execution the plaintiff instituted the present 
action. The nature of the controversy may be seen by reference to the 
verdict, which is as follows: 

1. Was the Packard automobile involved in the collision in which the 
plaintiff, W. Reuben Rudd, was injured, covered by the terms of a 
pohey of insurance issued by the defendant, the American Fidelity and 
Casualty Company, and in full force and effect at the <ime of the col- 
lision? Answer: Yes. 

2. If so, has there been any breach of the terms of the said policy of 
insurance by the said R. L. Holmes, which vitiated or invalidated the 
poley thereafter? Answer: No. 

3. What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $2,500 principal, and $202.20 cost and interest, 
from 9 August, 1930, at 6% and cost of this action. 

It was agreed by the parties that if the first two issues were answered 
in favor of the plaintiff the answer to the third issu2 should be as 
set out in the verdict. Judgment was awarded the plain:iff from which 
the defendant appealed upon assigned error. 


H,. &, Stanley for plaintiff. 
John W. Hester and F. Glenn Henderson for defendant. 


Apams, J. The plaintiff offered in evidence a paper, the service of 
which had been accepted, purporting to be a notice to the defendant 
to produce at the trial the original, or duplicate original, or standard 
form policy, of insurance, by which R. L. Holmes was insured against 
liability for personal injury sustained by third persons and property 
damage arising out of the use, operation, and maintenance of an 
automobile therein described-— the policy having been delivered to 
Holmes on or before 24 December, 1928. In addition, the plaintiff 
offered secondary evidence of the contents of the policy which, it was 
claimed, had been lost or destroyed. The defendant’s exceptions to the 
admission of this evidence are the ninth and thirteenth. 

Primarily the defendant takes the position that the plaintiff has no 
rights superior to those of the assured, Peeler v. Casualty Co., 197 
N. C., 286; that the injury complained of must be within the terms 
of the policy; that it is Incumbent upon the plaintiff to show that the 
parties intended to insure the particular automobile that caused the 
plaintiff’s injury; and, further, that the defendant’s liability is limited 
to the car named in the policy. All this may be granted. The evidence 
is that the injury was caused by Holmes’s neghgent operation of a 
Packard car. We must, therefore, turn to the specific objections which 
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are urged against the competency of evidence tending to show the 
contents of the policy of insurance. 

It is first contended that the plaintiff must elect between two theories: 
that of a lost policy in the possession of the assured and that of a policy 
held adversely by the defendant. It is also contended that incompetent 
secondary evidence was admitted to prove the issuance of a policy by 
the defendant covering the liability established by the judgment in 
Rudd v. Holmes, supra. 

Suppose we assume, certainly, without deciding, that technical error 
was committed: is the defendant prejudiced? We think not. In his com- 
plaint the plaintiff alleged that sometime prior to 25 December, 1928, 
the defendant issued its policy of insurance to one R. L. Holmes, and 
the defendant answered as follows: 

“Tt is admitted that the defendant issued a policy of insurance to 
Rk. L. Holmes, of Reidsville, N. C., therein agreeing to insure the said 
Rt. L. Holmes against lability for bodily injuries and property damages 
arising out of the ownership, maintenance and use of a certain auto- 
mobile therein described.” 

And the following admission was entered of record by the defendant’s 
counsel: “It is admitted that the policy was outstanding on 24 Decem- 
ber, 1928. I will admit this if your Honor please. I will make this 
admission. I admit that if the car involved in the action was covered 
by a poliey issued by the defendant, said policy was issued on 20 March, 
1928, and that the limit of said poley was in such sum as would have 
covered the judgment of the plaintiff in this action against R. L. 
Holmes.” 

The defendant insured Holmes against liability arising out of his 
operation of a car; the policy was issued on 20 March, 1928; its terms 
covered the plaintifi’s judgment; it was outstanding when the injury 
occurred. All the essential elements of Jiability are admitted except the 
identity of the car and the assured’s compliance with the terms of the 
policy. The matters embraced in the last two propositions are de- 
termined by the jury’s answer to the first and second issues. 

The nonidentity of the ear by which the plaintiff was injured as the 
ear described in the policy was the chief point of defense. The defend- 
ant’s evidence tended to show that Holmes applied for a certificate of 
title to a Buick sedan on 28 September, 1926; that this was the only 
car registered in his name on 24 December, 1928, when the collision 
oceurred; and that the Packard was purchased on 28 December, 1928. 
The plaintiff’s evidence was to the effect that Holmes had one Packard 
sedan; that he called upon the defendant’s agent before the collision 
to renew the policy for this car when it expired, that the agent renewed 
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it on 20 March, 1928; and that Holmes was driving this car at the 
time of the injury. The conflicting evidence was resolved in favor of 
the plaintiff as indicated by the answer to the first issue. 

Under these circumstances we cannot say as a legal inference that the 
defendant was prejudiced by the admission of the evidence to which the 
ninth and thirteenth exceptions are addressed. An appellant must not 
only show error; he must show that the error was prejud:cial. Quelch v. 
Futch, 175 N. C., 694; In re Craven, 169 N. C., 561; Ferebee v. Berry, 
168 N. C., 281; S. v. Smith, 164 N. C., 475. The reception of in- 
competent evidence to prove an admitted fact is not cause for disturbing 
the result of a trial. Brown v. McKee, 108 N. C., 887; Fisher v. Brown, 
135 N. C., 198; Bag Co. v. Grocery Co., 171 N. C., 764; Lumber Co. 
v. Elizabeth City, 181 N. C., 442. The reversal of a jucgment will not 
be ordered upon grounds which do not affect the merits of the cause. 
Ball v. McCormack, 172 N. C., 677. 

We have given consideration to other exceptions taken by the defend- 
ant. To the reception of the contract of agency between the defendant 
and Lovelace we discover no valid objection. The testimony of Lovelace, 
the agent, concerning his renewal in March, 1929, of a policy formally 
issued to Holmes by the defendant was competent in corroboration of 
the plaintiff’s contention that the Packard sedan was within the terms 
of the policy issued on 20 March, 1928. The material fact was his re- 
newal of the policy and of this he had personal knowledge. 

Upon a review of all the exceptions discussed in the defendant’s brief 
we find 

No error. 


STATE v. NORD DONNELL anp LEROY LER. 
(Filed 15 June, 1982.) 


1. Criminal Law I f: L e—Motion for severance is addressed to discre- 
tion of court and refusal of motion is not reviewable in absence of 
abuse. 

Where two defendants are indicted jointly, a motion for severance for 
trial may be made, but the motion is addressed to the sound discretion 
of the trial court, and where no abuse of discretion appears on the record 
an exception to his refusal of the motion will not be sustained. 


2. Criminal Law C a: L e—Parties present and aiding and abetting com- 
mission of felony are guilty as principals. 
Where there is evidence that the two defendants charged with murder 


were present at the time of the commission of the crime and aided and 
abetted each other therein, an instruction that it was immaterial that the 
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indictment failed to charge conspiracy, but that if the jury should find 
beyond a reasonable doubt that prior to the time of the killing of the 
deceased the defendants entered into a conspiracy to rob him, and killed 
him while attempting to effectuate their unlawful purpose, that the de- 
fendants would be guilty, will not be held for reversible error, the de- 
fendants upon the evidence being equally guilty as principals without 
regard to the presence or absence of a conspiracy. 

3. Homicide H c: Criminal Law I ]—Failure to submit issue of murder 
in the second degree held not error in this case. 


Where all the evidence for the State tends to show that the defendants 
killed the deceased while attempting to rob him, the crime is murder in 
the first degree, C. S., 4200, and the failure of the trial court to submit 
the issue of guilt of murder in the second degree is not error. 

4, Indictment C d—Difference in name in indictment and judgment held 
immaterial under doctrine of idem sonans. 


Where the indictment charges the defendants with the murder of one 
R. B. “Andrews” and the judgment recites that they were convicted of the 
murder of one R. B. ‘Andrew,’ the names are patently idem sonans 
and the difference will not be held material. 


AppeaL by Leroy Lee from Shaw, Emergency Judge, at December 
Term, 1931, of Guizrorp. 

Criminal prosecution tried upon a joint bill of indictment charging 
Nord Donnell and Leroy Lee with the murder of one R. B. Andrews. 

From an adverse verdict, and sentence of death entered thereon, the 
prisoner, Leroy Lee, appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Hines & Boren and George H. Mitchell for defendant, Leroy Lee. 


Sracy, C. J. The record recites there was evidence tending to show 
that during the evening of 25 November, 1931, Nord Donnell and Leroy 
Lee, riding in the latter’s car, went to the store of R. B. Andrews, a 
merchant at Sedalia, Guilford County, and one or the other shot and 
killed the said Andrews. It is admitted that both Donnell and Lee were 
present at the time of the homicide, and each testified the other did the 
shooting. Donnell said the murder was the result of a hold-up scheme. 
He confessed his part in the crime and has not appealed. 8. v. White- 
hurst, ante, 631. Lee testified there was no conspiracy or intention on 
his part to rob the deceased, and that Donnell alone was responsible for 
the killing. They both left immediately after the shooting, in Lee’s 
car, and were arrested a day or two later. As we understand the record, 
though its preparation is somewhat unsatisfactory, a robbery was being 
perpetrated or attempted at the time of the shooting. 
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The prisoner’s first exception is to the refusal of the court to grant 
his motion for a severance or separate trial. It was the rule at common 
law, which still obtains with us, that, when two or more persons are 
indicted jointly, a motion for severance may be made on the face of 
the bill (S. v. Deaton, 92 N. C., 788), but the granting or refusing 
of the motion 1s a matter which rests in the sound discretion of the trial 
court. S. v. Southerland, 178 N. C., 676, 100 S. E., 187; S. v. Holder, 
153 N. C., 606, 69 S. E., 66; S. ov. Carrawan, 142 N. C., 575, 548. E., 
1002; S. v. Barrett, 142 N. C., 565, 54 S. E., 856; 8. v. Smith, 24 
N. C., 402. No abuse of discretion appears on the present record. The 
defendants were partners in crime and they have been tried together as 
his Honor thought was but meet. Note, 70 A. L. R., 1171; 16 C. J., 786. 
The exception is not sustained. 

The following excerpt from the charge forms the basis of the pris- 
oner’s next exception or second assignment of error: 

“Now there is no conspiracy expressly sct out in the bill, and it is 
not necessary that it should have been alleged in the bill, but if the 
State has satisfied you beyond a reasonable doubt from the evidence 
that the two defendants Donnell and Lee, prior to the time of the alleged 
killing of R. B. Andrew, entered into a conspiracy to rob him, and 
pursuant to that conspiracy so entered into, and while in an attempt to 
earry out the unlawful purpose, to wit, the robbery of Mr. Andrew, one 
of them shot and killed him, the court instructs you, gentlemen of the 
jury, that both defendants would under those circumstances be guilty 
of murder in the first degree.” 

This instruction is free from reversible error. S. v. Holder, supra. 
Without regard to the existence or absence of a conspiracy, it is a settled 
principle of law, apparently applicable to the facts of the instant case, 
that where two persons aid and abet each other in the commission of a 
crime, both being present, both are principals and equally guilty. 9S. v. 
Beal, 199 N. C., 278, 154 S. E., 604; S. v. Hart, 186 N. C., 582, 120 
S. E., 345; S. v. Jarrell, 141 N. C., 722, 53 S. E., 127. 

The third exception, and the one on which the defendant places his 
greatest reliance, is the failure of the court to submit to the jury the 
issue of murder in the second degree, under the principle that every 
view of the case, arising on the evidence, must be submitted to the 
jury. S. v. Newsome, 195 N. C., 552, 143 S. E., 187. That while it is 
conceded an unlawful killing with a deadly weapon raises a presumption 
of malice, sufficient to warrant a verdict of murder in the second degree, 
nothing else appearing, still it raises no greater presumption; and the 
defendant says the jury should have been told that unless the prosecu- 
tion had fully satisfied them of a premeditated murder, executed in a 
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cool state of the blood, a verdict of murder in the second degree would 
be in order. S. v. Benson, 183 N. C., 795, 111 S. E., 869. The record 
is not altogether clear, but as we understand it, a robbery was being 
perpetrated or attempted at the time of the killing. This made the 
homicide murder in the first degree. 3. v. Logan, 161 N. C., 285, 76 
S. E., 1. It is provided by C. S., 4200 that a murder committed in the 
perpetration or attempt to perpetrate any arson, rape, robbery, bur- 
glary or other felony, shall be deemed to be murder in the first degree. 
S. uv. Sterling, 200 N. C., 18, 156 S. E., 96. 

Speaking to the question in S. v. Spivey, 151 N. C., 676, 65S. E., 995, 
Manning, J., delivering the opinion of the Court, said: “Where the 
evidence tends to prove that a murder was done, and that 1t was done by 
means of poison, lying in wait, imprisonment, starving, torture, or which 
has been committed in perpetration or attempt to perpetrate any arson, 
rape, robbery, burglary or other felony, and where there is no evidence 
and where no inference can fairly be deduced from the evidence of or 
tending to prove a murder in the second degree or manslaughter, the 
trial judge should instruct the jury that it is their duty to render a 
verdict of ‘guilty of murder in the first degree, if they are satisfied 
beyond a reasonable doubt, or of ‘not guilty” If, however, there is any 
evidence or if any inference can be fairly deduced therefrom, tending 
to show one of the lower grades of murder, 1t is then the duty of the 
trial judge, under appropriate instructions, to submit that view to the 
jury. It becomes the duty of the trial judge to determine, in the first 
instance, if there is any evidence or if any inference can be fairly 
deduced therefrom, tending to prove one of the lower grades of murder.” 
See, also, S. v. Miller, 197 N. C., 445, 149 S. E., 590. 

It is observed that the defendants are charged in the indictment with 
the murder of one R. B. “Andrews,” while the judgment recites they 
were convicted of murdering one R. B. “Andrew” as charged in the bill 
of indictment. The names are patently idem sonans, and the slight dif- 
ference, evidently a typographical error either in the one or the other, 
is not regarded as material. 8. v. Drakeford, 162 N. C., 667, 78S. E., 
308; S. v. Collins, 115 N. C., 716, 20 8S. E., 452; S. v. Lane, 80 N. C., 
407, 

The remaining exceptions are equally untenable, and the case is free 
from reversible error. The verdict and judgment will be upheld. 

No error. 
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J. A. BOLICH, Je vy. CITY OF WINSTON-SALEM Er at. 
(Filed 15 June, 1982.) 


1. Taxation A a—Issuance of refunding bonds under provisions of Munici- 
pal Finance Act, as amended, need not be submitted to voters, 

It is not necessary that an ordinance authorizing the issuance of re- 
funding bonds should be submitted to the voters of the municipality 
issuing them when the bonds to be refunded are valid and enforceable 
obligations of the city which mature within one year from the date of 
the ordinance authorizing the refunding bonds, and the bonds to be 
refunded were Issued prior to 1 July, 1931, N. C. Code of 1931, secs. 
2937 (2), 2938(2), and the city does not contract a debt within the mean- 
ing of Art. VII, see. 7, by issuing such refunding bonds, and it is not 
necessary that the bonds to be refunded should have been issued solely 
for necessary expenses, it being sufficient if the bonds to be refunded are 
yilid and enforceable obligations of the city. 


2. Taxation A f—Governing body may fix interest rate on valid refund- 
ing bonds in its discretion within the statutory limitation. 

It is not necessary that refunding bonds issued in accordance with the 
Municipal Finance Act, as amended, should not bear a greater rate of 
interest than the bonds to be refunded so long as the refunding bonds do 
hot bear a greater rate of interest than the statutory limitation of six 
per cent, N. C. Code of 19381, sce. 2951, the rate of interest within the 
statutory limitation being within the discretion of the governing body 
of the city issuing them. 

3. Same—Governing body may fix period of maturity of valid refunding 
bonds, 

It is not required that the period for maturity of refunding bonds issued 
in accordance with the Municipal Finance Act, as ameaded, should not 
exceed the maximum statutory period fur maturity of the bonds to be 
refunded, N. C. Code of 19381, sec. 2942(1b) the period for maturity of 
the refunding bonds being in the discretion of the governing body of the 
city issuing them. 

4. Taxation A a—Where proposed refunding bonds will be valid, bond 
anticipation notes will be valid also. 

Where refunding bonds proposed to be issued by a city are valid, 
bond anticipation notes proposed to be issued by it will also be valid, but 
the proceeds of the bonds and bond anticipation notes must be used 
exclusively to the payment of the bonds to be refunded thereby. 


APPEAL by plaintiff from Clement, J., at Chambers on 3 May, 1932. 
Affirmed. 

This is an action by plaintiff, a resident and taxpayer of the city 
of Winston-Salem, \. C., for judgment that the defendants be restrained 
and enjoined from issuing and selling bonds of the eity of Winston- 
Salem, in the aggregate amount of $900,000, and notes of said city in the 
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aggregate amount of $47,000, upon the allegation in the complaint that 
the issuance and sale of said bonds and notes will be unlawful. 

The issuance and sale of the bonds which the defendants propose 
to issue and sell, were duly authorized by a bond ordinance passed by 
the board of aldermen of the city of Winston-Salem, a municipal cor- 
poration organized under the laws of this State, on 8 April, 1932, in 
necordance with the provisions of the Municipal Finance Act of this 
State. [he bouds are to be issued and sold for the purpose of refunding 
bonds of the said city which were issued prior to 1 July, 1031, and 
which will mature, according to their tenor, within one year from § 
April, 1932. Among the bonds which are to be refunded are certain 
bonds of the city of Winston-Salem which were issued to raise money 
for expenses other than necessary expenses of the said eity. These 
bonds, however, were authorized by statute, and were duly approved by 
a majority of the qualified voters of the city of Winston-Salem. They 
are valid obligations of said city. Const. of N. C., Art. VII, see. 7. 
The bonds bear interest at rates less than six per cent, although by 
virtue of the statutes under which they were issued and sold, a rate of 
interest not in excess of six per cent was authorized. The refunding 
bonds which the defeudants propose to issue and sell may bear interest 
at a rate not in excess of six per cent, as may be deternuned by the 
board of aldermen of the citv of Winston-Salem, by resolution duly 
adopted by said board. The refunding bonds will mature not later than 
fifty years after 1 July, 1932. The maximum periods for the maturity 
of the bonds to be refunded, as fixed by statute, will expire before the 
maturity of the refunding bonds, as authorized by the bond ordinance 
passed by the board of aldermen of the city of Winston-Salem. 

The issuance and sale of the notes which the defendants propose to 
issue and sell, were authorized by a resolution duly adopted by the 
board of aldermen of the city of Winston-Salem, on 8 Apri, 1932, in 
accordance with the provisions of the Municipal Finance Act of this 
State. The notes are to be issued and sold for money borrowed to pay 
bonds of the city of Winston-Salem which are included among the 
bonds to be refunded. These bonds amount to $47,000, and will mature 
on 1 May, 1932. The notes will be dated 27 April, 1932, and will be 
payable, with interest at six per cent, on 27 October, 1982. They are 
to be issued and sold in anticipation of the receipt by the city of 
Winston-Salein of the proceeds of the sale of the refunding bonds auth- 
orized by the bond ordinance passed by the board of aldermen of said 
city on 8 April, 1932. 

Neither the refunding bonds, nor the bond anticipation notes, which 
the defendants propose to issue and sell, have been approved by a 
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majority of the qualified voters of the city of Winston-Salem. Neither 
the ordmance, authorizing the bonds, nor the resolution authorizing 
the notes, has been submitted to the voters of the said city. 

On the foregoing facts alleged in his complaint, and admitted in the 
auswer of the defendants, the plaintiff moved for judgment that the 
defendants be restrained and enjoined from issuing and selling both the 
sald bonds and the said notes. The motion wag denied. 

from judgment denying his motion, and dismissing the action, the 
plaintiff appealed to the Supreme Court. 


Nat 8. Crews for plaintiff. 
Parrish & Deal for defendants. 


Connor, J. The Municipal Finance Act, 1921, as amended, expressly 
authorizes a municipal corporation organized under the laws of this 
State to issue its negotiable bonds for the purpose of refunding bonds 
of the corporation issued for debts contracted prior to 1 July, 1931, and 
maturing within one year from the date of the passage by its governing 
body of the bond ordinance authorizing the issuance of the refunding 
bonds, where the bonds to be refunded are valid and enforceable obliga- 
tions of the corporation. N. C, Code of 1931, section 2937, subsection 
2. It is expressly provided by the statute that the ordinarce authorizing 
the issuance of refunding bonds need not be submitted to the voters of 
the municipality. N.C. Code of 1931, section 2938, subsection 2. This 
provision 1s not confined to bonds issued for debts contracted for neces- 
sary expenses; 1t is applicable to all bonds, including those which were 
issued for expenses other than necessary expenses of the municipality. 
A municipal corporation does not contract a debt, within the meaning 
of section 7 of Article VII of the Constitution of this State, when 
under statutory authority it issues bonds to refund bonds which at the 
date of the issuance of the refunding bonds are valid ard enforceable 
obligations of the corporation. 44 ©. J., 1182. 

The bonds in the instant case will not be invalid because their issu- 
ance was without the approval of a majority of the qualified voters 
of the city of Winston-Salem, Nor will their validity be affected by 
the fact that when issued they may bear a rate of interest in excess of 
the rates which the bonds to be refunded bear, provided such rate does 
not exceed six per cent. N. C. Code of 1931, section 2951. The maximum 
rate of interest fixed by statute for the bonds to be refunded was six 
per cent, The fact that the bonds when issued, bore rates of interest 
less than six per cent, does not determine the rate at whica the refund- 
ing bonds may be issued. The rate of interest which bonds issued by a 
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municipal corporation shall bear is fixed by the governing body of the 
corporation, in its discretion, within the statutory limitation. It is 
expressly provided by the statute that the period within which re- 
funding bonds shall mature shall be determined by the governing body 
of the corporation. N. C. Code of 1931, section 2942, subsection 1(b). 
The maximum periods fixed by statute for the maturity of the bonds to 
be refunded is not determinative of the period for the maturity of 
refunding bonds. In the instant case the maximum period for the ma- 
turity of the refunding bonds. which the defendants propose to issue 
and sell is fixed in the bond ordinance at 50 years after 1 July, 1932. 
If the bonds shall be so issued, this fact will not affect their validity. 

As the refunding bonds which the defendants propose to issue and 
sell will be valid, it follows that the bond anticipation notes which they 
also propose to issue and sell, will be valid. N. C. Code of 1931, sec- 
tion 2934. 

Of course, the proceeds of the sale of the refunding bonds and of the 
loan anticipation notes can be applied only to the payment of the bonds 
which are to be refunded. When this shall have been done, the indebted- 
ness of the city of Winston-Salem, incurred by statutory authority 
and with the approval of a majority of the qualified voters of the city, 
will not haye been increased. The taxpayers of the city will be relieved 
of the burden of taxation for the payment of the bonds which will ma- 
ture within one year from 8 April, 1932, which, but for the issuance and 
sale of the refunding bonds, would necessarily be imposed upon them. 

There is no error in the judgment denying plaintiff’s motion for 
judgment on the pleadings, and dismissing the action. The judgment is 


Affirmed. 


J. A. BOLICH, Jr., and WIFE, ROSALIE F. BOLICH, v. THE PRUDENTIAL 
INSURANC]? COMPANY OF AMERICA, WACHOVIA BANK AND 
TRUST COMPANY, TRusTEE, NONA 8S. HANES anp THE BOLICH 
HOLDING CORPORATION. 


(Filed 15 June, 1982.) 


1. Mortgages H b — Mere allegations of general financial depression, 
searcity of money, etc., held not sufficient to enjoin foreclosure, 


Mere allegations of general financial depression, stagnation of the real 
estate market and scarcity of money for ordinary business transactions 
are not sufficient for a court of equity to enjoin the foreclosure of a deed 
of trust according to its tenor, the courts of equity usually exercising 
their power to enjoin foreclosure upon allegations of fraud, restraint, 
oppression, usury, mistake, ete, 
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2. Same—Court may order foreclosure of mortgage on property held in 
custodia legis. 

Where a mortgagor has transferred his equity of redemption to a hold- 
ing corporation, and thereafter the holding corporation becomes insolvent 
and is placed in the hands of a receiver, the property is in custodia legis, 
but a court of equity has the power, in its discretion, to order the land 
sold, it not being required to retain control of the property when it would 
be inequitable to do so, and an order vacating an injunction restraining 
the sale under the mortgage is equivalent to leave to proceed in the 
exercise of the power of sale contained therein. 


Civin action, before Harding, J., at January Term, 1932, of Forsyru. 

On or about 11 March, 1930, J. A. Bolich and wife, being the owners 
of a certain lot of land in Winston-Salem, borrowed the sum of $160,000 
from the defendant, Insurance Company, and as security therefor exe- 
cuted and delivered a deed of trust to the defendant, Wachovia Bank 
and Trust Company, trustee. Thereafter, on or about 20 November, 
1930, Boleh and wife made a certain contract with W. M. Hanes and 
wife, Nona S. Hanes, in which they agreed “to pay, renew or handle in 
a manner satisfactory to both parties each and every encumbrance 
against said property as the same came due.” Thereupon, Bolich and 
wife conveyed the property to a corporation known as the Bolich Hold- 
ing Corporation. Default was made in the payment of the indebtedness 
and the holder of the note requested the trustee named in the deed of 
trust to sell the property, and same was duly advertisec. for sale on 20 
November, 1931. A temporary restraining order was issued, answers 
were filed by the parties, a receiver was appointed for the Bolich Holding 
Corporation, and at the final hearing the trial judge continued the in- 
junction to the hearing, but decreed a foreclosure of the deed of trust 
and appointed a commissioner to sell the land for the reason that “the 
court 1s of the opinion that the parties opposed to said motion and sale 
haye not alleged any equity or reason why said motion should not be 
allowed,” etc. The plaintiff prayed the court to restrain the sale upon 
the ground that “there was a condition of depression throughout the 
entire country in finance and real estate, and business conditions gen- 
erally were unprecedentedly bad, which conditions continue to exist at 
the present time; . . . that on account of the scarcity of money 
and poor market conditions, 1t was impossible to obtain the fair market 
value of lands at a judicial foreclosure or other forced or involuntary 
sale of same. . . . That if the lands are sold . . . ata forced 
sale at the present time, they will not bring their fair market value, 
and will do irreparable damage both to the plaintiffs and to the creditors 
of the Bolich Holding Corporation; that a delay for a reasonable time 
in foreclosing the deed of trust will do the defendants no damage, 


vA, 
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for the reason that the loan is more than adequately secured; 
that there are many indications that in a short time business conditions 
will have improved to such an extent that money will be available and 
property can be sold even at a forced sale at approximately its market 
value.” The second ground upon which the plaintiffs requested post- 
ponement of sale was that the defendant, Nona S. Hanes, had con- 
tracted to pay off the mortgage indebtedness, and that while she was 
solvent, had declined and refused to comply with her agreement. 
From the judgment rendered the plaintiffs and the defendant, Nona 
S. Hanes and Bolich Holding Corporation appealed. Pending the 
appeal the trial judge restrained the commissioner from proceeding with 
the sale. 


Parrish & Deal for plaintiffs. 
Manly, Hendren & Womble for Prudential Insurance Company of 
America and Wachovia Bank and Trust Company, trustee. 


Brocpen, J. Does the depression or unprecedented scarcity of money 
for ordinary transactions or enforced stagnation of the real estate mar- 
ket constitute an equity sufficient to warrant a court in restraining the 
exercise of the power of sale in a deed of trust? 

The power of a court of equity to restrain sales of real estate made 
in pursuance of the terms of a mortgage or deed of trust is undoubted, 
and the decisions of this Court disclose that the restraining power of 
equity in proper cases has been frequently exercised. However, the 
exercise of the beneficent powers of-equity has usually been based upon 
allegations of fraud, restraint, oppression, usury, mistake or other facts 
disclosing unconscionable advantage. Unless such elements are alleged, 
the courts have refused to stay the exercise of the power of sale in a 
mortgage or deed of trust when all the necessary requisites of a valid 
sale have been observed and pursued. Lumber Co, v, Conrades, 195 
N. C., 626, 143 S. E., 188. It does not appear that this Court has 
heretofore discussed the particular question involved in this appeal. 
However, there are some old cases in other jurisdictions directly in 
point. For example, in 1871, the Virginia Court considered the question 
in Muller v. Bayly, 62 Va., 521. The Court said: “Then, what other 
ground of equity is there in the bill? Only the allegations that the 
time is unpropitious for a sale or was when the bill was filed; that 
money was scarce, and that owing to the large amount of the cash pay- 
ment required, the sale, if made as advertised by the trustee Bayly, 
would be attended with great if not irreparable loss and injury to the 
wife and her children. Certainly these allegations can afford no just 
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ground for enjoining the sale.” To the same effect is the declaration 
in Lipscomb v. N. 1. Life Ins. Co., 39 S. W., 465. The Court says: 
“However strongly our sympathies may be enlisted for the unfortunate 
victim of hard times, they cannot furnish a basis for equity jurisdiction; 
and such courts cannot and ought not to be made the instruments of 
speculation in the future values of property even for the benefit of the 
unfortunate.” See, also, Dunn v. McCoy, 52 8. W., 21; Muller’s Admr. 
v. Stone, 6S. E., 228, 84 Va., 834; Floore v. Morgan, 175 S. W., 737, 
41 C. J., 931, section 1353, 19 R. C. L., 618, section 434; Pomeroy, 
Vol. 4, p. 4041. 

Perhaps no court is wise enough to declare with absolute finality that 
no economic or financial stringency or distress would wzrrant the inter- 
vention of equitable principles in restraining the power of sale in instru- 
ments securing debts, but certainly the mere allegat.ons of general 
depression before the property has been sold and an unconscionable 
purchase price established, has not heretofore been deermed adequate to 
invoke equitable power. 

It is contended that as the Bolich Holding Company has been placed 
in the hands of a receiver that the property is in custodia legis, and, 
therefore, subject to the control and discretion of the court. However, 
it has been decided in Pelletier v. Lumber Co., 123 N. C., 596, 30 S. E., 
855-1002, that even if property 1s in custodia legis, a court of equity 
has power to order a sale in its discretion for the reason “a court of 
equity 1s not required to retain, possession of property wien it would be 
inequitable to do so.” Consequently the vacating of an injunction re- 
straining the sale is equivalent to leave to proceed in the exercise of the 
power. 


Affirmed. 


BUNCOMBE COUNTY et at. vy. GURNEY P. HOOD, CoMMISSIONER oF BANKS, 
AND UNITED STATES GUARANTEE COMPANY. 


(Filed 15 June, 1982.) 


1. Banks and Banking H d—Claim against receiver of insolvent bank 
must be filed and refuséd before institution of action thereon. 


The Commissioner of Banks is in the nature of a statutory receiver of 
an insolvent bank when he has taken over its assets for the purpose of 
liquidation, and it is required that a depositor or claimant against the 
bank’s assets in his hands must file his claim with the Ccmmissioner and 
afford him an opportunity to pass thereon before bringing suit, and where 
the complaint fails to allege the filing of the claim with the Commissioner 
and his refusal thereof, it fails to state a cause of action against him, 
and his demurrer to the complaint is properly sustained. 
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2. Removal of Causes C b—Complaint stated no cause of action against 
resident defendant and motion for removal of nonresident was 
properly allowed. 

Where an action is brought against the resident Commissioner of 
Banks and a nonresident insurance company to recover the amount de- 
posited by a county in a bank prior to its insolvency and to recover on the 
depository bond executed by the insurance company, and the complaint 
fuils to state a cause of action against the Commissioner because of its 
failure to allege a filing of the claim with him and his refusal thereof, 
the Commissioner's demurrer is properly sustained, and the motion of the 
nonresident defendant for remoyal to the Federal Court is properly 
allowed. 


ApprEaL by plaintiffs from Sink, J., at January Term, 1932, of Bux- 
comBE, Affirmed. 

This action was begun in the General County Court of Buncombe 
County, on 14 September, 1931. After the complaint was filed, and in 
apt time, the defendant, United States Guarantee Company, filed its 
petition in said court for the remoyal of the action from said General 
County Court of Buncombe County to the District Court of the United 
States for the Western District of North Carolina, for trial. 

The action is to recover on a bond in the sum of $30,000. The bond 
is dated 21 June, 1930. It was executed by the Central Bank and Trust 
Company of Asheville, N. €., as principal, and the United States 
Guarantee Company, as surety, and is payable to Buncombe County. The 
condition of the bond is that the Central Bank and Trust Company 
“shall faithfully keep, account for, and pay on legal demand all moneys 
deposited with it by or on behalf of the said Buncombe County, and 
shall not suspend payment of any moneys so deposited.” 

It is alleged in the complaint that on 20 November, 19380, the Cen- 
tral Bank and Trust Company closed its doors, and suspended payment 
to its depositors; that on said day, the plaintiff, Buncombe County, had 
on deposit with said Central Bank and Trust Company, in the name 
of its treasurer, the sum of $2,991,402.62; and that sinee the closing of 
said Central Bank and Trust Company, the plaintiff, Buncombe County, 
has collected from certain securities held by it for its said deposit, the 
sum of $50,409.93, leaving the amount now due said plaintiff, on ac- 
count of said deposit, the sum of $2,940,992.69. 

Prior to the commencement of this action, the defendant, Gurney DP. 
Hood, Commissioner of Banks of the State of North Carolina, took 
into his possession all the assets of the Central Bank and Trust Com- 
pany, on hand at the date the said company closed its doors and ceased 
to do business. The said defendant is now engaged in the hquidation 
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of the Central Bank and Trust Company, as he is authorized and 
directed to do by chapter 113, Public Laws of North Carolina, 1927. 
It is not alleged in the complaint that prior to the commencement of 
this action, the plaintiffs presented their claim against the Central 
Bank and Trust Conipany, on account of said deposit, to the defendant, 
Gurney P. Hood, Commussioner of Banks, and that saic. defendant, after 
considering said claim, rejected it. The said defendant in his answer 
to the complaint admitted all the allegations therein, and in his further 
answer, lu support of his prayer that the action be dismissed as to 
him, alleged that the action was improvidently begun by the plaintiffs, 
for that prior to its commencement, plaintiffs had not complied with the 
provisions of chapter 118, Public Laws of North Carolina, 1927. N.C. 
Code of 1931, sec. 218(¢), subsections (10) and (11), 

The plaintiff, Buncombe County, is a body pohtic, meorporated under 
the laws of the State of North Carolina, and as such it may sue and 
be sued, its coplaintiffs ave the treasurer of Buncombe County, and the 
board of financial control of said county. All of the plaintiffs are citi- 
zens of the State of North Carolina. 

The defendant, Gurney P. Hood, Commissioner of Banks, is a citizen 
of the State of North Carolina, and as sueh he may sue or be sued in 
his official capacity; his codefendant, United States Guarantee Com- 
pany, 18 a corporation organized under the laws of the State of New 
York, and duly licensed to do business in the State of North Carolina. 
The said defendant is not, and never has been a citizen of the State of 
North Carolina. 

The action was heard by the judge of the Superior Court of Bun- 
ecombe County, on the appeal of the defendant, United States Guarantee 
Company, from the order of the judge of the General County Court of 
said county, denying its petition for the removal of the action from said 
County Court to the District Court of the United States for the Western 
District of North Carolina, for trial. 

From judgment reversing the order of the judge of the General County 
Court, and ordering the removal of the action in accordance with the 
petition of the defendant, United States Guarantee Company, the plain- 
tiffs appealed to the Supreme Court. 


Jones & Ward and Clinton K. Hughes for plaintiffs. 
John Izard and Harkins, Van Winkle & Walton for defendant. 


Connor, J. Plaintiffs cannot maintain this action egainst the resi- 
dent defendant, Gurney P. Hood, Commissioner of Banks, for the reason 
that 1t is not alleged in the complaint that prior to the commencement 
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of the action, plaintiffs presented their claim against the Central Bank 
and Trust Company, to said defendant, and that said defendant rejected 
said claim. 

No action or suit to recover on a claim against an insolvent banking 
corporation, organized under the laws of this State, can be maintained 
against the Commissioner of Banks, where said Commissioner has taken 
into his possession the assets of such corporation, and is engaged in its 
liquidation, as he is authorized and directed to do by chapter 113, Public 
Laws of North Carolina, 1927 (N. C. Code of 1931, see. 218(e), until 
such claim has first been presented to said Commissioner and rejected 
by him. The statutory provision to this effect is in accord with the 
decision of this Court in Crulchfield v. Hunter, 188 N. C., 54, 50 
S. E., 557. In that case it was held that where a bank failed, and a 
receiver was appointed at the 1ustance of a creditor in an action brought 
in behalf of himself and all other creditors, the plaintiff, a depositor of 
the insolvent bank, cannot maintain an action against the receiver to 
recover his deposit. Plaintiff’s remedy was to file a petition in the 
original eause. The principle on which the appeal in that case was 
decided is approved in Black v. Power Co., 158 N. C., 468, 74 8. E., 
468. In that ease it is said that the statute regulating the appointment 
of receivers of insolvent corporations, clearly contemplates the settle- 
ment of all questions involving claims against the corporation in one 
action, and that while the statute does not withdraw from a court of 
equity the power to permit a separate action to be prosecuted, this should 
not be done until the receiver has at least had the opportunity to pass 
on the elaim. Where the Commisstoner of Banks has taken into his 
possession the assets of an insolvent banking corporation, organized 
under the laws of this State, and 1s engaged in the hquidation of said 
corporation, under the provisions of chapter 113, Public Laws, 1927, his 
relationship to the corporation, and to its debtors and ereditors, with 
respect to its assets, 1s that of a receiver. N. C. Code of 1931, see. 
218(e). 

As no cause of action 1s alleged in the complaint on which the plain- 
tiffs can recover jointly of the resident and of the nonresident defendant, 
the nonresident defendant has the right under the act of Congress, to 
remove the action from the State Court to the District Court of the 
United States for trial. Simmons v. Ins. Co., 196 N. C., 667, 146 
S. E., 569. There is no error in the judgment ordering the removal of 
the action in accordance with the petition of the defendant, United 
States Guarantee Company. The judgment 1s 


Affirmed. 
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BUNCOMBE COUNTY et aL, y. GURNEY P. HOOD, CoMMISSIONER OF BANKS, 
AND THE SOUTHERN SURETY COMPANY OF NEW YORK. 


(Filed 15 June, 1082.) 


(lor digest see Buncombe County v. Hood, Comr. of Banks, ante, 792.) 


APPEAL by plaintiffs from Sink, J., at January Terra, 1932, of Brn- 
comBE. Afhrmed. 

This action was begun in the General County Court of Buncombe 
County, on 14 September, 1931. After the complaint was filed, and in 
apt time, the defendant, the Southern Surety Company of New York, 
filed its petition in said court for the removal of the action from said 
General County Court to the District Court of the United States for the 
Western District of North Carolina, for trial. 

The action was heard by the judge of the Superior Court of Bun- 
combe County, on the appeal of the defendant, the Southern Surety 
Company of New York, from the order of the judge of the General 
County Court of said county, denying its petition for the removal of the 
action from said County Court to the District Court of the United 
States for the Western District of North Carolina, for trial. 

From judgment reversing the order of the judge of the General 
County Court, and ordering the removal of the action in accordance with 
the petition of the defendant, the Southern Surety Company of New 
York, the plaintiffs appealed to the Supreme Court. 


Jones & Ward and Clinton K. Hughes for plaintiffs. 


Vo counsel for defendant. 


Connor, J. The question presented by this appeal is identical with 
that presented by the appeal in Buncombe County v. Hood, Commis- 
sioner of Banks, and United States Guarantee Company, ante, 792. The 
judgment is 

Affirmed. 


A. E. BRADSHAW vy. E. F. CONGER. 
(Filed 15 June, 1982.) 


1. Compromise and Settlement A a-—Acceptance of check purporting to 
be in full settlement of disputed contract constitutes a full settle- 
ment. 


Where a dispute arises between the parties to a contract and the party 
to be charged tenders a check purporting to be in full settlement thereof 
except for one enumerated item, the acceptance of the check constitutes 
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a full settlement of the matter except for the enumerated item, and 
whether a controversy had arisen before the tender of the check is an 
issue of fact for the jury, but where the testimony of the party denying 
such settlement is to the effect that such dispute has arisen prior to the 
tender of the check a directed verdict on the issue is not error, and the 
fact that the check later tendered in full settlement of the item excepted 
in the first was refused does not alter this result. 


2. Appeal and Error F c—Only exceptive assignments of error will be 
considered. 
Alleged error must be supported by an exception in the record or it 
will not be considered on appeal. 
3. Appeal and Error J d—Appellant has burden of showing error. 


Where the jury finds upon one issue that the defendant tendered the 
plaintif€é the correct amount recoverable under a subsequent issue and 
fails to answer the subsequent issue, it will be assumed that the tender 
was properly made and is available to the plaintiff, and error will not 
be found on appeal, the burden of showing error being upon the appellant. 


Civin action, before MacRae, Special Judge, at Spring Term, 1932, 
of Swarn. 

The plaintiff alleged that he and the defendant entered into a written 
contract on or about 16 November, 1928, in which the defendant agreed 
to buy from plaintiff certain telephone and telegraph poles in such 
numbers and amounts “as the plaintiff might desire ‘to manufacture and 
deliver to defendants at points and places mentioned in said contract,” 
and subsequently entered into an oral contract to purchase pole timber 
on certain additional boundaries of land, and in the performance of said 
contract purchased teams and equipment, and built roads and bridges 
in order to convey the poles from the woods to the railroad sidings. 
The plaintiff further alleged that the defendant breached the contract 
in several particulars specified in the complaint, resulting in damages 
in the sum of $3,000. 

The defendant, fitng an answer, denied any and all breaches of con- 
tract upon his part, and alleged that the contract expired on 1 January, 
1930, and that on 31 December, 1929, there was a full settlement be- 
tween the parties, and that the defendant tendered to the plaintiff in 
full settlement a check in words and figures as follows, to wit: “E. F. 
Conger, Stanton, Virginia, No. 939, Lovingston, Va., 31 December, 
1929. Pay to the order of A. E, Bradshaw $93.70, ninety-three and 
70/100 dollars. For account in full except 40’s not branded. To the 
First National Bank, Lovingston, Va. M. C. Roush, agent.” That 
thereafter on 8 January, 1930, the said defendant tendered to the plain- 
tiff a check in words and figures as follows: “E. F. Conger, Staunton. 
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Virginia. No. 954. Lovingston, Va., 8 January, 1930. Pay to the order 
of A. E. Bradshaw, $23.50, twenty-three and 50/100. In full payment 
of large 40’ft’s. mentioned in last settlement. Settlement ck-939. To 
the First National Bank of Nelson County, Lovingston, Va. M. C. 
Roush, agent.” The defendant further alleged that the plaintiff cashed 
the check dated 81 December, 1929. 

The plaintiff offered evidence that he declined to accept the check for 
$23.50, dated 8 January, 1930, and returned the same to the defendant. 
The plaintiff testified: “The last poles I delivered was sometime during 
the fall of 1929, I couldn’t say just what time. Along about that time 
the defendant had been very slow about taking my poles from the 
stations where I delivered them; they would not be taken up as often 
as a carload had been delivered to the station. . . . They ceased 
taking up the poles at all sometime during the fall of 1929; Mr. Roush 
(agent for defendant) and I talked about it all along, and he said he 
would take them. . . . Sometime about the middle of May, 1929, 
he told me they had lost the market for the large poles, . . . and 
on 12 June, in my presence, he told Will Woodard not to bring any more 
45’s and 50’s on the skidway, that they couldn’t take them. He never 
took any more of the 45’s and 50’s from the woods—-he took all that 
were at the station. . . . He quit taking any sort of poles some- 
time during the fall; he said he would take them but he didn’t do it. 
We talked about it every time I saw him and I would call him on the 
telephone.” 

A subcontractor of plaintiff testified: “Mr. Bradshaw and them got 
in a dispute towards fall of the year and the others weve not taken out; 
I quit myself. I couldn’t tell how many poles were left, I never went 
over and counted what was left on the ground. . . . It was some- 
time near August when I quit work.” Another witness for plaintiff 
said that he had heard the plaintiff Bradshaw talking about the matter 
and testified: “I figured there was going to be a lawsuit, I heard him 
talk something about it, but I had nothing to do with it. . . . I 
had heard Mr. Bradshaw say it looked like he was going to have to law 
to get his rights. I heard Mr. Roush say he couldn’t take up those 
heavy poles, and I figured there might be a lawsuit.” The plaintiff, 
Bradshaw, was recalled and testified: “It was about the middle of May 
when Mr. Roush got careless about taking up my poles and the longer 
the worse. This was in 1929. . . . This check dated 31 December, 
for $93.70, is endorsed by me, and I received money for it.” With 
reference to the check, a witness for plaintiff said: “The check for 
$93.70, dated 31 December, 1929, was given in settlement of cut 
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backs and on poles on the yard at Epps Spring. . . . This check 
was given when Mr. Bradshaw and I were present, but nothing was said 
about a settlement of the contract, it was these eut backs.” 

The following issues were submitted to the jury: 

1. “Did the plaintiff and the defendant enter into the contract re- 
ferred to in the complaint?” 

2. “Did the plaintiff and the defendant make a final settlement of 
all matters referred to in said contract, except as to large 40’s not 
branded on 31 December, 1929, as alleged in the answer ?” 

3. “Did the defendant thereafter tender to the plaintiff the correct 
amount for the large 40’s referred to in the settlement of 31 December, 
as alleged in the answer?” 

4, “Did the defendant breach the contract, as alleged in the com- 
plaint ?” 

5. “If so, what damages, if any, is the plaintiff entitled to recover?” 

The jury answered the first issue “Yes,” the second issue “Yes,” the 
third issue “Yes,” the fourth issue “No,” and did not answer the fifth 
issue. 

The trial judge charged the jury to answer the second issue “Yes.” 
The court further charged the Jury that in any event the plaintiff was 
entitled to recover $23.50. 

From judgment upon the verdict the plaintiff appealed. 


Alley & Alley and Edwards & Leatherwood for plaintiff. 
Moody & Hall and Johnston & Horner for defendant. 


Broapen, J. This Court, in Walston v. Coppersmith, 197 N. C., 407, 
149 S. E., 381, said: “It is not controverted that a dispute had arisen 
between the parties before the delivery of the check. Obviously, if the 
check had been delivered under the circumstances with the notation 
thereon, nothing else appearing, the delivery, acceptance and cashing 
of said check would have undoubtedly constituted a settlement.” Whether 
a dispute has arisen between the parties, before a check purporting to 
constitute a settlement in full, has been delivered by the party to be 
charged, constitutes an issue of fact for a jury. Hardware Co. v. Farm- 
ers Federation, 195 N. C., 702, 148 8. E., 471. In the case at bar there 
was one contract between the parties, and the testimony of plaintiff 
discloses that a dispute or controversy had arisen and existed between 
the parties long before the check was given. Hence the instruction of 
the trial judge was correct. 

Complaint is made of the charge of the court upon the fourth issue, 
but the record discloses no exception to such instruction, and, therefore, 
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the same cannot be considered. The defendant pleaded no counterclaim, 
and the trial judge instructed the jury that in any event plaintiff is 
entitled to recover $23.50. But the jury in answer to the third issue 
found that the defendant “tendered” to the plaintiff the correct amount 
of money involved, and it must, therefore, be assumed that the tender 
was properly made and kept alive, and is now presently available. More- 
over, the burden of showing error is upon the appellant. 
No error. 


C. C. WIMBISH, ADMINISTRATOR, CLAIMANT FOR CHARLES C. WIMBISH, 
JR., DECEASED EMPLOYEE, y. HOME DETECTIVE COMPANY, INcor- 
PORATED, EMPLOYER, AND MARYLAND CASUALTY COMPANY, CARRIER. 


(Tiled 15 June, 1982.) 


Master and Servant F i—Findings of fact of Industrial Commission on 
conflicting evidence are conclusive on appeal. 


In this case Held: the evidence as to whether the accident resulting in 
the death of an employee arose out of and in the course of his employ- 
ment ,was conflicting, and the finding of the full Industrial Commission 
in a hearing before it that the accident did not arise out of and in the 
course of the employment is binding and conclusive on the courts upon 
appeal. 


Civin action, before Warlich, J., at November Term, 1931, of 
GUILFORD. 

This cause was first considered by the Industrial Commission and an 
award made by the hearing conimissioner. Upon appeal to the full Com- 
mission the award was vacated for the reason that the full Commission 
found that the accident and death of claimant did not arise out of and 
in the course of the employment. Thereupon the plaintiff appealed to 
the Superior Court, and after considering the record the trial judge was 
of the opinion that the decision of the Industrial Commission should be 
affirmed. 

The evidence may be summarized as follows: C. C. Wimbish, Jr., 
was employed by the defendant, Home Detective Company, to perform 
“clerical work in the office and going out on such missions as the man- 
ager of that company saw fit to send him on, covering such matters 
as the handling of collections, bad check items and conducting such 
investigations for this company as we found from time to time he was 
best suited to conduct.” He interviewed clients, prospective as well as 
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present, discussing with them matters in general pertaining to the han- 
dling of accounts and bad check investigations. In the performance 
of his duties he used his own automobile, but the company paid for 
the gas and oil and repairs while used in its service. 

On the night of 5 June the deceased telephoned a young lady in 
Greensboro with reference to a trip from Greensboro to Raleigh. The 
contents and meaning of the conversation can be more accurately dis- 
closed by using the words of the witness: (Q.) “How did Mr. Wimbish 
know you wanted to attend the dances?” (A.) “Because we had spoken 
of it. I expressed a desire that I wished to go and that I wished I had 
a ride.” (Q.) “He volunteered to take you?” (A.) “He did not know 
I was going until the night before. He called me up and said he was 
going and wanted to know if I would like to go, and I said ‘Yes, I 
certainly would,’ ” (Q.) “Did he say he was going to the dance or just 
going to Raleigh?’ (A.) “He didn’t say.” (Q.) “It is stated you 
were going to attend the finals or dances on this trip?” (A.) “I was.” 
(Q.) “Where else were you going on this trip?” (A.) “I was going 
to return to Greensboro Saturday to attend the last day’s exercises.” 
(Q.) “Was he bringing vou back to Greensboro?” (A.) “He was.” (Q.) 
“Do you know whether or not Mr. C. C. Wimbish was going to that 
dance?” (A.) “I do not. I understood he might go if he could get 
a date.” The dance was to take place in Raleigh at about nine o’clock 
on the night of 6 June. On the morning of 6 June the deceased was 
in the office of his employer in Greensboro prior to ten or eleven o’clock. 
The general manager of defendant corporation testified that when the 
deceased came to the office on the morning of 6 June that he had 
arranged an itinerary for the deceased which required him to visit cer- 
tain parties in Clayton, Clinton, Durham and Raleigh, and that the 
deceased was directed by said manager to call upon various persons in 
these cities. The deceased and the young lady left Greensboro about 
12:30 or quarter to one on 6 June. They stopped at Burlington in order 
for the young lady to communicate with her sister living at that point. 
Another stop was made in Hillsboro for food. Apparently no stop was 
made at Durham. A short distance beyond Durham the deceased in 
some way lost control of the car and it hit an embankment, and as a 
result the deceased was killed. Iu the pockets of the car there were 
certain papers relating to the business of the company, including con- 
tract blanks and office file. The suit case of deceased was also in the 
car, containing wearing apparel and toilet articles. In this suit case was 
a dress suit. The deccased had not spent a might away from home on 
business for the company. He always returned to Greensboro at night. 
The deceased met his death at about 4:30 in the afternoon of 6 June. 
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Tt also appeared from the evidence that Clayton, Benson and Clinton 
are beyond Raleigh. 

From the judgment affirming the award of the Industrial Commis- 
sion the plaintiff appealed. 


H.R. Stanley for plainteff. 
W. C. Ginter and R. AL. Robinson for defendant, 


BroapEex, J. Was the deceased at the time of his death on 6 June 
engaged in the course of employment of the defendant, or was he making 
the trip to Raleigh with a young lady in order to attend a dance in 
Raleigh that might ¢ 

The Industrial Commission found “that the accident and death of 
the claimant did not arise out of and in the course of the employment.” 
“The findings of fact made by the North Carolina Industrial Commis- 
sion, in a proceeding pending before the said Commission, are conclu- 
sive on an appeal from said Commission to the Super.or Court, only 
when there was evidence before the Commission tending to show that 
the facts are as found by the Commission. Otherwise, the findings are 
not couclusive, and the Superior Court, on an appeal from the award 
of the Commission, has jurisdiction to review all the evidence for the 
purpose of determining whether as a matter of law there was any evi- 
dence tending to support the finding by the Commission.” Dependents 
of Poole v. Sigmon, ante, 172. The last utterance by tais Court upon 
the question involved appears in Greer v. Laundry Co., ante, 729. The 
Court said: “In the instant ease, it may be conceded that there was 
evidence tending to show that plaintiff had suffered an injury by acci- 
dent arising out of and in the course of his employment, resulting in the 
loss of an eye. However, there was also evidence tending to show that 
the loss of plaintifi’s eye was not the result of an accident but of a 
disease which was not caused or aggravated by the accident which arose 
out of or in the course of his employment. The conflicting evidence was 
considered by both Commissioner Dorsett and by the full Commission. 
The findings of fact made by Commissioner Dorsett and approved by 
the full Commission were conclusive and binding on the judge of the 
Superior Court.” 

So, in the case at bar the evidence was conflicting and more than one 
inference could be drawn therefrom by a fair and impartial mind. 
Consequently the trial judge ruled correctly. 

Affirmed. 
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GUY wv. BANK. 


kE.C. GUY vy. FIRST CAROLINAS JOINT STOCK LAND BANK OF COLUM- 
BIA, AND GURNEY P. HOOD, CoMMIssIONER of BANKS, 


(Filed 15 June, 19382.) 
1. Deeds and Conveyances C f-——Ouster, eviction or adverse claim are 


prerequisite to right of action on covenant of quiet enjoyment. 

A grantee in a deed may not bring an action on the covenant of quiet 
enjoyment contained in the deed merely because he has discovered that 
the title to the mineral rights in the land had been reserved by his 
grantor’s predecessors in title, an ouster, eviction or adverse claim being 
prerequisite to the right of action thereon. 

2. Mortgages H b—Plaintiff held not entitled to injunctive relief against 
execution of power of sale in deed of trust in this case. 


Where the grantee executes a deed of trust to Secure the balance of the 
purchase price due his grantor, the grantee, in an action against the 
trustee, is not entitled to injunctive relief against the foreclosure of the 
deed of trust according to its terms merely upon allegations that his 
grantor’s predecessor in title had reserved the mineral rights in the land, 
there being no allegations of ouster, eviction or adverse claim giving the 
grantee a right of action of the covenant of quiet enjoyment, or that the 
grantor was unable to respond in damages, or that there was no adequate 
remedy at law. 


Civin action, before Aoore, J., at March Term, 1932, of Avery. 

Plaintiff alleged that on or about 28 August, 1928, the First Caro- 
linas Joint Stock Land Bank of Columbia, for a consideration of 
$5,000, executed and delivered a deed to him for approximately 546 
acres of land, more or less, situated in .Avery County, North Carolina. 
That said deed contained the following covenants: (a) “And the said 
First Carolinas Joint Stock Land Bank of Columbia does hereby bind 
itself and its successors to warrant and forever defend all and singular 
the said premises unto the said E. C. Guy, his heirs and assigns, against 
itself and its successors and all persons whomsoever lawfully claiming 
or to claim the same or auy part thereof.” (b) “AJl and singular the 
rights, members, hereditaments and appurtenances to the said premises 
belonging or in any wise incident or appertaining.” Plaintiff further 
alleged that on said date he executed atid delivered a deed of trust upon 
said property to secure the balance of purchase money to the Raleigh 
Banking and Trust Company, trustee for the First Carolinas Joint Stock 
Land Bank of Columbia, and that as said trustee had become insolvent, 
the said defendant, Gurney P. Hood, Commissioner of Banks, has 
suceceded to all the rights and duties of said Raleigh Banking and 
Trust Company with relation to said deed of trust. Plaintiff further 
alleged that at the time he purchased the land he thought and assumed 
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that the land bank owned the minerals and mineral rights in and upon 
said tract of land, but that he subsequently discovered that the mineral 
rights and interest in and to said land had been expressly excepted and 
reserved by the predecessors in title of the First Carolinas Joint Stock 
Land Bank of Columbia. Plaintiff further alleged that defendant, 
Gurney P. Hood, had advertised the land for sale under and by virtue 
of power contained in the deed of trust. The defendant, Hood, filed an 
answer alleging that the plaintiff was in the exclusive aud undisturbed 
possession of the land and all minerals and mineral rights upon the 
premises, and that he had never been disturbed in his use and full 
enjoyment thereof by any person. «A temporary restraining order was 
issued in the cause and at the final hearing the trial judge “being of the 
opinion that the plaintiff is entitled to a continuance of the temporary 
restraining order heretofore issued in this cause until the final determi- 
nation of this cause,” continued the restraining order pending further 
orders of the court. The land bank has never been made a party to the 
cause, 
From the judgment rendered the defendant Hood appealed. 


J. W. Ragland for plaintiff. 
Smith & Joyner, John H. Anderson, Jr., and Thomas, Lumpkin & 
C'ain for defendant, Hood, Commissioner of Banks. 


Broepen, J. The defendant demurred ore tenus on the ground that 
the complaint does not state a cause of action in that it fails to set 
out facts necessary to support an action for breach of covenant of quiet 
enjoyment. Consequently the question of law involved may be stated 
as follows: If a grantor conveys land or an interest therein, which he 
does not own at the time of the conveyance, can the grantee thereupon 
institute an action for damages upon the covenant of quiet enjoyment 
where there has been no ouster, eviction or adverse claim? 

“The covenant of warranty and the covenant of quiet enjoyment are 
not strictly personal like the covenant of seizin, which is broken when 
the deed is delivered if the title is defective, but they are prospective 
in their operation and an ouster or eviction is necessary to constitute 
a breach.” Wiggins v. Pender, 182 N. C., 628, 44 S. E., 362. To the 
same effect is the declaration in Cover v. AcAden, 183 N. C., 641, 112 
S. E., 817, as follows: “Ordinarily the mere existence of <n outstanding 
paramount title to land will not authorize a recovery by the grantee in 
an action for breach of the covenant. There must be an eviction, actual 
or constructive, but not necessarily under legal process. . . . In 
other words, to warrant recovery there must be some hostile assertion of 
the adverse title, unless the superior title 1s in the State.” 
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There is no allegation of ouster, eviction or adverse claim, nor is 
there allegation or supporting facts tending to show that the First 
Carolinas Joint Stock Land Bank is insolvent or that plaintiff has no 
adequate remedy at law. Porter v. Armstrong, 182 N. C., 66, 43 8. E., 
542. Consequently the restraining order was improvidently granted, and 
the demurrer is sustained. 

Reversed. 


INTERNATIONAL HARVESTER COMPANY OF AMERICA v. 5S. B. 
BROCKWELL. 
(Filed 15 June, 1982.) 
Execution J a—Supplemental proceedings must be instituted within three 


years from issuance of exccution., 


Supplemental proceedings are based upon an execution and may not be 
instituted against a defendant when there has been no execution issued 
within three years from the institution of such supplemental proceedings, 
C. S., 711, 712, 719, and chapter 24, Public Laws of 1927, does not affect 
this result, the later act having no repealing clause does not apply to 
supplemental proceedings but applies only to strike out the three-year 
limitation in C, §., 667 and to repeal C. S., 668, 


Civit action, before Midyette, J., at January Term, 1932, of Durnam. 

The plaintiff instituted an action and recovered judgment against the 
defendant at the October Term, 1927, of the Superior Court of Durham 
County for the sum of $2,004.98, and was returned on 14 March, 1928, 
with the following notation: Served. Nothing found to satisfy the 
within execution.” Thereafter on 16 January, 1932, the attorney for 
the plaintiff filed an affidavit reciting the judgment, the execution and 
the return thereof, and alleging that the defendant “has no known prop- 
erty that is hable to execution, but as affiant 1s informed and believes 
said defendant has property, choses in action and other things of value 
not exempt from execution and which he refuses to apply toward the 
satisfaction of said judgment.” The affidavit further declares, upon 
information and belief, that the Standard Oil Company has property of 
defendant exceeding $10.00 in amount. Thereupon notice issued to the 
defendant, Brockwell, and to the agent of the Standard Oil Company 
to appear before the clerk of the Superior Court of Durham County on 
27 January, 1932, to be examined and answer concerning the same. At 
the hearing before the clerk he dismissed the proceeding upon the ground 
that the clerk was “of the opinion that he had no authority to order 
any application of the funds in the hands of the Standard Oil Company 
to the payment of any judgment and denied the motion to that effect.” 
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Thereupon plaintiff appealed to the Superior Court anc the judge en- 
tered the following judgment: “And it appearing to the court that 
execution was issued on the original judgment against the defendant in 
the above entitled action on 27 January, 1928, and that same was re- 
turned unsatisfied, and that no execution had been issued on said judg- 
ment since 27 January, 1928, it is therefore considered, ordered and 
adjudged by the court that the order or judgment of the clerk of the 
Superior Court be, and the same is hereby in all respects affirmed, and 
said supplemental proceedings dismissed, and the plaintiff taxed with the 
costs.” 
To the foregoing judgment the plaintiff appealed. 


f. O. Everett for plaintiff. 
Brawley & Gantt for defendant. 


Brogpen, J. Can supplemental proceedings be instituted against a 
defendant when there has been no execution issued within three years 
from the institution of such supplementary proceedings ? 

The statutes involved constitute certain sections of Article 30 of the 
Consolidated Statutes, and have particular reference to C. 8S. sections 
711, 712 and 719. A reading of the statutes discloses that a supplemental 
proceeding is based upon an execution. C.S., 711 deals with the problem 
after the execution has been returned, and C. S., 712 prescribes the 
procedure before the execution is returned. C. S., 719 relates to the 
examination of a third party and not primarily to the defendant in the 
execution. The distinction between these statutes is discussed and ap- 
phed by McIntosh Practice & Procedure, section 747, pp. 865, et seg. 
C. §., 711, specifically requires that the supplemental proceedings 
against the defendant must be instituted “within three years from the 
time of issuing the execution.” The supplemental proceedings in the 
case at bar was not instituted “within three years frora the time of 
issuing the execution.” While a third party under C. S., 719 may be 
examined without reference to the three-year limitation, notwithstand- 
ing, if the defendant himself is supplemented, the proceedings must be 
instituted “within three years of the issuing of execution.” 

The plaintiff contends that the day is saved for it by virtue of chap- 
ter 24, Public Laws of 1927, which strikes out the three-year limitation 
in C. S., 667 and repeals C. S., 668. However, the amending statute 
aforesaid does not purport to deal with supplementary proceedings, 
but operates directly upon the sections referred to in the ect. Moreover, 
there is no repealing clause, and hence the application of the act must 
be confined to the express language thereof. 

Affirmed. 
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CHARLES R. HARTS v. RANEY CHEVROLET COMPANY anpb 
WALTER BENTON. 


(Filed 15 June, 1982.) 


Principal and Agent A b—Prospective purchaser driving car alone for 
demonstration is bailee and not agent of auto dealer. 


Where the evidence discloses that an automobile dealer allowed a 
prospective purchaser to drive a car to show it to his wife, and that 
there was no agent or employee of the dealer in the car with the pros- 
pective purchaser, and that the dealer exercised no control over the car 
or driver, and there is no evidence that the prospective purchaser was an 
incompetent or eareless driver or that the car was defective in any 
particular or that the approval of the wife was an essential element of 
the sale or that the prospective purchaser was contemplating buying the 
ear for her: Held, a judgment as of nonsuit in an action against the 
dealer brought by a third person injured by the alleged negligence of the 
prospective purchaser while so driving the car is correctly entered, the 
prospective purchaser being a bailee and not an agent of the owner under 
such circumstances, 


Civin action, before Barnhill, J., at December Term, 1931, of NEw 
HANOVER, 

Plaintiff alleged and offered evidence tending to show that on or about 
28 March, 1931, he sustained serious personal injury as a result of the 
negligent operation of an automobile by the defendant, Walter Benton. 
Benton, on the evening of the injury and prior thereto, had been to 
the place of business of defendant, Raney Chevrolet Company, for the 
purpose of buying a ear. The agent for the company said: “Walter 
Benton came there and said he wanted to buy a car in the price range 
between $200 and $250, and I showed him several cars we had in that 
price range, and this particular Chevrolet coupe. After I started it 
up he seemed to be very favorably impressed with it and said he was 
going to buy a car that day, but would not hke to buy it without show- 
ing it to his wife. With my consent, I told him he could take it and 
show it to his wife. I told him he could take it out himself and show 
it to his wife in the meantime. Showing ears is called demonstration. 

I don’t know whether we had any authority, we did it. When 
Benton requested that he take the car out I agreed. He said he was 
negotiating to buy it as the purchaser. I have been letting cars out 
that way, for the purpose of selling them, off and on ever since I have 
been working there. All the other salesmen do the same thing. The 
Chevrolet Company has around fifteen salesmen and demonstration is 
part of the purpose of selling them.” The defendant, Benton, took the 
car out about 4:30, and the injury to plaintiff occurred later in the 
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evening while the car was in the exclusive possession and control of 
Benton, and before the return thereof to the Raney Chevrolet Company. 

«At the conclusion of plaintiff’s evidence judgment of nonsuit was 
entered as to the Chevrolet Company and the trial continued as to the 
defendant, Benton. There was a verdict and judgment in favor of plain- 
tiff against Benton. From the judgment of nonsuit plaintiff appealed. 


John D. Bellamy & Sons for plaintiff. 
Rountree, Hackler & Rountree for Chevrolet Company. 


Brocpen, J. Is an automobile dealer lable in damages for the econ- 
duct of a prospective purchaser, who, while driving the car in order to 
show it to his wife, negligently injures a third person ? 

At the outset of the inquiry, it 1s to be observed taat there is no 
evidence that Benton, the prospective purchaser, was an incompetent or 
careless driver, or that the automobile was defective in any particular; 
neither does it appear that he was contemplating the purchase of a car 
for his wife, nor that her approval was an essential clement of the sale. 
Moreover it appears that no agent or employee of defendant, Chevrolet 
Company, was present in the ear or exercising any direction or control 
thereof or of the driver. The question has not been directly présented 
to this Court, but there is intimation in /folton 1. Indemnity Co., 
196 N. C., 848, 145 S. E., 679, that a prospective purchaser, while driv- 
ing the car of an automobile dealer for demonstration purposes, is a 
bailee and not an agent of the owner. The intimation so given 1s 
abundantly supported by the decisions in other jurisdictions. For ex- 
ample, the Dlinois Court in Jdosby v. Kimball, 178 \. E., 66, said: 

“Defendant in error, has called our attention to no case, and we have 
been able to find none, in which the owner of an automobile has been 
held liable for the neghgence of a prospective purchaser of the automo- 
bile or his representative when driving the car to find out how it runs, 
When not accompanied by the owner or his employee. On the other 
hand, it has been held in a number of cases that there 1s no lability 
on the part of the owner of an automobile for the negligence of the 
prospective purchaser or his representative under such circumstances.” 
The Texas Court of Civil Appeals considered the question in Bertrand 
ve. Mutual Motor Co,, 88 8. EK. (2d), 417. The Court said: “A prospec- 
tive purchaser cannot be the agent of the seller to demonstrate a car 
hinself.”. The opinion quotes with approval the following principle 
from the Restatement of the Law of Agency by the Amer:.can Law Insti- 
tute: “The relation of agency is the consensual relation existing between 
two persons by virtue of which, one of them is to act foz and in behalf 
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of the other and subject to his control.” The Lowa Court in Goodrich v. 
Musgrave Fence & Auto Co., 185 N. W., 58, held that “a person in 
possession of an automobile under an agreement to purchase, not sub- 
ject to the seller’s directions as to the use of the car, is not the seller’s 
agent, although there is an agreement that he is to have a commission 
on sales made by him.” 

Other cases directly in point are Cruse-Crawford Mfg. Co. v. Rucker, 
123 Southern, 897; Flaherty v. Helfont, 122 Atl, 180; JIlarshall v. 
Fenton, 142 Atl., 408. See, also, Jagee v. Hargrove Motor Co., 296 
Pacific, 774. 

The appheation of these principles to the facts leads to the con- 
clusion that the ruling of the trial judge was correct. 

Affirmed. 


STATE vy. CLYDE LIVINGSTON. 
(Filed 15 June, 1982.) 
Criminal Law G 1—Confession in this case held involuntary and incom- 
petent. 

Only voluntary confessions are admissible in evidence, and a confession 
is voluntary only when it is in fact voluntarily made, and where after the 
arrest of the defendants and the measuring of their shoes and tracks at 
the scene of the crime thev are told that “it would be lighter on them” 
to confess and that “it looks like you had about as well tell it.’ where- 
upon the defendants confess to the crime charged: Held, their confession 
was involuntary and its admission in evidence constitutes reversible error. 


AvrpEaL by defendant, Clyde Livingston, from J/arwood, Special 
Judge, at November Special Term, 1931, of WiLKEs. 

Criminal prosecution tried upon indictment charging the defendant, 
and another, with breaking and entering the storehouse of one M. Jd. 
Parsons, other than burglariously, with intent to steal the goods and 
chattels of the said owner to the value of $25.00, ete., contrary to the 
provisions of C. §., 4235. 

The defendants were arrested and after having had their shoes meas- 
ured to ascertain whether they corresponded with the tracks at the store 
(S. v. McLeod, 198 N. C., 649), the township constable and Mr. Par- 
sons told them that their shoes fitted the tracks, “it looks like you had 
about as well tell it,” and “the chances were if they would tell they got 
it (the stolen property) it would be lighter on them.” The boys talked 
together a little and then said: “We got some stuff.” (Objection; over- 
ruled; exception. ) 
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From an adverse verdict and judgment of 18 months on the roads, 
the defendant, Clyde Livingston, appeals, assigning errors. 


dttorney-General Brummaitt and .lssistant Attorney-General Seawell 
for the State. 
Lrivette & Holshouser and Cranor & McElwee for defendant. 


Stacy, C. J. The confession of the defendants made under the in- 
ducement that the chances were “it would be hghter on them” if they 
would say they got the property, coupled with the remark of the officer, 
‘Gt looks like you had about as well tell it,” must be regarded as arising 
out of circumstances which render it involuntary, and, therefore, incom- 
petent as evidence against appellant. S. v. Myers, ante, 351; S. v. 
Whitener, 191 N. C., 659, 182 S. E., 603; 8. v. Jones, 145 N. C., 466, 
59 S. E., 353; S. v. Horner, 189 N. C., 6038, 52 8S. E., 136. 

Almost the identical question here presented, certainly the same in 
principle, was decided in 8S. v. Davis, 125 N. C., 612, 34 S. E., 198, 
S. tv. Drake, 82 N. C., 5938, 8. v. Dildy, 72 N. C., 325, S. vo. Whitfield, 
70 N. C., 356, S. uv. Matthews, 66 N. C., 106, 8. v. Lawhorne, 66 
N. C., 6388. 

A free and voluntary confession is deserving of the highest credit, 
because it 1s presumed to flow from the strongest sense of guilt, but a 
coutession wrung from the mind by the flattery of hope, or by the torture 
of fear, comes in such questionable shape as to merit no consideration. 
S. v. Patrick, 48 N. C., 448. 

Speaking to the subject in S. v. Roberts, 12 N. C., 259, Henderson, J., 
said: “Confessions are either voluntary or involuntary. They are called 
voluntary when made neither under the influence of hope or fear, but 
are attributable to that love of truth which predominates in the breast 
of every man, not operated upon by other motives more powerful with 
him, and which, it 1s said, in the perfectly good man cannot be counter- 
vailed. These confessions are the highest evidences of truth, even in 
eases affecting life. But it is said, and said with truth, that confessions 
induced by hope or extorted by fear are, of all kinds of evidence, the 
least to be relied on, and are therefore entirely to be rejected.” 

Voluntary confessions are admissible in evidence against the party 
making them; involuntary confessions are not. A confession is volun- 
tary in law when—and only when—it was in fact voluntarily made. 
S.v. Newsome, 195 N. C., 552, 143 8. E., 187. 

New trial. 
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CONLEY GREENE, ADMINISTRATOR, Vv. PRESS DISHMAN Ef AL. 
(Filed 15 June, 1952.) 


Appeal and Error F c—Assignment of error should show the question 
sought to be presented without the necessity of searching through 
the record. 

Assignments of error to rulings of the court on a question of evidence 
should set out the testimony, in substance at least, and assignments of 
error as to other rulings should set out the attendant facts and circum- 
stanees, so that the court may determine the question sought to be pre- 
sented without searching through the record. 


AprrEan by defendants from JacRae, Special Judge, at November 
Special Term, 1931, of Watavea. 

Civil action to recover the value of certain personal property belong- 
ing to the estate of R. W. Guy, which, it is alleged, the defendants con- 
yerted to their own use before the appointment of plaintiff as ad- 
ministrator of the estate of the deceased. 

From a verdict and judgment in favor of the plaintiff, the defendants 
appeal. 


Bingham, Linney & Bingham for plarntitf. 
Trivetle & Holshouser and W. R. Lovill for defendants, 


Stacy, C. J. The record contains ten assignments of error, of which 
the first and second may be taken as illustrative: 

“1, That the court erred in sustaining the objection of plaintiff as 
shown by exception No. 1, Record page 8. 

‘2, That his Honor committed error as shown by exceptions 2 and 
3, Record pages 8 and 9.” 

It was said in Thompson v. R&R. &., 147 N. C., 412, 61 8. E., 286, 
that a proper assignment of error to the ruling of the court on a 
question of evidence requires the testimony to be set out, in substance 
at least, so its relevancy can be perceived. And as to other rulings, it is 
essential that the attendant facts and circumstances be stated so their 
bearing on the controversy can be seen, to some extent, by reading the 
assignments themselves. See, also, Baker v. Clayton, ante, T41, and In 
re Beard’s Will, ante, 661. 

“The Court will not accept a mere colorable compliance, such as 
entering the ‘first exception is the first assignment of error,’ etc. This 
would give no information whatever to the Court, for it would necessi- 
tate turning back to the record to see what the exception was. What the 
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Court desires, and, indeed, the least that any appellate court requires, 
is that the exceptions which are bona fide presented to the Court for a 
decision, as the points determinative of the appeal, shall be stated clearly 
and intelligently by the assignment of errors, and not by referring to the 
record, and therewith shall be set out so much of the evidence, or of 
the charge, or other matter or circumstance (as the czse may be) as 
shall be necessary to present clearly the matter to be debated.” Rogers 
v. Jones, 172 N. C., 156, 90 S. E., 117; Myrose v. Swain, 172 N. C., 
223,90 S. E., 118. 

It will readily be perceived that the assfgnments of crror in the in- 
stant case fall short of the requirements of the rule. Lee v. Baird, 146 
N. C., 361, 59 8. E., 876. Nevertheless, we have examined them and 
find none of sufficient merit to upset the verdict. 

The plaintiff consents that the judgment may be mcdified so as to 
separate the liabilities of the defendants, charging each with the value 
of his or her conversion. This will be done in the Superior Court. 

No error. 


THE AMERICAN AGRICULTURAL CHEMICAL COMPANY vy. C. ROY 
GRIFFIN ET AL. 


(Filed 15 June, 1932.) 


Evidence J a: Frauds, Statute of A a—Parol evidence held admissible 
to show total failure of consideration for guaranty of payment. 


Where the father signs the note of his son as a guarantor of payment 
in consideration of the payee’s furnishing the son with fertilizer on open 
account, parol evidence of the total failure of the consideration in that 
the payee did not so furnish fertilizer is admissible as between the 
parties in an action aguinst the father on the note. 


APPEAL by defendant, C. Griffin, from Grady, J., at October Term, 
1931, of Edgecombe. 

Civil action to recover from C. Roy Griffin, as maker, and Charles 
Griffin, as guarantor, on a promissory note of $2,600, tried upon the 
following issues: 

“i, Did defendant, Roy Griffin, execute the note, re“erred to, and 
was the same endorsed by Charles Griffin, as alleged? Answer: Yes, by 
consent. 

“2. Was the guarantee endorsement of Charles Griffia based solely 
upon the promise and agreement of the plaintiff’s agent, W. L. Reason, 


N.C.) SPRING TERM, 1932. 813 


CHEMICAL Co, wv. GRIFFIN, 


that the plaintiff company would sell fertilizer to C. Roy Griffin for 
1929, on open account, as alleged by the defendants? Answer: No. 
“3. If so, was there a breach of said contract on the part of the 


“4. In what amount, if anything, are defendants indebted to the plain- 
tiff? Answer: $2,600 with interest from 1 January, 1929.” 

There was evidence to support affirmative answers to the 2d and 3d 
issues, but his Honor excluded it all and directed a verdict for the plain- 
tiff. Objection; exception. 

The defendant, Charles Griffin, appeals, assigning errors. 


V. BE. Fountain and H.C. Bourne for plaintcff. 
M.S. Strickland, A. O. Dickens and Giliam & Bond for defendant. 


Sracy, C. J. This is another instance of a father coming to the 
rescue of his son by promising to pay the latter’s note if not paid at 
maturity. A guaranty of payment is an absolute promise to pay the 
debt at maturity if not paid by the principal debtor. S. v. Bank, 193 
N. C., 524, 187 S. E., 593; Cowan v. Roberts, 184 N. C., 415, 46 8. E., 
979. But as a consideration for the guaranty plaintiff agreed to furnish 
the son, on open account, fertilizer to make his crop for the year 1929. 
‘This was the sine qua non of the father’s guaranty, and the plaintiff 
has failed to comply with its part of the agreement. 

The note in suit is made payable to the American Agricultural Chem- 
ical Company, or order; and it is always open, as between the original 
parties to a contract, upon proper plea, to show a total failure of con- 
sideration. Suvft & Co. v. Aydlett, 192 N. C., 330, 185 8. E., 141; 
Pate v. Gaitley, 183 N. C., 262, 111 S. E., 339. 

The admission of this character of evidence is not at variance with 
the rule against changing, contradicting or adding to the terms of a 
written instrument by parol, nor is it prohibited by the statute of frauds. 
Harper v. Harper, 92 N. C., 300; 3 R. CO. L., 189. 

Want of consideration is one of the exceptions to the rule that parol 
evidence of an oral agreement, alleged to have been made at the time 
of the drawing, making or endorsing of a bill or note, is not com- 
petent to vary, qualify or contradict, add to or subtract from the abso- 
lute terms of a written instrument. 2 Parsons Notes and Bulls, 501, 

The rejected testimony of the defendant tending to establish the 
affirmative of the 2d and 3d issues was competent under the exception. 
Carrington v. Wajf, 112 N. C., 115, 16S. E., 1008. 

New trial. 
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MAHOGANY Co, v. MFa. Co. 


THE TALGE MAHOGANY COMPANY v. YEAGER MANUFACTURING 
COMPANY ET AL, 


(Filed 15 June, 1982.) 


Principal and Agent C b—Authorization of agent held ambiguous and 
his action thereon in good faith bound his principal. 


Where the principal instructs his agent by telegram to sit in on a 
creditors’ meeting and ‘“‘plug for us,”’ the words of the authorization are 
ambiguous, and where the agent and the debtor, in goocl faith interpret 
and act on it as authorization to the agent to execute in the principal's 
name a compromise agreement with other creditors whereby claims were 
settled on a percentage basis: Held, in the absence of repudiation of 
the agreement by the principal upon notification thereof, he may not 
contend that the agent exceeded his authority and that he was not 
bound by the agreement. 


APPEAL by plaintiff from Moore, J., at September Term, 1931, of 
CATAWBA. 

Civil action to recover the sum of $1,922.51 evidenced sy two promis- 
sory notes given by the defendant to the plaintiff. 

On 22 April, 1980, defendant wired plaintiff, a nonresident corpora- 
tion, as follows: ‘‘We desire to have consultation with some of our 
creditors Friday, 25 April, two p.m. Please wire us immediately whether 
you can attend this meeting.” 

On 24 April, plaintiff wired W. O. Carter, its salesman for this 
territory, as follows: “Yeager calls creditors meeting for tomorrow at 
two can you arrange to sit in and plug for us.” 

On 25 April, Carter replied: ‘Answering will attend Yeager credi- 
tors meeting and report.” 

Pursuant to above authorization, W. O. Carter attended creditors’ 
meeting 25 April, 1930, and executed in the name of his principal, 
along with the representatives of ten other creditors, a compromise agree- 
ment to accept 14 1n cash or 14 on terms, in full of their claims. This 
agreement 1s pleaded in reduction of plaintiff’s right to vecover on the 
notes in suit. The case turns on Carter’s authority to bind the plaintiff. 

The question of Carter’s authority to sign the compromise agreement 
was submitted to the jury, who found in favor of such authority. Judg- 
ment was thereupon entered agreeably to the terms of said agreement. 
Plaintiff appeals, assigning errors. 


Theodore F. Cummings and E. B. Cline for plaintiff. 
Thomas P. Pruitt and W. A. Self for defendants, 


N.C] SPRING TERM, 1932. 815 


REVIS v. RAMSEY. 


Stacy, C. J. The language of the agent’s authorization, “to sit in and 
plug for us” at creditors’ meeting, reasonably lends itself to the inter- 
pretation placed upon it in good faith by Carter and the defendant, and 
the jury was justified in taking the same view of it. 2 C. J., 559. 
Cole v. Fibre Co., 200 N. C., 484, 157 8S. E., 857. 

The expression “plug for us,” to say the least, is ambiguous and 
equivocal, and the principle applies that a letter or telegram of instruc- 
tion from a principal to an agent should be expressed in clear language, 
and if not expressed in “plain and unequivocal terms, but the language 
is fairly susceptible of different interpretations, and the agent in fact is 
misled and adopts and follows one, while the principal intends another, 
then the principal will be bound, and the agent will be exonerated.” 
Story on Agency, sec. 74; Winne v. Ins. Co., 91 N. Y., 185. 

The telegram of authorization did not ask for a report of the meeting. 
However, a report was made in keeping with the agent’s reply, and 
it is to be presumed that Carter informed the plaintiff of his execution 
of the compromise agreement. We have failed to find on the record any 
specific repudiation of Carter’s action in this respect. Gordon J. Talge, 
a witness for plaintiff, does say that he expressed great surprise on 20 
June, 1930, when Yeager informed him of Carter’s signature to the 
agreement and that Carter made no reference to it in his report. It 
is also in evidence by John H. Talge, witness for plaintiff, that Carter 
had no authority to compromise plaintiff’s claim. But no repudiation 
seems to have been made. The plaintiff cannot in justice defeat the 
compromise agreement by putting an interpretation upon its instruc- 
tions at variance with that of its agent and the defendant, since the 
language clearly warrants the latters’ interpretation. 21 R. C. L., 907. 

No error. 


ELBERTA REVIS v. HANNAH RAMSEY, ADMINISTRATRIX, ET AL, 
(Filed 15 June, 1932.) 

1. Appeal and Error A d—Appeal from granting of motion to amend is 

premature. 
An appeal from the granting of a motion to amend is premature, the 

appellant having suffered no harm from the allowance of the motion. 

2. Judgments L b—Doctrine of res judicata does not apply to incidental 
motions not affecting substantial rights. 


The doctrine of res judicata does not apply to ordinary motions inci- 
dental to the progress of the trial but only to those involving substantial 
rights. 
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APPEAL by plaintiff from Sink, J., at February Term, 1932, of 
Mapison, 

Civil action to recover on a promissory note for $700, dated 22 Febru- 
ary, 1916, due 1 December, 1916, under seal, and ostensibly signed by 
Caney Ramsey and Z. Ponder as makers. 

The defendant, Z. Ponder, in his original answer, demed executing 
the note and pleaded the three, seven and ten-year statutes of limitations. 

When the case was called for trial at the October Term, 1931, Stack, 
J., presiding, “the defendant, in open court, asked fcr permission to 
amend his answer so as to set up the statute of limitations and the court, 
in its discretion, denies the motion, and the defendant excepts.” 

There was a verdict, at said term, finding that plaintiff’s claim was 
barred by the statute of limitations as to the defendant, Z. Ponder. 
This was set aside, in the discretion of the court, as contrary to the 
weight of the evidence. Welch v. Hardware House, ante, 641; Goodman 
v. Goodman, 201 N. C., 808, 161 S. E., 686; Goodman v. Goodman, 201 
N. C., 794, 161 S. E., 688. 

Thereafter, at the February Term, 1932, Sink, J., presiding, the de- 
fendant, Z. Ponder, asked to be permitted to amend his answer and set 
up that he signed said note as surety only, and to plead the three-year 
statute of limitations, no payments having been made thereon within 
three years next preceding the filing of plaintiff’s complaint. Motion 
allowed, and plaintiff appeals. 


John A. Hendricks for plaintiff. 
John H, McElroy and Carter & Carter for defendant Ponder. 


Stacy, C. J. The plaintiff contends that as the application of the de- 
fendant, Z. Ponder, to amend his answer so as to plead the statute of 
lhmitations was denied by Stack, J., at the October Term, 1931, Sink, 
J., was without authority at the February Term, 1932, to hear a re- 
newal of the same motion and to allow it, upon the sheory that the 
matter was then res judicata and no appeal lies from one Superior Court 
judge to another. Wellons v. Lassiter, 200 N. C., 474, 157 S. E., 484; 
Phillips v. Ray, 190 N. C., 152, 129 S. E., 177; Dockery v. Fairbanks, 
172 N. C., 529, 90 8. E., 501; May v. Lumber Co., 119 N. C., 96, 25 
S. E., 721; Henry v. Hilliard, 120 N. C., 479, 27 S. E., 180; Roulhac 
v. Brown, 87 N. C., 1; 8. v. Hvans, 74 N. C., 324. 

The motion made at the February Term is different from the one 
lodged at the October Term. Compare Jones v. Thorne, 80 N. C., 72. 
The first was perhaps denied because it was thought the statute of limi- 
tations had already been pleaded. But however this may be, no harm 
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has come to the plaintiff from the ruling on the second motion, and his 
appeal is premature. Trust Co. v. Whitehurst, 201 N. C., 504. 

The principle of res judicata does not extend to ordinary motions 
jneidental to the progress of a cause, but only to those involving sub- 
stantial rights. Allison v. Whittier, 101 N. C., 490, 8 8S. E., 338; 
Mabry v. Henry, 83 N. C., 298. 

Appeal dismissed. 


JACOB THOMPSON y. K. B. JOHNSON, 
(Filed 15 June, 1982.) 


Bills and Notes H b—Complaint in action on note by payee or endorsee 
held not demurrable for failure to allege ownership. 


The payee or endorsee of a negotiable instrument is prima facie the 
holder and owner, and entitled to sue thereon, and in an action by the 
payee, a demurrer on the ground that the complaint failed to allege 
that the plaintiff was the owner or holder of the note is properly over- 
ruled, it being for the defendant to show the contrary as a defense. 


Civin action, before Cowper, Spectal Judge, at January Special 
Term, 1932, of Wake. 

Plaintiff alleged that on 1 January, 1930, the defendant, K. B. John- 
son, and J. Beal Johnson executed and delivered a promissory note for 
$5,000, payable to Jacob Thompson, and that as collateral to said note 
there was pledged and “delivered to the plaintiff” certain shares of 
stock, and that no part of the note had been paid. The defendant de- 
murred to the complaint upon the ground that there was no allegation 
as to whom the note was delivered or that the plaintiff was the owner 
or holder of said note. The demurrer was overruled and the defendant 
excepted and appealed. 


Calvert & Duncan for plaintiff. 
A. J. Fletcher for defendant. 


Per Crriam. It is true that the complaint is little more than a skele- 
ton, but the judgment overruling the demurrer is sustained upon the 
authority of Deloatch v. Vinson, 108 N. C., 148, 12 8. E., 895. The 
Court said: “The payee or endorser of a note is the prima facie owner 
and holder. The allegation that he is so is unnecessary, and if the de- 
fendant defends upon the ground that the plaintiff is not such owner, 
he should set up the facts showing title in someone else.” 

Affirmed. 
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PARKER U. WEBB. 


ED PARKER anp JIM PARKER (ann MRS. MARTHA WISITFIELD, Appt1- 
TIONAL Party), v. H. W. WEBB anp J. C. WEBB, Traptnxe as H. W. AND 
J. C. WEBB; ano W. T. SLOAN, SHERIFF, 


(Filed 8 January, 1982.) 


APPEAL by defendants H. W. and J. C. Webb, from Daniels, J. From 
Orance. Affirmed. 

The court below rendered the following judgment: “This cause com- 
ing on to be heard before the undersigned judge upon the demurrer filed 
by the Fidelity and Deposit Company of Maryland, to the answer or 
cross-complaint of the defendants, H. W. and J. C. Webb, and the court 
being of the opinion that no cause of action is stated against the de- 
fendant, the Fidelity and Deposit Company of Maryland; It is, there- 
fore, ordered that the demurrer be sustained and that the defendant, 
Fidelity and Deposit Company of Maryland, go without day and recover 
its costs. F. A. Daniels, judge presiding.” 

“To the foregoing judgment the plaintiffs and the defendants, H. W. 
and J. C. Webb, except, and give notice of appeal to the Supreme 
Court.” 

The only exception and assignment of error was to the judgment as 
rendered by the court below. 


Graham & Sawyer for plaintiff. 
S. AW. Gattis, Jr., for defendants Webb. 
S. Brown Shepherd for Fidelity & Deposit Company cf Maryland. 


Per Curiam, .An eminent and able judge in the court below sustained 
the demurrer, after hearing arguments of counsel on the questions of 
law involved. 

The proviso in C. S., 1416, is as follows: “Provided that the justices 
shall not be required to write their opinion in full except in cases in 
which they deem it necessary.” The filing of a written opinion in a 
case 1s discretionary with the Supreme Court. Bradsher v. Cheek, 112 
N. C., 838; 8. v, Council, 129 N. C., 511; Parker v. BR. BR., 183 N. C., 
335. 

From a careful reading of the record and the briefs of the litigants, 
we think the judgment of the court below sustaining the demurrer cor- 
rect. The judgment below is 

Affirmed. 
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RoGcenN v. LUFF: Cott Co. v. NORWOOD, 


JOSEPH ROGEN vy. HENRY LUFF. 
(Filed S January, 1982.) 


AppeaL by plaintiff from McHlroy, J., at Chambers in Troy, 10 
October, 1931. From RaNnpoiru. 

Civil action by plaintiff, assignee of certain claims against the United 
Tale and Crayon Manufacturing Company, to recover of defendant on 
his stock subscription for stock in said corporation, it being alleged that 
same was issued for property grossly and fraudulently overvalued, ete. 
Service by publication and attachment. Motion to dissolve attachment 
allowed. Exception. Appeal. 


J. A. Spence for placntiff. 
Kk. R. Hoyle and A. A. F. Seawell for defendant. 


Per Curtam. The presumption against error has not been overcome. 
The judgment will be affirmed without extended opinion. C. 8., 1416. 
Affirmed. 


J. B. COLT AND COMPANY v. W. C. NORWOOD anvd MRS. W. C. 
NORWOOD. 


(Filed § January, 1982.) 


Cancellation and Rescission of Instruments A b—Contract may not be 
set aside for promissory misrepresentations. 


While a contract may ordinarily be set aside for fraud, misrepresenta- 
tions of a promissory nature are not embraced in the rule. 


ApprEaL by defendants from Slack, J., at May Term, 1931, of Union, 
Affirmed. 


Gillam Craig for plaintiff. 
Vann & Milliken for defendants, 


Per Curtam. The parties entered into a written agreement by the 
terms of which the plaintiff sold and the defendants purchased a carbide 
lighting plant. The machinery and all the materials were delivered to 
the defendants who refused to pay the purchase price or to execute 
promissory notes according to their agreement. The plaintiff brought 
suit and the defendants pleaded fraud. The Superior Court rendered 
judgment for the plaintiff on the pleadings, and the defendants excepted 
and appealed. 
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In their answer the defendants set up alleged false representations 
made by the plaintiff’s agent. 

A contract if vitiated by fraud may ordinarily be attacked and set 
aside. But there may be representations which, though not correct, are 
not embraced in this rule; such, for example, as promissory statements 
which have reference to the future. We agree with his Honor in saying 
that the representations set forth in the answer of the defendants are in 
this class. The subject 1s discussed and controlling ceses are cited in 
Colt v. Conner, 194 N. C., 344. Besides, the defendants “warranted” 
that they did not rely on the agent’s representations,.. Judgment 

Affirmed. 


BURNIE HOLLIFIELD, By His Next FRIEND W. E. HOLLIFIELD, v. 
SOUTHERN RAILWAY COMPANY. 


(Filed 8 January, 19382.) 


AppEAL by defendant from Sink, J., at July Term, 1931, of Mc- 
DoweE LL. 


Pless & Pless for plaintrff. 
Rh. C. Kelly and Erwin & Erwin for defendant. 


Per Curiam. This is an action to recover damages “or personal in- 
jury. The plaintiff was in the act of crossing a track of the defendant in 
Biltmore and was struck by a coal car propelled or shunted by an engine. 
He alleged that his injuries are permanent. His complaint sets out the 
specific acts of negligence on which he relies, and the defendant, denying 
neghgence on its part, pleaded contributory negligence on the part of 
the plaintiff. The defendant offered no evidence and at the conclusion 
of the plaintiff’s evidence made a motion for nonsuit, which was re- 
fused. This motion presents the main point in controversy. 

There is ample evidence of the defendant’s negligence and of the plain- 
tifl’s contributory negligence. The various contentions of the parties 
were submitted to the jury upon proper issues and were determined 
in favor of the plaintiff. The exception to the court’s failure to dismiss 
the action is overruled. 

The exceptions to the admission of evidence are not of sufficient 
gravity to require a new trial. 

No error. 
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SHEPHERD v. MICHAEL; STATE Vv. DEAL. 


J. F. SHEPHERD y. ROY MICHAEL anp BLACKWOOD LUMBER 
COMPANY. 


(Filed 8 January, 19382.) 


ApprEaL by petitioner, Blackwood Lumber Company, from Harding, 
J., at August Term, 1931, of Macon. Affirmed. 


Edwards & Leatherwood for plaintiff. 
Harkins, Van Winkle & Walton and Alley & Alley for petitioner, 


Per Curtam. The plaintiff brought suit to recover damages for per- 
sonal injury alleged to have been caused by the negligence of the 
Blackwood Lumber Company and Roy Michael, its foreman and super- 
intendent. The Lumber Company filed a petition for removal to the 
District Court of the United States for the Western District of North 
Carolina on the ground of fraudulent misjoinder of parties defendant. 
The clerk denied the petition and on appeal to the Superior Court his 
order was atirmed. The petitioner excepted and appealed. 

We affirm the judgment of the Superior Court on the authority of 
Crisp v. Fibre Co., 193 N. C., 77, and Givens v. Mfg. Co., 196 N. C., 
SUT. 

Affirmed. 


STATE v. DICK DEAL. 
(Filed 8 January, 19382.) 


AppEaL by defendant from Clement, J., and a jury, at June Term, 
1931, of Burke. No error. 

The defendant was indicted for the homicide of Walter Simmons on 
10 February, 1931, and was convicted of manslaughter. 

The State contends that the evidence shows that deceased had been 
working on a house, quit work about 5:30 p.m., and got Carl Leonhardt 
to earry him in a car three and a half or four miles out from Morganton 
to a Mrs. Ida Brittain’s, from whom he wished to collect a bill. When 
they arrived there were two girls on the porch, and Simmons (deceased ) 
inquired for Mrs. Brittain. They then drove to the back yard, got out 
and went into the back porch and Simmons asked for Mrs. Brittain. 
Defendant came out of the hall toward Simmons, saying “Simmons, 
what the God damn hell do you want here?” Deceased replied that he 
did not know it was “any of your God damn business.” Whereupon, 
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defendant said “I will show you whether it is any of my damn business 
or not,” turned, went into a room at the left side of the hall, picked up 
something from a dresser or table, and came back with his hands behind 
him. Simmons grabbed defendant’s hands, and some words followed, 
Leonhardt trying to prevent trouble. Deceased “let go” defendant’s arm, 
and dropped his hand. While Leonhardt was holding deceased, defend- 
ant hit the latter with something, and witness saw a hammer fall from 
his hand. Defendant refused to help with deceased, when asked, saying, 
“Hell, no, damn him.” From the effects of the wound Simmons died on 
23 February, 1931, at Grace Hospital, Morganton, where he was taken 
for treatment. 

The defendant contends: That he was living at and making his home 
with Mrs. Ida Brittain. He was seated by the fire reading, when the 
fire died down and he went out to get wood, or fuel. He was met by the 
deceased, and after considerable cursing they became engaged in a 
difficulty, and in the course of the fight or difficulty the deceased was 
killed by the prisoner with the use of a claw hammer. The prisoner 
admitted the use of this weapon and undertook to carry the burden of 
proving justifiable homicide. He admitted the killing, but pleaded that 
he was in his own home, at a place where he had a right to be; that he 
was murderously assaulted by the deceased, and that he retreated eight 
or ten feet before he dealt the death blow, his only defense was, and is, 
that he was justified in fighting in defense of his own home and his 
person. 

The defendant made numerous exceptions and assignments of error, 
and appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Rk, L. Huffman and Hatcher & Berry for defendant. 


Per Curtam. At the close of the State’s evidence anc at the close of 
all the evidence, the defendant made motions to dismiss the action or for 
judgment of nonsuit. C. §., 4643. These motions were overruled by the 
court below, and in this we can see no error. 

The exception and assignment of error as to the alleged expression of 
opinion by the court below, if error, we cannot see how it was preju- 
dicial. The exceptions and assignments of error as to the charge cannot 
be sustained. The court below, from a careful reading of the charge, 
taking the same as a whole, gave the law applicable to the facts. Gave 
the contentions of both the State and defendant fairly and accurately. 
We see no new or novel principle of law involved in the case. 
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Evidence on the part of the State as to the general reputation of the 
State’s witness, Carl Leonhardt, and defendant and his witness, Mrs. 
Ida Brittain, was as follows: 

“Ernest Whisnant testified to the good character of Carl Leonhardt, 
and the bad character of Dick Deal and Mrs. Ida Brittain. Chief Duck- 
worth testified to the good character of Carl Leonhardt, and the bad 
character of Dick Deal for liquor, and the general bad character of the 
defendant Dick Deal and Mrs. Ida Brittain. C. H. Ollis, police officer, 
testified to the general good character of the State’s witness, Carl Leon- 
hardt, and the general bad character of the defendant Dick Deal and 
Mrs. Ida Brittain.” 

It was mainly a question of fact to be determined by the jury and 
they have found for the State. In law we can find 

No error. 


D. J. LOHR, Jx., By His Next Frienp, D. J. LOHR, v. CLIFTON ROTH- 
ROCK, By His GuarpIaAn AD LITEM, MRS. IDA ROTHROCK anp P. D. 
ROTHROCK. 

(Filed 27 January, 1982.) 


Appeay by plaintiff from Sink, J., at April Special Term, 1931, of 
Davipson. Keversed. 

This is an action for actionable negligence brought by plaintiff against 
defendant. The allegations of the complaint, in part, are as follows: 
“That on or about 11 October, 1929, the plaintiff was riding a bicycle 
upon Salem Street in the city of Thomasville, and was proceeding in a 
eareful, prudent and lawful manner in a southern direction along said 
street, observing all rules and regulations and ordinances required; that 
the defendant, Clifton Rothrock? was operating the said Chevrolet 
eoach of the defendant, P. D. Rothrock, as his agent, servant or em- 
ployee, and with his consent, in a northern direction along said Salem 
Street; in a careless, reckless, negligent and unlawful manner; that as 
the plaintiff had entered into the intersection of East Guilford Street 
with the said Salem Street some few feet, the defendant, Clifton Roth- 
rock, carelessly, negligently, recklessly and unlawfully ran into, struck 
and knocked the plaintiff from the said bicycle he was riding, and 
knocked the plaintiff and his bicycle back several feet and into the curb 
of East Guilford Street. That the said automobile was being operated 
by the defendant in a careless, reckless, negligent and unlawful manner 
in that: (a) The same was being operated at a rapid and unlawful 


824 IN THE SUPREME COURT. [202 
LOHR UV, ROTHROCK. 


rate-of speed, and in excess of that allowed by law; (b) in that a 
left-hand turn into West Guilford Street was being made without any 
signal or warning being given to the plaintiff; (c) in that the same was 
being operated without proper signaling device; (d) in that the same 
was being operated without being equipped with proper brakes; (e) in 
that the defendants failed and refused to keep to the right of the center 
of the street intersection as required by law: (f) in tha: the defendant 
failed and refused to yield to the plaintiff his right of way as provided 
by law; (g) in that the defendants failed and refused to use the last 
clear chance to avoid striking the plaintiff and bicycle upon which he 
was riding. All of which acts of carelessness and negligence on the part 
of the defendants were the sole, proximate and direct cause of the injury 
received by the plaintiff, and the damage done to the bicycle as herein- 
after set out.” 

The defendants denied the material allegations of the complaint and 
that they were guilty of any negligence, and further allege that the 
automobile was operated by defendant Clifton Rothrock “in a careful 
and lawful manner and with due regard to the safety and rights of 
others.” (a) That the same was being operated at a slow and Jawful 
rate of specd, and not in excess of that allowed by law; (b) that the 
left-hand turn into West Guilford Street was being made by signal and 
warning to anyone who might be in the rear or in the front of the said 
defendant; (¢) that at this particular time, the car was equipped with 
the proper signaling device; (d) that the time of the said accident 
the same was being operated and equipped with good and sufficient 
brake; (e) that the defendant kept to the right of the strect intersection 
as was required of him by law; (f) that at the time of the said accident, 
the defendant, Clifton Rothrock, had already made a left-hand turn 
into West Guilford Street, and the front part of the car had entered 
into said West Guilford Street before the plaintiff came near the inter- 
section.” The defendant also set up the plea of contributcry negligence. 


H.R. Kyser for plaintiff. 
Ford Myers and Phillips € Bower for defendants. 


Per Curtam. At the close of plaintiff’s evidence the defendants made 

motion in the court below for judgment as in case of nonsuit. C. S., 

567. The motion was granted and in this we think there was error. 
We have read with care the evidence of plaintiff and think it sufficient 

to be submitted to a jury. We will not set it forth or discuss the law, 

as the case goes back to be heard before a jury. There must be a 
New trial. 


pow] 


bo 
Nt 
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MERRELI. v. R. R.; Brooks v, BREVARD. 


SUDIE MERRELL, ADMINISTRATRIX, v. SOUTHBOUND RAILWAY 
COMPANY, 


(Filed 17 February, 19382.) 


AppreaL by plaintiff from Clement, J., at April Term, 1931, of 
ForsytTu. 

Civil action to recover damages for an alleged wrongful death. 

From a judgment of nonsuit entered at the close of plaintiff’s evidence, 
she appeals, assigning errors. 


Wallace & Wall for plaintiff. 
Parrish & Deal and Craige & Craige for defendant. 


Per Curtam. The case was properly nonsuited on authority of Davis 
v. R. R., 187 N. C., 147, 120 S. E., 827, and Laum v. Ff. R., 154 N. C,, 
408, 70 S. E., 845, as the facts bring it within the principles there 
announced. 

It would serve no useful purpose to set out the evidence in detaul, as 
the principal question presented is its sufficiency to carry the case to the 
jury, and we agree with the trial court that it is wanting in the requisite 
probative value to warrant a recovery for the plaintiff. 

Affirmed, 


— .— — 


LEM BROOKS et at. vy. TOWN OF BREVARD. 
(Filed 17 February, 1982.) 


Appear by plaintiffs from Sink, J., heard by consent at Chambers, 
Asheville, 26 August, 1931. From TRaNsyLVANIA, 

Civil action to restrain the defendant from enforcing a water ordi- 
nance, 

From a judgment dissolving the temporary restraining order, the 
plaintiffs appeal, assigning errors, 


DL. English for plaintiffs. 
Ralph H. Ramsey, Jr., and Merrimon, Adams & Adams for defendant. 


Per Curram. It does not appear from the record that the plaintiffs 


are entitled to the injunction which they seek. 
Afhrmed. 
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GOODE t. CHAIR CO.; GRUBB t, CECIL, 


EVA 8S. GOODE vy. MAIDEN CHAIR COMPANY ET AL. 
(Filed 17 February, 19382.) 


AppEAL by defendant, R. B. Killian, from JZoore, J., at July Term, 
1931, of LIncouy, 

Civil action to recover on a promissory note made by Maiden Chair 
Company and endorsed by R. B. Killian and others, instituted 28 March, 
1930, and judgment by default, for the want of an answer, entered 12 
Mav, 1930. 

Thereafter, on 29 June, 1931, R. B. Killian lodged a motion to vacate 
the judgment on the ground that “no prosecution bond was executed 
at the tine of the purported summons issued.” Motion overruled, and 
movant appeals. 


hemp B. Nixon for plaintiff. 
W. Hl. Childs and W. A. Dennis for defendant, Killien. 


Per Cvriam. Affirmed on authority of Brittain v. Hcwell, 19 N. C., 
107. 
Affirmed. 


CICERO GRUBB et At. v. D. O. CECIL. 
(Filed 17 February, 1982.) 


Appear by defendant from Sink, J., at April Special Term, 1931, of 
Davipson. 

Civil action tried upon the following issues: 

“1. Did the plaintiffs and the defendant enter into the contract as 
alleged in the complaint? Answer: Yes. 

“2. If so, did the defendant breach said contract as alleged in the 
complaint? Answer: Yes. 

“3. If so, what damages, if any, are the plaintiffs entitled to recover 
of the defendant? Answer: $500.” 

From a judgment on the verdict, the defendant appeals, assigning 
errors. 


H, &. Kyser for plaintiffs. 
Walser & Walser, Phillips & Bower and Walser & Casey for de- 
fendant, 
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Per Crriam. The dispute was essentially one of fact, determinable 
alone by the jury. A careful perusal of the record leaves us with the 
impression that the case has been tried substantially in accord with the 
decisions and principles applicable. The verdict and judgment will be 
upheld. 

No error. 


WILLARD GARDNER Aanpb Wire, LIZZIE GARDNER, v. YANCEY BUILD- 
ING AND LOAN ASSOCIATION, 


(Filed 17 February, 19382.) 


Aprear by plaintiffs from Harwood, Special Judge, at August Term, 
1931, of Yancey. 

Civil action to remove cloud from title. 

The facts are these: 

1. On 28 July, 1926, R. F. Gardner and wife conveyed to the plain- 
tiffs, by warranty deed, a lot of land situate in the town of Burnsville, 
N.C. This deed was not registered until 25 May, 1927. 

2. Thereafter, on 12 April, 1927, R. F. Garduer and wife gave the 
Yaneey Building and Loan .\ssociation a deed of trust on a tract of 
land situate in the town of Burnsville, which ineluded the lot pre- 
viously sold to the plaintiffs. This deed of trust was duly registered 
20: cpril,. 1927, 

3. Plaintiffs allege that the inclusion of their lot in the defendant’s 
deed of trust was the result of inadvertence or mistake on the part of 
the grantors therei. 

From a judgment of nonsuit entered at the close of plaintiffs’ evidence, 
they appeal, assigning error, 


Charles Hutchins for plaintiffs. 
C. R. Hamrick and Watson & Fouts for defendant, 


Per Curiam. In the absence of an allegation of fraud or mutual mis- 
take, it would seem that the case is controlled by the decision in Haton 
v. Doub, 190 N. C., 14, 128 8. E., 494, upon which the judgment was 
entered, rather than on the principles announced in Sills v. Ford, 171 
N. C., 733, 88 S. E., 636, cited by the plaintiffs. 

Affirmed. 


828 IN THE SUPREME COURT. [ 202 


DEVELOPMENT CORP, v. BISHOP, 


BOGUE DEVELOPMENT CORPORATION, LARRY B. WEST anp G. V. 
COWPER, TRUSTEE, vy. W. D. W. BISHOP. 


(Filed 17 February, 1982.) 


APPEAL by plaintiffs from Frizelle, J., and a jury, at October Term, 
1931, of Beaurort. No error. 

The complaint alleges, in part: “That heretofore on ........ May, 1927, 
plaintiffs, Bogue Development Corporation and Larry B. West, con- 
structed a garage for the defendant for his use and benefit and upon 
his contract and agreement to pay. That under the said contract and 
agreement there is due to the plaintiffs $374, with interest, demand of 
payment of which has been made and refused.” 

The defendant denied any indebtedness and in bar o7 recovery and as 
a defense to the action, set out new matters in the answer. The plaintiff 
replying to the new matters denied the material allegations. | 

The issue submitted to the jury and their answer thereto were as 
follows: “Is defendant indebted to plaintiff and if so in what amount? 
Answer: Nothing.” 

On the verdict of the jury the judgment of the court below was “that 
plaintiffs take nothing by their action,” ete. 


Ward & Grimes for plaintiffs. 
MacLean ¢&: Rodman for defendant. 


Per Curtam. The evidence on the part of plaintiffs was to the effect 
that they built a stone, tile and stucco garage for defendant. The garage 
contained, besides a place to park the car, servant’s quarters for them to 
sleep in. It had a bath and toilet, water works, shower and stool which 
were connected with the city sewer system. The servant’s room is 10 
by 12 and the garage is about 10 by 18 or 20. The contract price was 
$800 of which the sum of $426 had been paid, leaving a balance due of 
$374. That the garage was built according to contract and of fit, proper 
and suitable materials and in a workmanlike manner. 

Plaintiffs’ witness testified, unobjected to: “Mr, Bishop conveyed all 
this property back to the Bogue Development Corporation and of course 
the garage went with it as 1t was on the property.” 

The defendant’s deposition was taken, and he testified, in part: “The 
agreed price for the garage, as best I can recall, was 800. The garage 
itself failed because of the faulty construction of the roof and the 
faulty construction of the drainage. In addition to that the building 
settled . . . and made it difficult both to open and close the doors 
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and windows throughout the building. Along with this, of course, was 
the great inconvenience caused by the delay of approximately two months 
in the completion of the garage. The garage as delivered to me was 
certainly not worth more than $500. I paid them $400 but after the 
defects developed, I refused to pay the balance.” 

The evidence of defendant in reference to the garage was to the effect 
that plaintiffs used in its construction inferior, defective, unfit and un- 
suitable materials and in that the plaintiffs did not construct the same 
in a workmanlike manner; that in consequence of the breach of the 
contract in the particulars alleged, the defendant received a building of 
much less the value than that contracted for and that the sum of $400 
paid by the defendant is all the building as delivered to him was worth. 

The evidence of plaintiffs supported their contention and that of de- 
fendant his contention. The jury decided for defendant, and we are 
bound by their finding, if there 1s no error in law. 

We have read the charge of the court below with care and see no 
reversible or prejudicial error. The exceptions and assignments of error 
made by plaintiffs as to the admission of certain evidence on the part 
of the defendant cannot be sustained. On the record we find 

No error. 


E. N. SMITH y. ASTON PARK HOSPITAL, INCORPORATED, 
(Filed 17 February, 1982.) 


APPEAL by defendant from Stack, J., at August Term, 1931, of 
BuNCOMBE. 

Civil action to recover damages for an alleged neghgent injury sus- 
tained by plaintiff while a patient in the defendant hospital. 

From a verdict and judgment for plaintiff, the defendant appeals, 
assigning errors. 


J. H. Swain for plaintiff. 
Harkins, Van Winkle & Walton for defendant. 


Per Curtam. Under the pleadings and the evidence adduced on the 
hearing, the case narrowed itself to issues of fact determinable alone 
by the jury. A careful perusal of the record leaves us with the impres- 
sion that the trial was in substantial conformity to the principles of law 
applicable, and that no reversible error is manifest. Therefore, the ver- 
dict and judgment will be upheld. 

No error. 
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EVANS Uv. INSURANCE Co.; SASH Co. v. Mooney, 


S. L. EVANS v. METROPOLITAN LIFE INSURANCE COMPANY. 
(Filed 17 February, 1982.) 


Appreau by plaintiff from Grady, J., at November Term, 1931, of 
EpcrcomBE. Affirmed. 


J.P. Bunn for plaintsff. 
Winston & Tucker and Jones & Brassfield for defendant. 


Per Curiam. The defendant issued a policy of insurance on the life 
of Willie Jenkins, naming Lucy Jenkins, his wife, as the beneficiary. 
The insured died and the defendant gave its check payable to Lucy 
Jenkins for the amount due on the policy and sent 1; to N. C. Wall, 
the defendant’s agent. After the payee had endorsed the check Wall 
collected the whole amount and paid the plaintiff his bill for preparing 
the body for burial. Sometime afterwards an altercation occurred be- 
tween Wall and the plaintiff in reference to a receipt for the amount 
paid. The plaintiff brought suit against the defendant alleging that he 
had been assaulted by its agent while he was acting within the scope 
of his authority. The defendant demurred and the trial court sustained 
the demurrer, being of opinion that, although it was alleged that the 
agent was acting within the scope of his authority tae allegations of 
fact are inconsistent with and repugnant to this statement. In our 
opinion the judgment should be 

Affirmed. 


SANFORD SASH AND BLIND COMPANY, J. N. VANN AND COMPANY, 
INCORPORATED, DEWEY BROTHERS, anp L. M. JACKSON, v. C. B. 
MOONEY, BOARD OF TRUSTEES OF AHOSKIE GRADED SCHOOL 
DISTRICT ann AHOSKIE SCHOOL DISTRICT No. 11, ann NATIONAL 
SURETY COMPANY. 


(Filed 17 February, 1932.) 


Appeal and Error J c—Findings of fact are conclusive on appeal. 


The findings of fact of the trial court are conclusive on appeal when 
supported by evidence. 


AppEAL by defendants, Ahoskie Graded School District and Ahoskie 
School District No. 11, from Harris, J., at October Term, 1931, of 
Hexrtrorp. Affirmed. 
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The defendant C. B. Mooney, about 30 July, 1928, entered into a 
contract with the board of trustees of Ahoskie Graded School District 
to build, construct and erect a two-story brick and frame building to 
be known as the Ahoskie High School and Gymnasium in the town of 
Ahoskie, county of Hertford, State of North Carolina, according to 
plans and specifications prepared by Leslie N. Boney, architect. Mooney 
gave bond in the National Surety Company, defendant, mm accordance 
with the law. C. 8., 2445. 

The plaintiffs, Sanford Sash and Blind Company, and other plain- 
tiffs, interveners, contend that they should recover from the defendants 
the amounts due them, setting out the amounts due for materials fur- 
nished for construction and erection of the Ahoskie school building. 

The defendants board of trustees of the school districts deny lability, 
and contend “That they kept in reserve more than 15 per cent and never 
paid over to said C. B. Mooney, the 15 per cent reserve under the 
contract until after the acceptance of the building.” 

The National Surety Company denies hability and contends that the 

total price including extras was “Seventy thousand eight hundred and 
seventy-six and 6/100 dollars ($70,876.06), and that the said board of 
trustees have actually paid out on the contract to the contractor all of 
said amount of said contract price, with the exception of one thousand 
six hundred and ninety-six and 84/100 dollars ($1,696.84), with the 
knowledge of unsettled claims for labor and material, and without the 
consent and approval of the said National Surety Company. 
That the said board of trustees of Ahoskie Graded School District vio- 
lated said contract in that they overpaid the contractor greatly in excess 
of the said 85 per cent and that they did not retain the said 15 per cent 
as required; and this defendant especially pleads the same in bar of 
recovery by the plaintiff.” 

The court below “finds as a fact that the defendant board of trustees 
of Ahoskie Graded School District breached their contract in that they 
overpaid the contractor in the sum of nineteen hundred sixty-two and 
78/100 dollars ($1,962.78), and failed to retain 15 per cent as provided 
in said contract and paid the contractor the entire amount due upon the 
certificates of the architect, without making said retainage, and before 
final settlement was made with the contractor. . . . The court ad- 
judges as a matter of law that said overpayment of nineteen hundred 
sixty-two and 78/100 dollars ($1,962.78), should be repaid by the said 
board of school trustees to National Surety Company as a reduction of 
its losses herein.” 

The court below rendered judgment for the amounts claimed by plain- 
tiffs and the interveners and allowed a recovery for the labor and ma- 
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terials furnished against C. B. Mooney and the National Surety Com- 
pany, and “It is further ordered and adjudged that the defendant board 
of trustees of Ahoskie Graded School District and Ahoskie School 
District No. 11, pay to the National Surety Company the sum of nine- 
teen hundred and sixty-two and 78/100 dollars ($1,962.78), with in- 
terest thereon from 7 June, 1929.” 

The defendant board of trustees of the school districts excepted and 
assigned error to the judgment as signed, and appealed to the Supreme 
Court. 


Thad, A. Eure and Wiliams & Williams for plaintiff. 
W. D. Boone and Walter R. Johnson for defendant School District. 
S. Brown Shepherd for National Surety Company. 


Per Crurtam. The exception and assignment of error made by the 
board of trustees of the school districts cannot be sustained. 

In a reference it is well settled that the findings of fact of the trial 
court are conclusive, except when there is no evidence to support them. 
In the present case there was evidence to support them. We think on 
the facts found the law of the case is set forth in Crouse v. Stanley, 
199 N. C., 186. For the reasons given, the judgment of the court 
below is 

Affirmed. 


R. L. JUSTICE y. HUGH J. SLOAN Et At. 
(Filed 24 February, 1982.). 


Apprat by defendant, Jerrv Liner, from Harding, J., at September 
Term, 1931, of Haywoon. 

Civil action to recover damages for an alleged negligent injury. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury, which resulted in a verdict for the plaintiff, 
and from the judgment entered thereon, the defendant appeals, assigning 
as error the refusal of the court to nonsuit the case. 


Morgan, Stamey & Ward and Jones & Ward for plaintrff. 
Johnston & Horner and Alley & Alley for defendant, Jerry Inner. 


Per Crrtam. The only question presented by the appeal is the suffi- 
clency of the evidence to require its submission to the jury. The trial 
court ruled correctly on the motion to nonsuit. The verdict and judg- 
ment will be upheld. 

No error. 
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STANDARD FERTILIZER COMPANY vy. C. H. SUMMERELL, 


(Filed 24 February, 1932.) 


AppraL by defendant from Barnhill, J., at November Term, 1931, of 
Martin, No error. 

This is an action to recover the balance due on two certain notes 
described in the complaint, to wit, the sum of $1,186.89 and interest, 
and the sum of $247.87 and interest. The notes sued on were executed 
by the defendant under his seal, and are payable to the plaintiff or its 
order. The said notes were due and payable on 1 November and 1 
December, 1930, respectively. This action was begun on 18 February, 
1931. 

In his answer the defendant alleged that the consideration for the 
notes sued ou was fertilizer sold to the defendant by the plaintiff; he 
alleges that the fertilizer delivered to him by the plaintiff was not the 
fertilizer which he purchased. He pleads in defense of plaintiff’s re- 
covery on the notes, want of consideration. 

The issue submitted to the Jury was answered as follows: 

‘Did the plaintiff fail to deliver to the defendant commercial fertilizer 
of the analysis guaranteed on the bag in accordance with the contract, as 
alleged? Answer: No.” 

From judgment that plaintiff recover of the defendant the sum of 
$1,186.89, with interest from 1 May, 1930, and the sum of $247.87, with 
interest from 12 January, 1931, and the costs of the action, the defend- 
ant appealed to the Supreme Court. 


Coburn & Coburn for plaintiff. 
B.A. Critcher and 8. J. Everett for defendant. 


Per Curtam. On the admissions in the pleadings offered in evidence 
by the plaintiff, the court held that the burden of proof on the issue 
submitted to the jury, without objection, was on the defendant. In this 
there was no error. Zrust Co. v. Anagnos, 196 N. C., 327, 145 8. E., 
609. The evidence offered by the plaintiff in contradiction of the evi- 
dence offered by the defendant was properly admitted. Swift & Co. v. 
Aydlett, 192 N. C., 340, 185 S. E., 141. The evidence was submitted 
to the jury under instructions which are free from error. The defense 
relied on by the defendant was not sustained. There is no error in 
the judgment. It is affirmed. 

No error. 


834 IN THE SUPREME COURT. [202 


Raynor v. MILLS: DAVis v. DAVIs. 


CARRIE RAYNOR, ADMINISTRATRIX, v. RUNNYMEDE MILLS, IN¢. 
(Filed 24 February, 1982.) 


APPEAL by plaintiff from Grady, J., at November Term, 1931, of 
EDGECOMBE. 

Civil action to recover damages for an alleged wrongful death. 

Plaintiff’s intestate, Tom Raynor, foreman in defencdant’s mill, was 
killed by one Cad Harrell, an employee working under the deceased, 
while the two were on duty in the employ of the defendant. 

The case was tried once before and nonsuited. On tke present hear- 
ing, two defenses were interposed, first res judicata, ard, second, non- 
hability under the plaintiff’s showing. 

From a judgment of nonsuit the plaintiff appeals, assigning errors. 


V.E. Fountain and H. H. Philips for plaintiff. 
Sprudll & Spruill and George M. Fountain for defendant. 


Per Curtam. A careful perusal of the record leaves us with the 1m- 
pression that the judgment of nonsuit is correct. 
Affirmed. 


BESSIE DAVIS, ADMINISTRATRIX OF J. H. DAVIS, v. Ib. C. DAVIS. 
(Filed 24 February, 1982.) 


AppEAL by plaintiff from Jfoore, Special Judge, at September Term, 
1931, of Harnett. .\ffirmed. 

This is an action to recover damages for the death of plaintiffs 
intestate. 

At the close of the evidence for the plaintiff, the defendant moved for 
judgment as of nonsuit. The motion was allowed, and plaintiff duly 
excepted, 

From judgment dismissing the action as of nonsuit, plaintiff appealed 
to the Supreme Court. 


A. A. McDonald, F. H. Taylor and Hoyle & Hoyle for plaintcff. 
Oates & Herring for defendant. 
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Per Curtam. There was no evidence at the trial of this action tending 
to show that the defendant is liable for the death of plaintiff’s intestate, 
as alleged in the complaint. For this reason, there is no error in the 
judgment, dismissing the action as of nonsuit. C. 8., 567. The judg- 


ment 1s 
Affirmed. 


MRS. R. G. ANDERSON Et aL. v. NATIONAL UNION FIRE INSURANCE 
COMPANY OF PITTSBURGH, PENNSYLVANIA. 


(Filed 2 March, 1982.) 


AppeaL by defendant from Cranmer, J., at January Term, 1932, of 
Pirt. Affirmed. 


Blount & James for plaintiffs. 
Charles P. Gaylor and F. G. James & Son for defendant. 


Per Curtam. This was a motion to set aside a judgment for excusable 
neglect. C. S., 600. His Honor denied the motion and upon the facts 
found we are of opinion that the judgment should be 

Affirmed. 


SANKY LOVEGROVE v. R. C. JOSEY, Sr. 
(Filed 2 March, 1932.) 


AppraL by plaintiff from Jfoore, Special Judge, at October Term, 
1931, of Haxirax. 

Civil action to recover proceeds of share of cotton crop which plaintiff 
and defendant raised together in 1929. 

The plaintiff recovered judgment for one-half the sum realized from 
a sale of the cotton, but he appeals, assigning as error the court’s re- 
fusal to submit an issue on his allegation of fraudulent conversion on 
the part of the defendant. 


E. L. Travis and Wade H. Dichens for plaintiff. 
George C. Green for defendant, 
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Per CurtaM. The principle for which the plaintiff contends is clearly 
stated in Doyle v. Bush, 171 N. C., 10, 86 S. E., 165. But the evidence 
in the instant case is not sufficient to bring it within the doctrine therein 
announced. The defendant was to sell, at his discretion, and settle with 
the plaintiff, on the basis of the market price of cotton, on the day 
settlement was requested. This had been the practice between the parties 
for a number of years. 

No error. 


WM. H. LEWIS vy. J. W. STOUT ET At. 
(Filed 9 March, 1982.) 


APPEAL by defendants from Cranmer, J., at November Term, 1931, 
of LEE. 

Proceeding before the Industrial Commission for an award under the 
Workmen’s Compensation Act. Award allowed from which the defend- 
ants appealed to the Superior Court where the findings and conclusions 
of the Commission were approved. From the judgment of the Superior 
Court, the defendants appeal. 


Kenneth C. Royall and D. C. Humphrey for plaintiff. 
H.C, fienegar and A. A. F. Seawell for defendants. 


Per CrriamM. The record discloses no valid exceptive assignment of 
error. 


Affirmed. 


FEDERAL RESERVE BANK OF RICHMOND ET AL, y. L. C. 
MOSELEY ET AL, 


(Filed 9 March, 19382.) 


AppEaL by defendants from Devin, J., at November Term, 1931, of 
LENOIR. 

Civil action (1) to recover on two promissory notes, and (2) to set 
aside a deed alleged to have been executed by the defendants in fraud 
of the plaintiff’s rights. 

Demurrer interposed on the ground of misjoinder of parties and 
causes. Overruled; exception; appeal. 
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Wallace & White and Whitaker d} Allen for plaintiffs. 
Rouse & Rouse for defendants. 


Per Ccriam. Affirmed on authority of Carswell v. Talley, 192 N. C., 
37, 1385 8. E., 181, Robinson v. Williams, 189 N. C., 256, 126 8. E., 
621, Chemical Co. vy. Floyd, 158 N. C., 455, 74 S. E., 465, LeDue v. 
Brandt, 110 N. C., 289, 14 8. E., 778. 

Affirmed. 


TOWN OF GREENVILLE y. THE EMPLOYER'S LIABILITY ASSURANCE 
CORPORATION, LIMITED, OF LONDON, ENGLAND. 


(Filed 9 March, 1982.) 


Insurance FE b—Ambiguous policy will be construed in insured’s favor. 
Where a policy of insurance is ambiguous it will be construed in favor 
of the insured. 


Appear by defendant from Cranmer, J., at January Term, 1932, of 
Pirr. Affirmed. 

This action to recover on a policy of insurance was heard on defend- 
ant’s demurrer to the complaint. 

The issue of law presented by the demurrer involves the construction 
of the policy, the plaintiff contending that its loss as alleged in the com- 
plait is covered by the policy, the defendant contending to the contrary. 

The demurrer was overruled, with leave to the defendant to answer 
the complaint. 

The defendant excepted and appealed to the Supreme Court. 


J.C. Lanier for plainttff. 
Albion Dunn for defendant. 


Per Curtam. The court below was of opinion that the loss sustained 
by the plaintiff as alleged in the complaint, is covered by the policy of 
insurance issued by the defendant. For this reason. the demurrer was 
overruled. Andrews v. R. R., 200 N. C., 488, 157 8. E., 431. 

It must be conceded, we think, that there 1s doubt as to the meaning 
of the language used in the policy. Under the rule, however, as stated 
and applied in Jolly v. Jefferson Standard Life Insurance Company, 
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199 N. C., 269, 154 S. E., 400, the policy must be construed against the 
defendant, and in favor of the plaintiff. Applying this rule in the instant 
case, we concur in the opinion of the court below, and for that reason, 
the judgment is 

Affirmed. 


J. W. MOORE v. B. W. BOONE et AL. 
(Filed 9 March, 1932.) 


ApprEay by defendant, T. H. Brown, from Moore, Special Judge, at 
December Term, 1931, of Nasu, 

Civil action to prevent waste, etc. 

From a judgment for the plaintiff rendered on the “pleadings and the 
evidence introduced and admitted by the defendants,” the defendant, 
T. H. Brown, appeals. 


LL. L. Davenport and Battle & Winslow for plaintiff. 
Manning & Manning for defendant Brown. 


Per Curiam. A consideration of the record proper, to which we are 
limited in the absence of a statement of case on appeal, In re Bank,.ante, 
251; Casualty Co. v. Green, 200 N. C., 535, 157 S. E., 797, does not 
show that appellant has overcome the presumption against error. Bailey 
v. McKay, 198 N. C., 638, 152 8. E., 893. To prevail on appeal, he 
who alleges error must successfully handle the laboring oar. Mangum v. 
Winstead, ante, 252; Frazier v. R. R., ante, 11. 

Affirmed. 


D. J. EVERETT vy. N. C. STATE FAIR ASSOCIATION, SEtF-INSURER, 
(Filed 16 March, 19382.) 


No counsel for plaintiff. 
Attorney-General Brummitt and Assistant Attorney-General Siler for 
the State. 


Per Curtam. The index to part of the record sent to this Court in 
the above action, says “Judgment on review by Judge W. A. Devin.” 
The judgment of Judge Devin is not in the record. On authority of 
Pruitt v. Wood, 199 N. C., 788, 

Appeal dismissed. 
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W. D. POOLE v. NORFOLK SOUTHERN RAILROAD COMPANY. 
(Filed 16 March, 19382.) 


Master and Servant C b—Evidence of employer’s negligence held in- 
sufficient. 


In this case held: evidence of employer’s negligence was insufficient to 
be submitted to the jury in action by foreman to recover for injuries sus- 
tained when workman moving heavy barrels under his direction stepped 
on his foot. 


Appear by plaintiff from Small, J., at October Term, 1931, of Waxe. 
Affirmed. 


H. L. Swain for appellant. 
Simms & Simms for appellee. 


Per Curram, This is an action to recover damages for personal in- 
jury alleged to have been caused by the negligence of the defendant. 
The defendant’s motion for nonswit was granted and the plaintiff ex- 
cepted and appealed. 

The plaintiff, an employee of the defendant, was in charge of a labor 
gang working in the defendant’s yard in Raleigh. The allegation of 
negligence is concise. In reference to it the plaintiff testified: “I was 
instructed to stay with my gang of laborers and direct their work. If 
I did net do so I was hollered at. None of my superiors were around 
there when I was hurt. On the day I was hurt in August, 1927, I had 
received orders from Mr. Lane to straighten up some barrels of paint 
lying on a platform. The paint was used to paint box cars. Both old 
ears and new cars. It was full of paint and weighed six or seven hun- 
dred pounds. J told the three Negro men to grab hold of the barrel and 
end it up. I told them to grab it up. While they were doing this it 
became overbalanced and Richard Hall, in jumping to catch it stepped 
on my left foot. I was around there telling the Negroes what to do, I 
was bossing them. I told the men to go there and set up the barrel. I 
was three or four feet from the barrel when my foot was stepped on. 
There were some other barrels back on the platform and I could not 
have gotten further back but could have gotten to either side out of the 
way. I could have seen the movement of Richard Hall if I had looked 
and he could have seen me if he had looked.” 

The judgment of nonsuit was correct. Simpson v. &. R., 154 N. C,, 
Sie hloya aoe di, TOS: Ne Cy 0405 Potier a. fh. dts AON NaC, 17, 
Judgment 

Affirmed. 
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STATE OF NORTH CAROLINA on RELATION OF THE TRANSPORTATION 
ADVISORY COMMISSION yv. J. W. CANADY kT AL. 


(Filed 16 March, 19382.) 


APPEAL by plaintiff from Devin, J., at November Term, 1931, of 
OnsLow. 

Condemnation proceeding, instituted 6 December, 1929, to acquire 
Jands within the right of way of the Intra-Coastal Waterway. The 
amount in dispute is about 12.34 acres, an oyster garden, located on 
Chadwick’s Bay in Onslow County. 

The case was tried upon the following issues: 

“1, Are the defendants the owners in fee simple of the lands described 
in the petition? Answer: Yes. 

“2. What was the market value of said lands at the time of the insti- 
tution of this proceeding, to wit, December, 1929? Answer: $75.00 
per acre. With interest.” 

Judgment on the verdict, from which the plaintiff appeals, assigning 
errors. 


Nere E. Day, John D. Warlick and I. M. Bailey for plaintiff. 
K. C. Sidbury and I. C. Wright for defendants. 


Per Curtam. The record supports the verdict, and while some of the 
exceptions are not altogether free from difficulty, on the whole, a care- 
ful consideration of them, viewed in the light of the evidence and the 
charge, leaves us with the impression that they should be resolved in 
favor of the validity of the trial. 

No error. 


MARY DAIL DIXON anpd HER Huspanp, J. W. DIXON, v. SEABOARD 
CITIZENS NATIONAL BANK, N. M. OSBORNE anv B. W. NEWCOMB. 


(Filed 23 March, 1932.) 


APPEAL by plaintiffs from Small, J., at November Term, 1931, of 
Wake. Affirmed. 

This action was heard on the motion of the defendar:ts that the sale 
of the lands described in the complaint, made by the commissioners ap- 
pointed for that purpose, pursuant to a judgment, by consent, at 
February Term, 1930, of the Superior Court of Wake County, be 
confirmed. 
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STATE V, MOORE. 


From judgment confirming the sale and directing the commissioners 
to convey the lands to the purchasers, the plaintiff appealed to the 
Supreme Court. 


Gulley & Gulley and D. R. Jackson for plaintiffs, 
Joseph B, Cheshire, Jr., for defendants, 


Per Ovrtam. There is no error in the judgment confirming the sale 
of the lands described in the complaint. The exceptions of the plaintiffs 
were considered and overruled. The court found that the sale was 
fairly conducted in all respects and that the amount bid is a fair price 
for the lands. The sale was confirmed by the court in its discretion. 
The only assignment of error is based upon an exception to the judg- 
ment. It cannot be sustained. The judgment is 

Affirmed. 


STATE y. DUDLEY MOORE. 
(Filed 18 April, 1982.) 


Criminal Law L e—No appeal will lie from order of trial court refusing 
motion for new trial for newly discovered evidence. 


A motion for a new trial for newly discovered evidence, made at the 
next succeeding term of criminal court after affirmance of the former 
conviction by the Supreme Court, is addressed to the discretion of the 
trial court, and his order refusing to grant the motion is not reviewable, 
and an appeal therefrom will be dismissed. 


Apprat by prisoner from Warlick, J., at November Term, 1931, of 
Davipson. Appeal dismissed. 


Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 
Price, Jones & Escoffery for prisoner. 


Per Curtam. At the August Term, 1931, of the Superior Court of 
Davidson County the prisoner was convicted of murder in the first de- 
gree and was sentenced to death by electrocution. On appeal to the 
Supreme Court the judgment was affirmed. 8S. v. Moore, 201 N. C., 
618. At the next ensuing term of the Superior Court held for the trial 
of criminal actions the prisoner made a motion for a new trial on the 
ground of newly discovered evidence. After considering the affidavits 
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offered by the prisoner and the argument of counsel, the trial judge in 
the exercise of his discretion denied the motion, The prisoner excepted 
and appealed. 

The question whether a new trial shall be granted for newly discovered 
evidence is addressed to the discretion of the court. Goodman v. Good- 
man, 201 N. C., 808; S. v. Cow, ante, 378; 8. v. Groffin, ante, 517. The 
exercise of such discretion is not subject to review on appeal to this 
Court. S. v. Branner, 149 N. C., 559; S. v. Griffin, supra. This prin- 
ciple is settled and will be strictly enforced. The appeal is 

Dismissed. 


IN THE MATTER OF THE LAST WILL AND TESTAMENT OF 
JOHN ALLEN McDONALD, DECEASED, 


(Filed 20 April, 1982.) 


APPEAL by caveators from Finley, J., at December Term, 1931, of 
Moore. 

Devisavit vel non. Judgment for propounder upon the following 
verdict : 

1. Was the execution of the paper-writing purporting to be the last 
will and testament of John Allen McDonald procured by the undue. 
influence of Jesse McKenzie, as alleged in the caveat? Answer: No. 

2. Did John Allen MeDonald at the time of the execution of said 
paper-writing, on 18 June, 1921, have sufficient mental capacity to 
execute the same? Answer: Yes. 

3. Is the paper-writing propounded, and every part thereof the last 
will and testament of John Allen McDonald? Answer: Yes, 


H. FPF, Seawell, Jr., and Fred W. Bynum for caveators. 
U. L. Spence for propounder. 


Per Curiam. Upon inspection of the record we find that none of the 
assiguinents of error constitutes suficient cause for disturbing the judg- 
ment. Neither of them calls for particular comment. The question put 
to the juror was the repetition of one he had previously answered; the 
judgment roll was competent as tending to show the feeling existing 
between the testator and the caveators; and except as provided in Rule 
3, Superior Court, the judge’s decision in reference to the right to open 
and conclude the argument 1s final and not reviewable. Rule 6; Jn re 
Brown's Will, 194 N. C., 583. 

No error. 
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NATHAN U. FIELDS; COMMISSIONER OF BANKS v. GAVIN. 


S. A. NATHAN anp HATTIE MAE NATHAN y. W. G. FIELDS Anp 
C. C. EDWARDS. 


(Filed 20 April, 1982.) 
Appeal and Error J d—Where Court is evenly divided judgment will be 
affirmed. 


Where on appeal the Supreme Court is evenly divided in opinion, one 
Justice not sitting, the Judgment will be affirmed. 


Civit action, before Daniels, J., at December Term, 1931, of Oranee. 

The plaintiffs recovered judgment against the defendants and there- 
after in apt time the defendants made a motion to set aside the judg- 
ment upon the ground of excusable neglect. 

Lhe trial judge found the facts which are set out in the record, and 
upon such facts vacated the judgment, and the plaintiffs appealed. 


Henry A. Whitfield for plaintiffs. 
Brawley & Gantt for defendants, 


Per Curiam. Stacy, C. J., took’no part in the decision of this case, 
and the Court being evenly divided in opinion, the judgment is 


Afhrmed. 


COMMISSIONER OF BANKS, oN RELATION OF THE UNITED BANK AND 
TRUST COMPANY, vy. E. L. GAVIN anp His WIFE, MAMIE F. GAVIN. 


(Filed 20 April, 1982.) 


Abatement and Revival B b—Where judgment in pending action would 
not. support plea of res judicata in second action plea in abatement 
is bad. 


Where a judgment in a pending action would not support a plea of 
res judicata in a second action, and the two actions are not the same and 
the results sought are dissimilar, a plea in abatement in the second action 
on the ground that another action between the parties was then pending 
is properly overruled. 


AppEAL by defendants from Oglesby, J., at January Term, 1932, of 
Guitrorp, Affirmed. 

This action was heard on the plea in abatement filed by the defend- 
ants on the ground that at the date of the commencement of the action 
another action between the same parties on the same cause of action was 
pending in the Superior Court of Lee County. 
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From judgment overruling the plea in abatement, and allowing de- 
fendants time to file answer or other pleadings, as they may be advised, 
defendants appealed to the Supreme Court. 


Robert Moseley and Rk, R. King, Jr., for plaintiff. 
D, B. Teague, S. Ray Byerly and K. R. Hoyle for defendants, 


Per Curtam. The judgment in this action is affirmed on the authority 
of Brown v. Polk, 201 N. C., 375, 160 S. E., 357, and decisions of this 
Court cited in the opinion in that case. A judgment in the action pend- 
ing in the Superior Court of Lee County at the date of the commence- 
ment of this action would not support a plea of res judicata in this 
action. The causes of action alleged in the complaints in the two actions 
are not the same; and the results sought are dissimilar. This renders the 
plea in abatement bad. 

Lhe Commissioner of Banks by name should be made a party to this 
action. This may be done by amendment. Commissioner of Banks v. 
Harvey, ante, 380. 

«\fhirmed. 


VIRGIL L. SHIPES, py His NEXT FRIEND, J. A. SHIPES, v. J. EDGAR POAG. 
(Filed 27 April, 19382.) 
Highways B o—Held: motion of nonsuit was properly granted in this 


action, 


Where the evidence in an action by a chauffeur against his employer 
tends to show that the employer several times ordered the plaintiff to 
drive faster, and that the plaintiff attempted to take a curve at an ex- 
cessive rate of speed, and ran through a barrier and down an embank- 
ment where the road on which he was driving ended and was cut through 
by a new road: Held, the defendant’s motion as of nonsuit was properly 
granted. Scott uv. Telegraph Co,, 198 N. C., 795. 


APPEAL by plaintiff from Moore, Special Judge, at March Term, 1932, 
of MECKLENBURG. 


G. A. Smith and William Milton Hood for appellant. 
J. Laurence Jones for appellee. 


Per Curiam. This action was instituted to recover damages for per- 
sonal injury alleged to have been sustained by the plaintif? through the 
negligence of the defendant. The plaintiff was 18 years of age. He 
and the defendant were in the defendant’s car returning from Green- 
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ville, S. C., to Charlotte. It was night and the plaintiff was driving. 
He testified as follows: “.After taking this road, he (the defendant) 
asked me how fast we were going. He could see the speedometer if he 
wished, but he always kept watching the road. I told him we were 
going thirty-five miles per hour. He said to speed it up, he was in a 
hurry. Then in a httle bit he asked me again. I told him we were 
going forty miles an hour. He said to go faster, that he was in a hurry. 
Again he asked me. I told him between forty and forty-five miles per 
hour. At that moment we came to a curve in the road. I could see 
partly around the curve. I was not used to the car and slowed down. All 
at once a barrier across the road loomed up before me. I put on the 
brakes, and then we dove down an embankment where the road was 
cut off. It was the end of the road and a new road had been cut through 
and across the one on which we had been riding. The big car rolled and 
tumbled and I remember some one was pulling me out through the back 
window” . . . “Q. Was it a sharp curve? .\. No. Q. Why did you 
say in your complaint it was? A. It was not a real sharp curve and I 
saw the curve as I came to it. I couldn’t see all the way around it, 
but I could see almost around it. Q. You continued at the same speed ? 
A. No, I dropped it down to thirty-five or forty. Q. You know the law 
in South Carolina was six miles around a curve? .\. No, I didn’t know 
anything about the South Carolina law. I was taking Mr. Poag’s or- 
ders. He was in a hurry to get to Charlotte and wanted me to take all 
kinds of chances to get there. I had to do it in order to hold my job. 
If he says black is white you can’t tell him it is not. Q. When you 
were coming around this curve what loomed up in front of you? A. 
There was no road to turn. I put the brakes on and when I did we 
went off over the embankment down in the new road. [ was not used 
to the ear and I do not know in what distance I could have stopped 
the car that night. There were sand and dirt there and when J put 
brakes on the wheels would slide. Q. Within what distance could you 
stop that car? A. I don’t know. I could see a good piece in front of 
me and that was the first time I had driven Mr. Poag’s car at night. 
(. Could you see seventy-five yards ahead of you? A. I don’t know, I 
never measured the distance. Q. You were running at such a speed 
going around this curve you couldn’t stop the car? A. I couldn’t stop 
the car.” 

At the close of the plaintiff’s evidence the court dismissed the action 
as in case of nonsuit. The judgment is affirmed. Scott v. Telegraph 
Co., 198 N. C., 795; Davis v. Jeffreys, 197 N. C., 712; Lunsford v. 
Mfg. Co., 196 N. C., 510; Weston v. &. #., 194 N. C., 210. 

Affirmed. 
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WAKE COUNTY v. ALLEN; BECK Vv. HALLIWELL. 


WAKE COUNTY anp CITY OF RALEIGH v. MATT H. ALLEN anp WIFE, 
CHARLOTTE ALLEN, NATIONAL BANK OF SUFFOLK, V. C. EBER- 
WINE anp TITLE GUARANTY INSURANCE COMPANY. 


(Filed 27 April, 1932.) 


AppEAL by defendants, National Bank of Suffolk, V. G. Eberwine 
and Title Guaranty Insurance Company, from Harris, J., at Chambers, 
January, 1932. From Wake. 

Civil action to foreclose tax certificates against four lots in city of 
Raleigh for 1928 and 1929 city and county taxes. 

Judgment for plaintiffs on agreed statement of facts, unquestioned by 
defendants, save as to the order in which said taxes should be prorated 
between the present owners of said lots. 

The only assignment of error is to the judgment as signed. 


No counsel appearing for plaintiffs. 

Paul F, Smith for defendants, National Bank of Suffolk and V. G. 
Eberwine. 

W. G. Mordecac for defendant, Title Guaranty Insurance Company. 


Per Curtam. The record contains no valid exceptive assignment of 


error. 
Affirmed. 


J. HERBERT BECK v. W. S. HALLIWELL. 
(Filed 27 April, 19382.) 


Frauds, Statute of A a—Statute does not apply to original promise to 
answer for debt of another. 


The statute of frauds does not apply to the original ‘oromise to pay 
the debts of another. 


AppEaL by defendant from Finley, J., at December Term, 1931, of 
Moore. No error. 

From judgment on the verdict that plaintiff recover of the defendant 
the sum of $247.49, with interest and costs, the defendant appealed to 
the Supreme Court. 


W. Duncan Matthews for plaintiff. 
J. Vance Rowe for defendant. 
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Per Curtam. There was evidence at the trial of this action tending 
to show that defendant is hable to the plaintiff as an original promisor 
for the purchase price of the goods delivered by plaintiff to the cor- 
poration in which defendant was a stockholder. “It 1s too. well settled to 
require the citation of sustaining authorities that the statute of frauds 
does not apply to the original promises or undertakings, though the 
benefit accrues to another than the promisor.” Jfospital Association v. 
llobbs, 153 N. C., 188, 69 8S. E., 79. 

Defendant’s motion tor Judgment as of nonsuit was properly denied. 
The judgment is afhrmed. 

No error. 


WILLIAM B. CAMPBELL v. GURNEY P. HOOD, COMMISSIONER or BANKS, 
AND ROBERT STRANGL, LIQUIDATING AGENT OF THE HOME SAVINGS 
BANK. 

(Filed 27 April, 1982.) 

Appeal and Error J d——Where Court is evenly divided judgment will be 
afhrmed. 

Where on appeal the Supreme Court is evenly divided in opinion, one 
Justice not sitting, the judgment will be afirmed without becuming a 
precedent, 


Appear. by petitioner from Barnhill, J., at October Term, 1931, of 
New Hanover. Afhrmed. 

From judgment that the petitioner is not entitled to the relief prayed 
for in his petition, the petitioner appealed to the Supreme Court. 


Bryan & Campbell for petitioner. 
Woodus Nellum for respondent. 


Per Curiam. Stacy, C. J., not sitting at the hearing of this appeal, 
and the Associate Justices being evenly divided in opinion as to whether 
there is error in the judgment, the judgment is affirmed. The decision 
does not become a precedent. Nebel v. Nebel, 201 N. C., 840, 161 
S. Bi, 223. 

Affirmed. 
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OVERTON v. R. R.; FERGUSON v. MCNEILL. 


MRS. RAY CHAPPELL OVERTON, ADMINISTRATRIX, v. SOUTHERN 
RAILWAY COMPANY ET AL, 


(Filed 4 May, 1982.) 


APPEAL by plaintiff from Wachae, Special Judge, at March Term, 
1932, of Rowan. 

Civil action to recover damages for an alleged wrongful death, brought 
against the Southern Railway Company, a corporation chartered under 
the laws of the State of Virginia, and the city of Salistury, a municipal 
corporation chartered under the laws of North Carolina. 

Motion by nonresident defendant to remove cause to the District 
Court of the United States for the Middle District of North Carolina 
for trial. Motion allowed, and plaintiff appeals. 


Hayden Clement for plainteff. 
Linn & Innn and R. C. Kelly for defendant Southern Railway 
Company. 


Per Curiam. The petition for removal, in addition to showing the 
presence of the requisite jurisdictional amount, asserts a right of re- 
moval on the grounds of diverse citizenship and frauculent joinder of 
the resident defendant. 

It appears that no valid cause of action is stated against the resident 
defendant, city of Salisbury, hence, under Wright v. Utility Co., 198 
N. C., 204, 151 8S. E., 241, the motion to remove was properly allowed. 

Affirmed. 


T. W. FERGUSON et aL. v. C. O. MCNEILL ET At, 
(Filed 11 May, 19382.) 


Apprat by defendants from an order of Finley, J., made in Chambers 
in Wilkes County on 23 January, 1932, continuing a restraining order 
to the final hearing. 


A, H. Casey, Trivette & Holshouser and W. H. McElwee for ap- 
pellants, 
Mark Squires and Charles G. Gilreath for appellees. 


Prr Curtam. Upon an examination of the record in this cause we are 
of opinion that the judgment should be 
Affirmed. 
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DorTon v. Topacco Co.; WALSH v. SOMERS, 


JOHN D. DORTON vy. LIGGETT AND MYERS TOBACCO COMPANY. 


(Filed 11 May, 19382.) 


APPEAL by plaintiff from Schenck, J., at January Term, 1932, of 
CABARRUS. 

Motion to set aside judgment by default and inquiry, rendered by 
the clerk 20 April, 1931, which inquiry was executed at the August 
Term, 1931, Cabarrus Superior Court. Motion allowed, and plaintiff 
appeals, 


Armfield, Sherrin & Barnhardt for plainirff. 
Walter D. Brown and Fuller, Reade & Fuller for defendant. 


Per Curtam. A majority of the Court being of opinion that the 
case 1s controlled by the decisions in Meece v. Credit Co., 201 N. C., 
189, 159 S. E., 17, and Sutherland v. McLean, 199 N. C., 345, 154 
S. E., 662, the judgment stands 

Affirmed. 


G. C. WALSH Et aL. v. W. B. SOMERS ET AL. 


(Filed 11 May, 1982.) 


AppraL by plaintifis from Clement, J., at Chambers, in Winston- 
Salem, 31 December, 1931. From WILxEs. 

Civil action to restrain the defendants from collecting special school 
taxes in what is known as Mount Pleasant School District, Wilkes 
County. The total amount of taxes involved is $145.40. 

Upon the evidence adduced at the hearing, the judge dismissed the 
temporary restraining order and taxed the plaintiffs with the costs. 


H. A. Cranor and J. H. Whicker for plaintiffs. 
J. A. Rosseau and A. H. Casey for defendants. 


Per Curiam. A careful perusal of the record leaves us with the im- 
pression that no reversible error was committed on the hearing. Hyatt 
v. DeHart, 140 N. C., 270, 52 8. E., 781. 

Affirmed. 
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CoMR. OF BANKS v. CARRIER. 


COMMISSIONER OF BANKS OF NORTH CAROLINA vy. N. B. C. CARRIER. 
(Filed 11 May, 1932.) 


1. Banks and Banking H a—Validity of stock assessment held not sub- 
ject to attack on ground that purchase of stock was procured by 
fraud. 


Where the Commissioner of Banks has levied an assessment against 
a stockholder in a bank in accordance with N. C. Code, 1931, sec. 218(c), 
the stockholder may not contest the validity of the levy upon appeal on 
the ground that the purchase of the stock was procured by the false 
and fraudulent representations of the officers of the bar.k, the stockholder 
having exercised the privileges and accepted the dividends from the 
stock for a long period and not having objected until after the insolvency 
of the bank and the levy of the assessment. 


2. Banks and Banking H e-——-Commissioner of Banks must sue in his in- 
dividual name. 


An action by the Commissioner of Banks to enforce the statutory 
liability of a stockholder must be brought in his individual name, but 
his failure to do so may be cured by amendment. 


APPEAL by defendant from Sink, J., at December Term, 1931, of 
TRANSYLVANIA. Affirmed. 


Ralph H. Ramsey, Jr., for appellant. 
Pat Kimzey and J. Will Pless, Jr., for appellee. 


Per Curtam. On 17 July, 1928, the defendant purchased one hun- 
dred shares of the capital stock of the Brevard Banking Company, which 
closed its doors on 15 December, 1930, and is now in process of liquida- 
tion. Public Laws 1931, chaps. 2438, 885. On 20 May, 1931, the Com- 
missioner of Banks levied an assessment against the defendant equal 
to her stock liability. N. C. Code, 1981, sec. 218(c), subsee. 13. The 
defendant appealed, alleging that the purchase of her stock had been 
induced by the fraud of certain officers of the bank. Upon the plead- 
ings and the facts the trial judge affirmed the levy of the assessment 
and dismissed the appeal. The judgment of the Superior Court sus- 
taining the levy should be affirmed upon the principle stated in Corpor- 
ation Commission v. McLean, ante, 77, and the cases therein cited. 
Whether the defendant may maintain an action for fraud against the 
officers of the bank we are not called upon to decide; but after receiving 
semiannual dividends for 1929 and 1930 and exercising the privileges 
and accepting the profits of a stockholder she is not entitled to have her 
purchase of stock canceled to the detriment of the depositors and credi- 
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tors of the bank. She should have acted with promptness and diligence. 
We have held that actions such as this must be prosecuted in the indi- 

vidual name of the Commissioner of Banks and not under his official 

title. Commissioner of Banks v. Harvey, ante, 380; Commissioner of 

Banks v. Johnson, 1bid., 387; Commissioner of Banks v. Mulls, vbid., 

509. This is a defect which may be cured by amendment. Judgment 
Afhrmed. 


EMMA DAVIS er at. v. ASBERRY McCDEVITT Et AL. 
(Filed 18 May, 1982.) 


AppEAL by defendants from Stack, J., at October Term, 1931, of 
Maprison. 

Civil action for trespass, converted into an action in ejectment upon 
defendants’ plea of ownership, sole seizin and possession, 

There was a verdict and judgment for plaintiffs, from which the 
defendants appeal, assigning errors. 


Carl Stuart and Johnson, Smathers & Rollins for plainttffs. 
John A. Hendricks for defendants. 


Per Curtam. We have discovered no reversible error on the record. 
It is admitted that plaintiffs and defendants claim title from a common 
source. His Honor was of opinion that of the two titles shown, the 
plaintiffs had the better, and so instructed the jury. Mobley v. Griffin, 
104 N. C., 112, 10 8. E., 142. In this, we find 

No error. 


JOHN W. GARRISON vy. SOUTHERN RAILWAY COMPANY, 
(Filed 18 May, 1932.) 


Apprat by plaintiff from Moore, J., at October Term, 1981, of BurKE, 

Civil action to recover damages for alleged breach of contract in re- 
moving spur track running from defendant’s main line to plaintiff’s 
premises in the town of Morganton, brought under authority of Parrott 
v. R. R., 165 N. C., 295, 81 8. E., 348. 

From a judgment of nonsuit entered at the close of plaintiff’s evi- 
dence, he appeals, assigning errors. 
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Avery & fiddle and Mull & Patton for plaintiff. 
Kroin & Ervin for defendant, 


Per Curram. The Court being evenly divided in opinion, Clarkson, 
J., taking no part in the consideration or decision of the case, the judg- 
ment of the Superior Court stands affirmed in accordance with the 
general practice of appellate courts, without becoming a precedent. 
Nebel v, Nebel, 201 N. C., 840; Durham v. Lloyd, 200 N. C., 803, 157 
S. E., 136. 

Affirmed. 


W. G. HARRISON, ADMINISTRATOR, v. SOUTHERN RAILWAY 
COMPANY ET AL. 


(Filed 18 May, 1982.) 


APPEAL by plaintiff from Sink, J., at March Term, 1932, of Bun- 
COMBE, 

Civil action to recover damages for an alleged wrongful death, insti- 
tuted 6 November, 1931, against Southern Railway Company, a cor- 
poration chartered under the laws of Virginia, and J. W. McSherry, a 
citizen and resident of Buncombe County, N. C. 

Lhe corporate defendant, in apt time, filed its petition and bond for 
removal of the cause to the District Court of the United States for 
the Western District of North Carolina, for trial, on the ground of 
diverse citizenship, alleging in its petition that no summons had been 
served on J. W. McSherry, for that he was dead, having died some 
days prior to the issuance of said summons, and that the action was 
solely between plaintiff and the corporate defendant. The petition also 
shows the presence of the requisite jurisdictional amount. Motion by 
plaintiff to make admiunistratrix of J. W. McSherry’s estate party de- 
tendant denied, and motion to remove allowed. Plaintiff appeals. 


Joseph W. Little for plaintiff. 
hk. C. Kelly and Jones & Ward for defendant, Southern Railway 
Company. 


Per Curtam. Affirmed on authority of L/untley v. Express Co., 191 
N. C., 696, 182 8S. E., 786, and Morgan v. Morgan, 2 Wheat., 290, 
4 Law Ed., 242. 

Affirmed. 
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J. W. PALMER v. E. G. FINLEY. 


(Filed 18 May, 1982.) 


ArpeaL by plaintiff from Clement, J., at October Term, 1931, of 
Witxes. No error. 

This is an action to recover the statutory penalty for usury charged 
and received by defendant on money loaned to the plaintiff. C. 8., 2306. 

On 10 July, 1925, the defendant loaned to the plaintiff the sum of 
$16,000. On said day, plaintiff executed and delivered to defendant his 
note for the amount of the loan, due and payable six months after date. 
As security for the payment of his note, plaintiff deposited with the 
Bank of North Wilkesboro certificates for 185 shares of the capital stock 
of the Meadows Mill Company, of the par value of $100 per share. 
The note was uot paid at its maturity. On or about 5 January, 1927, 
plaintiff offered to transfer to defendant the certificates for the shares 
of stock in payment of his note. This offer was accepted by the defend- 
ant. The note was paid by the transfer of the stock. The amount of 
the note with lawful interest accrued thereon was less than the par 
value of the stock. The plaintiff contended that the difference between 
the amount due on the note and the par value of the stock was charged 
and received by defendant as a “bonus.” This contention was denied 
by the defendant. 

The first issue submitted to the jury was answered as follows: 

“Did the defendant, E. G. Finley, at the time of the payment of the 
$16,000 note by the purchase of plaintiffs securities knowingly take, 
receive, rescrve or charge a greater amount of interest than six per 
cent per annum either before or after the interest accrued? Answer: 
No.” 

From judgment that plaintiff take nothing by his action, aud that 
defendant recover his costs, the plaintiff appealed to the Supreme Court. 


Lawrence Wakefield, Mark Squires and Charles W. Bagby for 
plaintef. 
Burke & Burke and Julius A. Rousseau for defendant. 


Per Curram. We find no error on the record in this appeal. Ques- 
tions of fact involved in the issue were properly submitted to the jury. 
Their answer to the issue is conclusive. The judgment is affirmed. 

No error. 


854 IN THE SUPREME COURT. [202 


FAISON ¥v. EFIRD. 


EDITH FAISON v. C. L. EFIRD, 
(Filed 18 May, 1932.) 


Apprat by plaintiff from Barnhill, J., at December Term, 1931, of 
New Hanover. 

Civil action to recover damages for alleged negligent infliction of 
personal injuries. The plaintiff was walking on the public highway, 
about six miles from the city of Wilmington, when she was struck by 
defendant’s automobile and injured. 

The jury answered the issue of negligence in favor cf the defendant. 
Thereupon, at the trial term and before entry of judgment, the plaintiff 
lodged a motion to set aside the verdict for misconduct of the jury in 
taking two toy automobiles into the jury room. 

The following is the material part of the court’s order: 

“During the trial witnesses for the plaintiff and witnesses for the 
defendant used two toy automobiles to illustrate the manner in which 
they testified the wreck occurred, and counsel both for the plaintiff and 
the defendant used the same toy automobiles in illustrating their argu- 
ment to the jury. After the jury had retired for deliberation, while re- 
turning from supper, one of the jurors took the two tov automobiles to 
the jury room. There the various jurors used the same to illustrate their 
understanding, pro and con, of the testimony of the respective witnesses, 
the deliberations finally resulting in the verdict which appears of record. 

“Knowledge of the presence of the toy automobiles in the jury room 
was not called to the attention of the counsel for the plaintiff until after 
the verdict, and their motion was made in due time. 

“Upon the hearing of the motion the court is of the opinion that the 
use of such toy automobiles merely aided the respective jurors in better 
presenting their various views as to the testimony of the respective wit- 
nesses, and was in no wise prejudicial to either party, and therefore 
denies the motion, and the plaintiff excepts. Motion to set aside the 
verdict in the discretion of the court is denied.” 

Plaintiff appeals, assigning errors. 


Aaron Goldberg, Alton A. Lennon and Newman & Sinclair for 
plainteff. 
Rountree, Hackler & Rountree for defendant. 


Per Curiam. Affirmed on authority of Bowman v. Howard, 182 
N. C., 662, 110 S. E., 98, and cases there cited. See, also, Gooding v. 
Pope, 194 N. C., 408, 140 S. E., 21. 

Affirmed. 
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REVELL v. COLLINS; BECHTEL v. TRusT Co. 


O, D, REVELL y. R. C. COLLINS. 
(Filed 18 May, 19382.) 


ApprEaL by plaintiff from Sink, J., at January Term, 1932, of Bun- 
coMBE. Affirmed. 


Wells, Blackstock & Taylor for plaintiff. 
George H. Wright for defendant. 


Per Curtam. The plaintiff instituted this action to restrain the sale 
of land for the collection of taxes, alleging that the taxes had been paid. 
Ife gave three checks in payment and the collector gave him tax receipts. 
Two of the checks, one for $1,500 and one for $1,200, were not paid. 
The receipts were canceled and in lieu thereof the tax collector issued 
and offered the plaintiff a receipt for payment of the proportionate part 
of the tax covered by the third check ($6,668.09) which was paid. The 
General County Court dissolved the restraining order upon the facts 
found and the judgment was affirmed on appeal to the Superior Court. 
The plaintiff contends that the act creating a board of financial control 
for Buncombe County (Public-Local Laws 1931, ch. 253) 1s unconsti- 
tutional; but we are of opinion that upon the facts found by the General 
County Court and athrmed on appeal the judgment should be 

Affirmed. 


JOHN A. BECHTEL vy. CENTRAL BANK AND TRUST COMPANY ET AL, 
(Filed 15 June, 19382.) 


Appeal and Error A c—Where question presented for review has become 
academic the appeal will be dismissed. 
Where a sale sought to be restrained has taken place the plaintift’s ap- 
peal from the dissolution of a temporary restraining order will be 
dismissed. 


AppraL by plaintiff from Harding, J., at September Term, 1931, of 
Hay woop. 

Civil action to enjoin foreclosure of mortgage or deed of trust. 

From a judgment dissolving a temporary restraining order, the plain- 
tiff appealed to the Supreme Court, which appeal was dismissed for 
failure to comply with the rules. Thereafter, the property was sold 
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under the power of sale contained in the deed of trust; whereupon at the 
September Term, 1931, the action was dismissed. Plaintiff again ap- 
peals, assigning errors. 


Joseph W. Little for plainteff. 
Heazel, Shuford & Hartshorn for defendants. 


Per Crrtam, «As the sale which the plaintiff seeks to enjoin has 
already taken place, there is nothing now to restrain, and the action was 
properly dismissed. Rosseaw v. Bullis, 201 N. C., 12, 158 S. E., 553. 

It is not worth while to moot an academic question. 

Appeal dismissed. 


JOHN A. BECHTEL y. D. J. WEAVER Et AL. 
(Filed 15 June, 1982.) 


APPEAL by plaintiff and defendants from J/arding, J., at September 
Term, 1931, of Harwoon, 

Civil action to declare foreclosure of deed of trust void. 

Plaintiff brought an action to enjoin foreclosure under deed of trust. 
Failing in that suit, and while it was still pending, he brings this action 
to declare the foreclosure void. 

The defendants filed a plea in abatement and interposed a demurrer 
on the ground that the complaint does not state facts suificient to con- 
stitute a cause of action. The plea in abatement was overruled, and the 
demurrer was sustained. Both sides appeal. 


Joseph W, Little for plaintiff. 
fieazel, Shuford & Hartshorn for defendants. 


Per Curiam. “If it be conceded that the defendants’ plea in abatement 
should have been sustained (Brown v. Polk, 201 N. C., 375, 160 S. E., 
357), still the correct result has been reached in another way, and the 
judgment will not be disturbed. Bank v. MecCullers, 201 N. C., 440; 
Rankin v. Oates, 183 N. C., 517, 112 S. E., 82. “A new trial will not 
be granted when the action of the trial judge, even if erroneous, could 
by no possibility injure the appellant.” Butts v. Screws, 95 N. C., 215. 

This disposition of the matter renders it unnecessary to consider de- 
fendants’ appeal. 

Affirmed. 
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GREER Uv. CRITCHER; STATE U, STIKELEATHER, 


H. G. GREER y. HOMER CRITCHER ET AL. 
(Filed 15 June, 1982.) 


AppraL by defendant, C. M. Criteher, from MacRae, Special Judge, 
at November Special Term, 1931, of Waravaa., 

Civil action to recover damages for an alleged neghgent mnjury caused 
by a collision between a car 10 which plaintiff was riding and detend- 
ant’s car operated at the time by Homer Critcher, detendant’s 16-year- 
old son. The scene of the injury was at the intersection of a side road 
with the Blowing Rock road just off Main Street in the town of Boone. 

Upon motion, the action was dismissed as to the defendant, Homer 
Critcher, because of his infaney (Worris Plan Co. v. Palmer, 185 N.C, 
109, 116 S. E., 261). From a verdict and judgment in favor of the 
plaintifl as against the defendant, C. M. Critcher, the said defendant 
appeals, assigning errors. 


Vo counsel for plaintiff. 
Trivette & Holshouser for defendant. 


Per Curtam. On controverted issues of fact, the jury has responded 
in favor of the plaintiff. The case seems to have been tried in sub- 
stantial conformity to the principles of law applicable so far as appel- 
lant is concerned. We have discovered no ruling or action on the part of 
the trial court which we apprehend should be held for reversible error. 
Hence, the verdict and Judgment will be upheld. 

No error. 


STATE OF NORTH CAROLINA vy. J. G. STIRELEATHER ef At. 
(Filed 15 June, 1982.) 


AppEaL by respondents, A. J. Franklin and others, from acfae, 
Special Judge, at September-October Special Term, 1931, of Swat. 
No error. 

This is a condemnation proceeding instituted by the State of North 
Carolina on behalf of the North Carolina Park Commission to acquire 
title to certain lands described in the petition, for park purposes, under 
and by virtue of chapter 48, Public Laws of North Carclina, 1927. The 
proceeding was instituted in order that conflicting claims of respondents 
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to lands described in the petition might be determined and that compen- 
sation for said lands might be paid by the State to the true owner or 
owners, and the State thus acquire a good title to said lands. 

The issues raised by the pleadings were submitted to the jury, and on 
the verdict there was judgment that the respondent, Siler Meadows 
Mining and Lumber Company, is the owner of the land in controversy, 
and is entitled to compensation therefor, in accordance with its agree- 
meut with the State entered into prior to the commencement of the 
procecding. The respondents, A. J. Franklin and others, appealed from 
the judgment to the Supreme Court. 


cltlorney-General Brummit, -lssistant Altorney-General Seawell and 
Johnston & Ilorner, Special Counsel for the State. 

Alvin S. Kartus for J. G. Stikeleather and others, 

Dan kh. Moore and 8S. W. Black for Siler Meadows Mining and Lum- 
ber Company. 

Bryson & Bryson for A. J. Franklin and others, 


Per Curtam. Each of the State grants under whieh the several 
groups of respondents claim title covers the lands in controversy. Grant 
No. 1788 was issued on 5 February, 1855, and was duly recorded. The 
respondent, Siler Meadows Mining and Lumber Company, claims under 
this grant, and offered evidence tending to connect ics title to the 
lands in dispute with the grantee in said grant. Grant No. 3290 was 
issued on 3 May, 1872, and was duly recorded. The respondents, J. G. 
Stikeleather and others, claim under this graut, and o:fered evidence 
tending to connect its title to the lands in controversy wth the grantee 
In said grant. Grant No. 164 was issued on 15 August, 1882, and was 
duly recorded. The respondents, A. J, Franklin and others, claim under 
this grant, and offered evidence tending to connect its title to the land 
in controversy with the grantee in said grant. 

The title of the respondent, Siler Meadows Mining aud Lumber Com- 
pany, claiming under the grant first issued and recorded, is superior to 
the title of erther of its corespondents, unless, as contended by the re- 
spondents, «AA. J. Franklin and others, claiming under a junior grant, 
they and those under whom they claim have acquired title by possession 
under color for seven years, adverse to both their corespondents. 

As there was no evidence at the trial tending to show that appellants 
had acquired such title, there was no error in the trial. The judgment 
is afirmed. 

No error. 
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WILLIAMS vt. Mrc. Co.; WRIGHT vt, COTTON MILLS. 


MRS. NOLAR WILLIAMS y. OSAGE MANUFACTURING COMPANY, 
(Filed 15 June, 1982.) 


Civin action, before Finley, J., at January Term, 1932, of Gaston. 

Plaintiff alleged that the defendant is a corporation operating a large 
industrial plant in Gaston County and owns certain tenement houses 
constructed for the use of its employees. It was further alleged that 
after dark on 5 January, 1931, the plaintiff visited the home of one 
Brown, who occupied one of the houses so owned and maintained by 
the defendant, and that as she attempted to enter the house the steps 
thereto “gave way, violently precipitating this plaintiff to the ground, 
inflicting injury as hereimafter alleged.” It was further alleged that 
“the defendant licensed this plaintiff and the general public to use on 
or about 5 January, 1931, said steps,” ete. 

The defendant demurred ore tenus upon the ground that the complaint 
stated no cause of action. The demurrer was sustained and the plaintiff 
excepted and appealed. 


JL. Hamme for plaintiff. 
S. do. Durham for defendant, 


Per Curtam. The demurrer was properly sustained upon authority 
of Jloney v, Hotel Co., 174 N. C., 508, 93 S. E., 964, and Lucker v. 
Yarn Mill Co., 194 N. C., 756, 140 8S. E., 744. 

Affirmed. 


W. H. WRIGHT v. MUTUAL COTTON MILLS COMPANY. 
(Filed 15 June, 1982.) 


Civin action, before Schenck, J., at December Term, 1931, of Gaston, 

The plaintiff alleged that defendant 1s the owner and operator of a 
cotton mill, and as an incident to said business, owns certain tenement 
houses for the use of its employees. That the plaintiff was an employee 
of the defendant and rented one of said houses for the use of himself 
and family, paying as rental the sum of sixty cents per week. It was 
further alleged that on or about the first day of January, 1930, the 
house burned, destroying the household furniture and other personal 
effects of plaintiff, 
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WEBB v. TOMLINSON. 

The evidence tended to show that the defendants furnished lhght for 
the houses owned by it, including that rented by the plaintiff. On the 
night before the fire one of the hghts in the house would not burn. On 
the next day the plaintiff reported the matter to the agent of defendant, 
who promused to make the necessary repairs. This was about twelve 
o’clock in the day. The house burned about four o’clock in the after- 
noon of that day. A witness said: ‘The fire seemed to be burning 
through the roof in a streak two feet wide where the electric wire went 
in.” The light that was out of repair was in the front room of the 
house. 

At the conclusion of plaintiff’s evidence there was judgment of non- 
suit and he appealed. 


J.L. Hamme for plaintiff. 
Geo, B. Mason, for defendant. 


Per Curtam. The judgment of nonsuit is supported by Tucker v. 
Yarn Mill Co., 194 N. C., 756, 140 S. E., 744; Salter v. Gordon, 200 
N.C., 3881, 157 8S. E., 11; Willams v. Osage Mfg. Co., ante, 859. 

Affirmed. 


MARY WEBB vy. 8. V. TOMLINSON ET At. 
(Filed 15 June, 1982.) 


APPEAL by defendants from Moore, J., at March Special Term, 1932, 
of WILKEs, 

Proceedings under Workmen’s Compensation Act by dependents of 
Charley Webb, deceased, a woodeutter, when he was injured, 26 Febru- 
ary, 1930, from which injury he subsequently died. 

The hearing Commissioner found that the deceased was employed by 
the defendants and that the injury arose out of and in the course of the 
employment. The defendants contend that the deceased was an inde- 
pendent contractor and not an employee. 

On appeal to the full Commission the award of the Learing Commis- 
sioner was upheld. And on appeal to the Superior Court the award 
of the full Commission was affirmed. 

Defendants appeal, alleging that there 1s no evidence to support 
the findings that deceased was an employee of the defendants. 
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WEsB Uv, TOMLINSON, 
No counsel for plaintiff. 
Manly, Hendren & Womble for defendants. 


Per Curtam. The evidence on the mooted question as to whether the 
deceased was an employee or an independent contractor is susceptible of 
either interpretation. The findings of the Industrial Commission, there- 
fore, are conclusive and binding as to all questions of fact. Parrish v. 
Armour Co., 200 N. C., 654, 158 S. E., 188; Rice v. Panel Co., 199 
N. C., 154, 154 S. E, 69. 

Affirmed. 
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FL Owns Triau or ISSves 
e. Conditional or Alternative Judgments 
G. RENDITION, ENTRY AND RECORDING 
b. Time and Plaee of Rendition 
K. ATTACK AND SETTING ASIDE 
b. For Surprise, Pxcusable Negleet 
ec. For Fraud 
d. For Irregularities 
fF. Procecture 
g. Rights of Partics upon Setting Aside 
Judgment 
IL. OPERATION OF JUDGMENTS 
SUBSEQUENT ACTION 
b. Matters Concluded 
Pleadings 


M. CONCLUSIVENESS OF ADJUDICATION 
b. Persons Concluded 
me Gl 6 ae. 
A. COMPETENCY or JURORS, 
AND OBIECTIONS 
b. Competency in General and Grounds 
for Challenges for Cause 
JURY BOXES AND SPFCIAL VENIRES 
b. Selection of Jury from Another County 


LABORERS’ AND MATERIALMEN’S LIENS 


B. ProceEpuRE TO PERFECT AND FORM OF 
CLAIM OF LIEN 
a. Time of Filing Notice 
ec. Notice and Lien of Subcontractors 


LANDLORD AND TENANT 


G. BreEeacH OF LEASE CONTRACT 
ce. Liability of Lessee and Sublessees 


AS Bar To 


or Fimbraced in 


CHALLENGES 


iy 
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LARCENY 
A. OFFENSES AND RESPONSIBILITY 
a. Elements of the Crime 
e, Parties and Offenses 


LIBEL AND SLANDER 
A, REQUISITES AND ESSENTIALS OF CAUSE OF 
ACTION 
¢. Publication 
D. Acrions 
ec. Pleadings 


LOST OR DESTROYED INSTRUMENTS 
B. Ricgnut ro RecoveER THEREON 
a. Provisions in Instrument for its Pro- 
duction 
STER AND SERVANT 
C. Master's LIaninity 
SERVANT 
a. In General 
b. Tools, Machinery, Appliances and & 
Place to Work 
e. Negligence of F cHow-servant 
a Contributory Negligence of Emplovee 
ID. Master's Lrabiuiry ror Invtries To 
Txir>p PERSON 
h. Seope of Employment 
F. NorrH Carontina WORKMEN'S COMPEN- 
SATION ACT 
a. Validity, Nature, 
Application 
b. Injuries Compensable 
¢. Preliminary Procedure and Proceedings 
| Persons Entitled to Payment 
i. Appealtand Review 
MINERALS 
B. OwNsrRSHIP AND CONVEYANCE OFMINE 
RIGHTS 
bh. Conveyance 
C. MINING OPERATIONS 
c, ee to Land Mined 


MORTGAGE 
A. Reeev ISITES AND VALIDITY 
ec. Acknowledgment 
B. Naturr AND INCIDENTS OF MORTGAGES 
a. Construction of Instruments as Mort- 
wages 
C. CoNnsTRUCTION, 
TIES 
a. In General 
ec. Registration and Priorities 
d, Property Mortgaged and Liable for 
Deht 
er, Conditions and Covenants 
F. TRANSFER OF Feautty OF REDEMPTION 
a. Taability of Mortgagor after Transfer 
G. PAYMENT, SATISFACTION AND CANCELLA- 
TION 
a. Payment 
H. FORECLOSURE 
b. Right to Foreclosure and Defenses 
o. Deposits and Resale 


MUNICIPAT CORPORATIONS 

A. CREATION, ALTERATION AND DISSOLUTION 
b. Territorial Extent and Annexation 

E. Torts 
ec. Defects or Obstructions tn Streets 
f. Injuries to Land by Sewer Systems 

G. Puraiic IMPROVEMENTS 
b. Preliminary Proceedings 
c. Validity of and Right to Levy 
e. Charter Provisions 


H. Pouice Powers AnD REGVLATIONS 
a. Construction in General 
b. Zoning Ordinances 
ce. Ordinances Relating to Public Morals 


I. Rireauts oF PuBiic tN PtBLic PROPERTY 
a. Streets 


FOR INJURIES TO 


safe 


Construction and 


RAL 


OPERATION AND PRrORT- 


NEGLIGENCE 
A. Acts AND Omissions CONSTITUTING NEG- 
LIGENCE 


a. In General 
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NEGLIGENCE A—Continued. 
e. Condition and Use of T.ands 
Buildings 
e, Res Ipsa Joquit‘ir 
RB, PROXIMATE Cause 
a. In General 
b. Last Clear Chance 
ec. Intervening Negligence 
e. Questions of Lav and Fact 
C. CONTRIBUTORY NEGLIGENCE 
a. Of Persons Injured in General 
b. Of Minors 
ec. Imputed Negligence 
d. Comparative Neghegence 
DD. ActTIONS 
b. Aiding Injured Person as Admission of 
Negligence 
c. Nonsuit 
d. Instructions 


PARENT AND CHILD 
A. RIGHTS AND LIABIL.TIES OF PARENTS 
e. Custody and Control of Child 
PARTNERSHIP 
G. Crivinat LIABILITY OF PARTNERS 
a. Appropriation o! Partnership Funds 
PAYMENT 
Cc. Acts ConstituTInNG PAYMENT 
a. Payment by Note, Check or Draft 
b. Payment to Agent of Payee 
PHYSICIANS AND SURGEONS 
1. Liaprntitry or Tuoiro PERSON EMPLOYING 
Puysicilan TO Treat INJuRED PARTY 
a. Duties and Liakilities of Third Person 
to Patient 


ie ADINGS 
COMPLAINT 
a. Joinder of Causes 
D. DEMURRER 
b. For Misjoinder of Parties and Causes 
d. When Demurrer may he Pleaded 
e. Effeet of Deniurrer 
E. AMENDMENT TO PLEADINGS 
a. Right to Amend in General 
I. Morrons 
b. Motions for Judgment on Pleadings 
PLEDGES 
A. NATURE AND MSSENTIALS 
a. In General 
d. Transactions Operating as Pledges 


PRINCIPAL AND AGENT 
A. THE RELATION 
a. Creation and Fiuistence 
b. Distinction Between Agency and Other 
Relationships 
d. Termination 
C. Rieyts anp LIABILITIES 
PERSONS 
b. Powers of Agent. 
PRINCIPAL AND SURETY 
A. REQUISITES AND ‘VALIDITY 
Bownps 
b. Statutory Cond.tions and Provisions 
B. Nature AND ExTitnt oF LIaBILiTy ON 
SuRETY Bonps 
b. Bonds for Publie Construction 
d. Bonds of Private or Corporate Officers 


PROCESS 
B. SER De oF PROCESS 
f. Proof of Service 
C. DeEFectTive SERVICE 
e. Defects Remedial by Amendment 


RAILROADS 
D. OPERATION 
b. Accidents at Crossings 
ce, Injuries to Persons on or Near Track 
RECEIVERS 
F, AcrTions 


b. Joinder of Receiver after Institution of 
Action 


and 


AS TO THIRD 


OF SURETY 


INDEX. 


RECEIVING STOLEN GOODS 
D. PROSECUTION AND PUNISHMENT 
b. Evidence and Presumptions 
REFERENCE 
C. Report anp FINDINGS 
b. Fxecptions to Report 
REGISTERS OF DEEDS 
B. Rianrs, POWERS, DcTits AND LIABILITIES 
b. Registration of Instruments 
e, Liabilities on Bonds 
REMOVAI, OF CAUSES 
C. CririzeNnsHtp oF Parties 
b. separable Controversy and Fraudulent 


Joinder 
SALES 
I), PERFORMANCE OR TENDER OF PERFORM- 
ANCE 
d. Breach by Buyer as Iixcuse for Failure 
to Perform or Tender Performance 
G. REMEDIES OF SELLER 
¢. Resale of Goods 
I. Conpitionan SALES 
b. Rights of Subsequent Purchasers 


SEDUCTION 
RB. PROSECUTION AND PUNISHMENT 
e. Subsequent Marriage as Defense 
SPECIFIC PERFORMANCE 
B. Contracts SPECIFICALLY ENFORCEABLE 
a. In General 
STATES 
A. RELATION BETWEEN STATES 
a. Law ofthe Forum and Conflict of Laws 
STATUTES 
B. CONSTRUCTION OF STATUTES 
a. General Rules 
TAXATION 
A. Vatipity or Levy Ano CONSTITUTIONAL 
REQUIREMENTS AND RESTRICTIONS 
a. Necessity of Vote to Issuance of Bonds 
f. Interest and Maturity of Bonds 
B. Lrasruiry or PERSONS AND PROPERTY 
ec, license Taxes 


C. Levy AND ASSESSMENT 

c. Assessment of Value 
Eexcesses 

I. CouLEcTioN AND REMEDIES FOR WRONG- 
FUL COLLECTION OR LEVY, 

b. Enjeining Levy or Collection 

TAX SALES AND FORECLOSURES 

a. In General 

b. Foreclosure of Tax Certificates 

ce, Attack of Validity of Foreclosure 

f. Sales of Personalty for Taxes 

TELEPHONE COMPANIES 


A. REGULATION AND OPERATION 
a. In General 


of Corporate 
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TELEPHONE COMPANIES A~—Continued. 


d. Service and Regulations Relating 
Thereto 
TORTS 
B. Joint Torts 
b. Liability of Parties and Right to 
Contribution 
TRIAL 
A. Time oF TRIAL, NOTICE AND PRELIMINARY 


PROCEEDINGS 
b. Continuance 
B. RECEPTION OF EVIDENCE 
f. Admission of Tividence for Restricted 
Purpose 
D. Takine Case on QuESTION FROM JURY 
a. Nonsuit 
b. Direeted Verdict 
ce. Issues of Faet in General 
EK, INSTRUCTIONS 
b. Expression of Opinion by Court 
c. Form, Requisites and Sufficiency 
F. Issues 
a. Form and Sufficiency in General 
G. VERDICT 
a. Setting Aside Verdict 
b. Form and Sufficiency of Answers to 
Issues 
d. Polling Jury 
TRUSTS 
oS. EXEcuTIoNn or TRUSTS 
a. Right to Invoke Aid of Courts 
VENDOR AND PURCHASER 
A. OPTIONS IN GENERAL 
b. Agreements Constituting “Option” 
WAREHOUSEMEN 
3B. Durres anpD LIABILITIES 
a. Delivery Upon Demand 
WILLS 
C. REQUISITES AND VALIDITY 
d. Holographic Wills 
LD. PROBATE AND CAVEAT 
a. In General 
e. Burden of Proof 
h. Evidence 
i. Instructions 


E. ConStTRUCTION AND OPERATION OF WILLS 
b. Estates and Interests Created 
f. Designation of Devisces and Legatees 
h. Estates in Trust 

F. RiGuts AND LIABILITIES OF DEVISEFS AND 


LeEGATEERS 
a. General and Specific Bequests 
b. Nature of Rights in General 
ce. Right of Devisees to Convey Property 
h. Japsed and Void Legacies 
WITNESSES 
B, EXAMINATION ; 
a. Parties Entitled to Examine 


INDEX. 


ABANDONMENT see Husband and Wife A. 


ABATEMENT AND REVIVAL. 
A Objections to Jurisdiction. 
b Availability of Plea in Abatement to Raise Question 

1. Where an action for a negligent personal injury is brought in a 
general county court and the defendants file a plea in abatement 
on the ground that the statute conferring jurisdiction of this class 
of cases on the court was unconstitutional and that the court was 
without jurisdiction of the particular action alleged: Held, the 
plea in abatement properly raised the question of the constitu- 
tionality of the statnte and the jurisdiction of the general county 
court, but upon the overruling of the plea and appeal to the 
Superior Court it was not error for the Superior Court to allow 
the defendants time to file answer. Jones v. Oil Co., 328. 

c Effect of Plea and Subsequent Proceedings 

1. A plea in abatement on the ground that the grand jury was without 
authority to pass upon the bill of indietment because the offense 
charged was committed in another county challenges the jurisdic- 
tion of the court and where the plea is sustained the action should 
be dismissed, and where after sustaining the plea the court trans- 
fers the cause te the county in which the crime was alleged to have 
been committed, the latter court is without power to proceed 
further, and the defendant's plea in abatement therein made is 
properly sustained, S. v. Mitchell, 439. 


B Pending Action, 
b Same Subject Matter 
1. Where a judgment in a pending action would not support a plea of 
res judicate in a second action, and the two actions are not the 
same and the results sought are dissimilar, a plea in abatement in 
the second action on the ground that another action between the 
parties was then pending is properly overruled. Comr- of Banks 
vt. Gavin, S43. 
ABORTION. 
B Proseeution and Punishment. 
ec Evidence 
1. Upon the trial of a physician for procuring an abortion (C. 8., 4226) 
testimony of a conversation between the physician and the woman 
as to an abortion about four months prior to the time in con- 
troversy is irrelevant and incompetent and its admission in evidence 


is prejudicial to the defendant and constitutes reversible error. 
S. v. Brown, 221. 


ACCORD AND SATISFACTION see Compromise and Settlement. 


ACCOUNT, Action on, Election of remedies between action on account and 
on note securing it see Election of Remedies A d 1. 
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ACKNOWLEDGMENT see Mortgages A ¢. 


ACTIONS (Causes which may be joined see Pleadings A a; Consolidation 
and severance of criminal actions see Criminal Law I f). 


B Forms of Actions for Enforcement of Particular Rights or for Redress 
of Particular Wrongs. 
€ Actions under Declaratory Judgment Act 

1. “The Uniform Declaratory Judgment Act,” ch. 102, Public Laws of 
1931, is a remedial statute and its provisions are to be liberally 
construed to effectuate its purpose of settling rights, status, and 
other legal relations, and an action instituted thereunder in acecord- 
ance With its provisions to determine the mutual rights and liabil- 
ities of the parties in respect to covenants and restrictions in a 
deed relating to a drainage ditch or canal upon lands, upon facts 
admitted in the pleadings, is authorized by the act. Walker v, 

Phelps, 344. 


2. A proceeding brought ev purte, with no contradicter present, to have 
the racial status of the petitioner determined and which is not 
brought for the purpose of determining the petitioner’s matri- 
monial status or his legitimacy, or other legal purpose, presents a 
sucial matter rather than a legal controversy, and does not come 
Within the scope of the “Uniform Declaratory Judzment Act,’ and 
the proceeding will be dismissed. Ch. 102, Publie Laws of 1981, 
In re Hubanks, 357. 


ADMISSIONS see Criminal Law G f. 


ADVERSE POSSESSION. 
D Acquisition of Prescriptive Rights by Municipal Corporations. 
a Against Railroads 

1. Where a railroad company, in the use of its land as a depot, has 
allowed the public to use a part thereof as a street to the extent 
that such use did not interfere with its use as a depot, the use by 
the public is permissive, and the town may not claim an interest 
in the land by adverse user, It. R. v. Ahoskié€, 585. 


ALIENATION see Husband and Wife F. 


APPEAL AND ERROR (In criminal cases see Criminal Law l; appeals from 
Industrial Commission see Master and Servant F i). 


A Nature and Grounds of Appellate Jurisdiction of Supreme Court. 


b Motion for New Parties in Supreme Court 
1. In this case the appellant died after the case was docketed and the 
motion of his executor that it be made a party was allowed under 
Rules of Practice in the Supreme Court, No. 37, the motion being 
made before the case was called for hearing in its reguiar order. 
Myers v. Foreman, 246. 


d Final Judgment and Premature Appeals 


1. An appeal from the granting of a motion to amend is premature, 
the appellant having suffered no harm from the allowance of the 
motion. Revis v, Ramsey, 815. 
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APPEAL AND ERROR A—Continued, 
€ Academic Questions 
1. Where: a sale sought to be restrained has taken place the plaintiff’s 


appeal from the dissolution of a temporary restraining order will 
be dismissed. Bechtel v. Trust Co., 855. 


EY Record. 
a Necessary Parts of Record 


1. Where the record on appeal fails to set out the summons or to indi- 
cate that the resident defendant had been served, and fails to show 
organization of court and that the court was properly held at the 
place and time prescribed by law, the appeal will be dismissed. 
Frazier v. R. R., 11. 


2. Where on appeal to the Supreme Court the only exceptions and as- 
signments of error are to the judgment of the Superior Court 
overruling the plaintiff's exceptions and assignments of error re- 
lating to a part of the charge of the judge of the general county 
court on the issue of negligence, and the issues and answers thereto 
and the judgment of the county court do not appear of record, 
the appeal will be dismissed, the Supreme Court being unable to 
determine from the record whether the answer of the jury to the 
issue ot contributory negligence rendered the alleged error imma- 
terial. Penland v. Tobacco Co., 58. 


3. Appeal in this case dismissed for failure of record to set out judg- 
ment. Hverett v. Fair Association, 838. 


c Form and Requisites of Transcript 


1. Exceptions must be brought forward and specifically pointed out, 
Rule 19, sec. 3. In re Will of Beard, 661. 


2. Appeals from a general county court falling within the provisions of 
Cc. S., 1608(ce) are allowed to the Superior Court, the jurisdiction 
of the Superior Court being appellate upon questions of law or legal 
inference, and on further appeal to the Supreme Court it is not 
desirable that the entire record in the Superior Court be sent up, 
but only such parts as relate to the questions to be reviewed with 
only material exceptions, properly stated, grouped and sufficiently 
compiled to enable the Court to understand them without searching 
through the record. Baker v, Clayton, 741. 


Ah Questions Presented for Review on Record 

1. In this action brought against the officers of an insolvent bank by 
its stockholders and creditors alleging damages caused by the de- 
fendant’s neglect in its management, a demand upon the receiver to 
bring the action and its refusal to do so does not clearly appear of 
record, but it appearing upon information of counsel that the case 
was not decided in the lower court on this point and that the 
demand and refusal had been made, the Supreme Court accord- 
ingly considers the case on appeal. Gordon v. Pendleton, 241. 


2. Where the record contains no statement of caSe on appeal the 
Supreme Court is limited to the consideration of the judgment, 
the appeal being considered an exception thereto. In re Bank, 281. 
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APPEAL AND ERROR A—Continued, 


F Exceptions, Assignments of Error and Procedure Necessary to Right of 
Review. 


a In General 


1. The Rules of the Supreme Court regulating appeals thereto are 
mandatory and the Court will uniformly enforce them, Baker v. 
Clayton, 741. 


b Form and Sufficiency of E.rceptions and Assignments of Error 
1. Exceptions should be brought forward, grouped, numbered, and 
sufficiently compiled to enable the Court to understand the ques- 
tions sought to be presented without a search through the record. 
in re Will of Beard, 661; Baker v. Clayton, 741. 


2, Only exceptive assignments of error will be considered on appeal. 
In re Will of Beard, 661; Bradshaw v. Conger, 797. 


3. Assignments of error to rulings of the court on a question of evidence 
should set out the testimony, in substance at least, and assignments 
of error as to other rulings should set out the attendant facts and 
circumstances, so that the court may determine the question sought 
to be presented without searching through the record. Green v. 
Dishman, 811. 


ad Appeal 

1. Where in an action by a bank against a depositor, the cashier, and 
the surety on the cashier's bond to recover the amount of an over- 
draft of the depositor’s account caused by reason of the nonpay- 
ment of the depositor’s draft against which he had been allowed 
to check, the bunk alleges that the draft was immediately credited 
to the customer's account by reason of false and fraudulent repre- 
sentations made by the depositor in respect thereto, and the jury 
finds the issue of fraud in favor of the plaintiff, and judgmeut is 
entered thereon against the depositor and the surety, providing 
for execution against the person of the depositor in the eyent 
execution was returned unsatisfied, and only the surety appeals 
therefrom: Held, the Supreme Court cannot change the issues in so 
far as they affect the defendants who had not appealed, but their 
failure to appeal does not affeet the rights of the appealing surety.. 
Bank v, Fairley, 1387. 


2. Where a surety on the bond of a contractor in the erection of a school 
building appeals from the judgment of the Superior Court he can- 
not complain of a judgment in favor of another entered against the 
board which did not appeal. Fidelity Co. v. Board of Education, 
Sod, 


38. Where, in an action by a father and mother to recover damages for 
the mutilation of the body of their dead child, the defendant's de- 
murrer on the ground that the complaint was insufficient to state 
a cause of action is sustained as to the mother and overruled 
as to the father, and the defendant does not appeal from the 
judgment, in the Supreme Court it will be deemed that the de- 
fendant admitted that the action could be maintained by the 
father, and the question of his right to maintain the action will not 
be considered. Stephenson v. Duke University, 624. 
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APPEAL AND ERROR—Continued, 
G Briefs. 


b Abandonment of Exceptions by Failure of to discuss in Briefs 


1. Exceptions taken upon the trial of an action which are not brought 
forward and discussed by the appellant in his brief on appeal is 
deemed to have been abandoned under Rule of Practice in the 
Supreme Court, 28. Piner v. Richter, 573; S. v. Smith, 581; In re 
Will of Beard, 661. 


J Review. 
b Of Discretion of Court 


1. Where the receiver of a corporation has paid under the order of the 
eourt certain sums to one of the creditors without objection by the 
plaintiff, the refusal of the trial court in his discretion to permit 
the plaintiff to later file exceptions to the orders under which the 
payments were made or Jet him set up a plea attacking the validity 
of the contract under which the claim was filed, is conclusive and 
not reviewable on appeal. Killian v. Chair Co., 238. 


2. Where a party files an affidavit and certificates of physicians stating 
that he is too ill to attend court, and there is no evidence in con- 
tradiction thereof, the trial court may well grant his motion for a 
continuance upon such terms as the court deems just to the parties, 
and upon appeal to the Supreme Court from his refusal to grant 
the motion a new trial may be granted when it appears that the 
moving party has been deprived of his right to be present at the 
trial or to have witnesses whose testimony is essential to his cause 
present. In this case the question is not decided, a new trial being 
awarded upon another ground. Abernethy v. Trust Co., 46. 


3. The granting or refusing of a motion of a party for a continuance 
of a cause rests in the sound discretion of the trial judge before 
whom it is heard, and the exercise therecf is not reviewable on 
appeal in the absence of gross abuse, and where it appears that 
the judge acted after a careful and unbiased investigation of the 
circumstances, his refusal to grant the motion will not be disturbed. 
S. v. Rhodes, 101. 


4. An appeal from the refusal to grant a continuance, which involves 
no question of law or legal inference, will be dismissed. C. S., 560. 
In re Bank, 201. 


d). The action of the trial court in setting aside the verdict in his dis- 
cretion as being against the weight of the evidence involves no 
question of law or legal inference and is not subject to review on 
appeal. Welch v. Hardware House, 641. 


ec Of Findings of Fact 
1. Judge's finding that parties consented to rendition of judgment out 
of term and county is conclusive. Killian v. Chair Co., 28. 


2. The findings of fact by the trial court are conclusive on appeal when 
supported by any competent evidence, but where the record doves 
not contain evidence in support of a finding it will not be sustained 
on appeal. Patrick v. Bryan, 62. 
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APPEAL ANI) ERROR J c—Continued. 


3. Where the trial court upon conflicting evidence finds as a fact that 
the summons in the action was in fact served on the defendant, the 
finding is conclusive, and where upon such finding: the defendant's 
motien to set aside a judgment rendered therein by default under 
the provisions of C. 8., 600, on the ground that service had not 
been made will be upheld. Hooker v, Forbes, 364. 


4, Where upon a motion to set aside a judgment for surprise, excusable 
neglect, ete, the court finds as a fact upon supporting evidence 
that the moyant has no meritorious defense, the finding is conclusive 
on appeal. I’ellos v. Allen, 375. 


5. The findings of fact by the trial court, when supported by evidence, 
are as conclusive as the verdict of a jury. Kelley v. Clark Co.,, 700; 
Sash Co. v. Mooney, 830. 


d Presumptions and Burden of Shoring Error 


1. On appeal the burden is on the appellant to overcome the presump- 
tion against error. Frazier v. R, R., 11; Mangum vo. Winstead, 
252; Baker v. Clayton, 741: Rogen v. Luff, 819; Ifoore v. Boone, 
838, 


2. The appellant must show not only that error had been committed 
upon the trial in the lower court, but also that the alleged error 
was prejudicial. Rudd v. Casualty Co., 779, 


3, Where the trial judge has allowed a motion to make the receivers of 
a defendant corporation a party defendant in an action for dam- 
ages, it will be assumed, nothing to the contrary appearing, that 
there were facts before the court sufficient to justify his order, 
Alford «. R, R., 719. 


4, Where the jury finds upon one issue that the defendant tendered the 
plaintiff the correct amount recoverable under a subsequent issue 
and fails to answer the subsequent issue, it will be assumed that 
the tender was properly made and is available to the plaintiff, 
and error will not be found on appeal, the burden of showing 
error being upon the appellant. Bradshaw v. Conger, T9T. 


lade j 


» Where on appeal the Supreme Court is evenly divided in opinion, 
one Justice not sitting, the judgment will be affirmed without 
becoming a precedent. Nathan v. Fields, 848; Campbell v. Comr. of 
Banks, 847; Garrison v. R. R., 851. 


e Harmless Error 


1. A party to an action who objects to the admission of certain evidence 
nay not maintain his exception on appeal when evidence substan- 
tially the same has later been introduced on the trial without 
objection. Ingle v. Green, 116. 


2. The Supreme Court will not grant a new trial where the alleged 
error is not prejudicial to the appellant and. there is no prospect 
of ultimate benefit to him if the judgment should be set aside. 
Avery v. Guy, 152; Taylor v. Ins. Co,., 659; Kelley v. Clark Co., 
750: Bechtel v. Weaver, 856. 
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APPEAL AND ERROR J e—Continued. 


3. 


“I 


Where an exception is entered to the exclusion of certain testimony 
it must appear of record on appeal what the testimony, if per- 
mitted, would have been, or the exception will not be considered. 
S. v. Brewer, 187; Kelley v. Clark Co., 750. 

An order continuing a wife’s motion for alimony pendente lite to the 
hearing without prejudice to either party is held not to be subject 
to appellate interference. Newell uv. Newell, 255. 


. Where upon appeal from an order or judgment relating to the 


priority of payment of liens and debts against property in a re- 
ceiyer’s hands, the appellant fails to show a request for findings 
of fact upon which the order was entered or to show that he would 
be injured by the judgment excepted to, the judgment will be 
affirmed on appeal. Tyson v. Smith, 428, 


Where the answers of the jury to the issues submitted renders the 
exclusion of certain evidence offered by the appellant immaterial 
or not prejudicial to him, the exciusion of such evidence, if error, 
does not entitle the appellant to a new trial. Brown v. Feather- 
stone, 569. 

Where the evidence is not sufficient to resist a judgment as of non- 
suit in an action, the exclusion of corroborative evidence if error, 
will not be held for reversible error. Sutton v. Herrin, 599. 


Where witnesses have been repeatedly asked an incompetent question 
by counsel, but their answers have been excluded and it «ppears 
that the answers were not made in the hearing of the jury, an 
exception to the frequent repetition of the question will be overruled 
on appeal, it appearing that the appellant had not been prejudiced 
thereby. Jones v. High Point, 721. 


. Where in an action against an insurance company the plaintiff 


alleges that the driver of an automobile covered by a policy of 
liability insurance issued by the defendant had negligently inflicted 
the injury in suit and that execution against the driver had been 
returned unsatisfied, and the insurance company admits the issu- 
suance of the policy and that it was in force at the time of the 
injury, and admits liability to the extent of the judgment if the 
policy covered the particular car the insured was driving at the 
time of the accident: Held, if incompetent evidence was received 
at the trial upon matters which the defendant had admitted the 
reception of such evidence will not be held for reversible error. 
Rudd v. Casualty Co., 779. 


g Questions Necessary to Determination of Appeal 


1, 


Where the Supreme Court cn appeal reverses the judgment of the 
lower court overruling the defendant’s motion as of nonsuit, other 
alleged errors in the trial of the action become immaterial and 
will not be considered on appeal. Tart v. R. #., 52. 


K Determination and Disposition of Cause. 
d Affirmance 


1. 


Where the appellant has failed to properly present any exceptive 
assignments of error and the judgment is supported by the verdict, 
the appellee’s motion to affirm the judgment will be allowed. Jn re 
Will of Beard, 661. 


876 


INDEX. 


APPEAL AND ERROR—Continued, 
L Proceedings After Remand. 
c Subsequent Appeals 
1. Where upon a former appeal to the Supreme Court it is decided that 


the plaintiff’s cause of action is not barred by a judgment as of 
nonsuit, formerly rendered in an action between the same parties, 
because the allegations and evidence in the second action were not 
substantially identical, upon a subsequent trial and appeal the 
decision of the court that the plaintiff was not barred by the judg- 
ment as of nonsuit is the law of the case, and the question will 
not again be considered. Ingle v. Green, 116. 


ARBITRATION AND AWARD. 
E Award as Defense to Subsequent Action. 
ob Hffect and Conclusiveness of Award 
1. In determining whether an arbitration and award estops the parties 


the award will be interpreted in the light of the submission, and 
the award will estop the parties as to all matters embraced in the 
submission which were determined by the arbitrators within the 
authorization therein contained. Farmer v. Wilsoi, 775. 


2. Where a city has raised the height of a dam for hydro-electric pur- 


ARSON. 


poses and the question of damages sustained by reason of the re- 
sulting ponding of water is submitted to arbitration under an 
agreement that the arbitrators should assess such past, present 
and future damages as they might find were caused any of the 
landowners who were parties to the agreement, and the award 
made thereunder recites that “the raising of the dam has caused 
damage to certain properties” and that “we do award the parties 
listed below damages as follows’: Held, the awerd ineludes all 
damages, past, present and future, and the contention of an owner 
that it failed to award future damages cannot be sustained, and 
the award is binding on him in the absence of fraud, mistake, 
duress, or other impeaching circumstances. J/bdid, 


C Prosecution and Punishment. 
a Indictment 
1. Where in a prosecution under C. S., 4245 the indictment charges that 


the defendant burned his dwelling-house for the fraudulent purpose 
of obtaining insurance money thereon, and the court charges the 
jury that if they should find beyond a reasonable doubt that the 
defendant did the act charged ‘for a fraudulent purpose, and the 
State alleges that the fraudulent purpose” was to collect the in- 
surance money: Held, it was not necessary for the bill of indictment 
to specify any particular fraudulent purpose, and the unnecessary 
allegation in the bill is not, necessarily, fatal, anc! the judgment 
will be upheld, refined technicalities of procedure having been 
almost entirely abolished. C. §8., 4610, 4625. S. v. Morrison, 60. 


ce Evidence 
1. Where, in a prosecution under C. 8., 4242 for wilfully and wantonly 


setting fire to or burning a store-house. the evidence fails to estab- 
lish the felonious origin of the fire or the identity of the defendant 


INDEX. 877 


ARSON C c—Continued. 


as the one who committed the offense charged, or circumstances 
from which these facts might reasonably be inferred, it is insuffi- 
cient to be submitted to the jury, and on appeal the defendant’s 
motion for judgment of nonsuit will be sustained. C. 8., 4643. 
S. v. Church, 692. 


ASSAULT AND BATTERY (Jurisdiction of prosecutions for, see Criminal 
Law D bl). 


B Criminal Prosecutions. 
a Elements and Degrees of Assault 


1. In a prosecution for an assault by a man or boy upon a female it is 
not necessary for the indictment to allege that the defendant was 
over eighteen years of age, the age of the defendant being a matter 
of defense, since the degrees of assault specified in the statute 
relate to the extent of the punishment and do not create separate 
offenses, and the age of the defendant is not an ingredient of the 
crime but an exception or proviso in regard to the degree of 
punishment. S. v. Lefer, 700. 


2, Intent to inflict injury is an essential element of criminal assault, 
and in a prosecution therefor the State must prove such intent or 
criminal negligence equivalent in law to actual intent, and criminal 
negligence implies more than mere lack of due care, and where the 
State relies on the violation of a statute enacted for the public 
safety the State must prove the intentional or reckless violation 
of the statute and that such violation proximately caused the in- 
jury, and although intent may be presumed from the act, such 
presumption is not conclusive, and it is a question for the jury 
under proper instructions from the court. S. v. Agrew, Td5. 


3. The intentional violation of a statute designed to protect life, or the 
violation of such statute with a reckless disregard of consequences 
or heedless indifference to the safety and rights of others under 
circumstances from which death or bodily injury could have been 
reasonably foreseen as a probable result, is criminal negligence and 
when the proximate cause of injury, is sufficient to constitute 
criminal assault, but in a prosecution for assault growing out of 
an automobile accident an instruction that the defendant would be 
guilty if he violated a traffic statute, if such violation proximately 
caused injury to another, is erronecus, and a new trial will be 
awarded. bid. 


ad Verdict and Sentence 


1. Where a male defendant is charged with an assault upon a female 
there is a rebuttable presumption that the defendant is over 
eighteen years of age, which presumption, in the absence of evidence 
to the contrary, is evidence to be considered by the jury, but where 
the jury returns a verdict of simple assault without a finding that 
the defendant was over eighteen years of age the verdict is in- 
sufficient to support a sentence for an assault upon a female by 
a man or boy over eighteen years of age, and on appeal therefrom 
a new trial will be awarded, S. v. Lefler, 700. 
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ASSIGNMENTS. 
C Rights and Liabilities of Parties Upon Assignment. 
c Rights of Assignee 
1. Held, transferee of drafts for material used in highway could main- 
tain action on contractor’s bond. Bank v. Surety Co., 148. 


ASSIGNMENTS FOR BENEFIT OF CREDITORS. 
A Nature and Essentials. 
a Insolvency of Grantor and Security of Preézristing Debts 

1, A conveyance by a debtor of his property to secure his creditors will 
not be construed as an assignment for the benefit of the creditors 
if the grantor is solvent and the deed is to secure debts to be con- 
tracted in the future, dnd a deed of trust to secure not only pre- 
existing debts but also debts to be contracted for advancements 
to enable grantor to operate his business of merchandising and 
farming, the grantors remaining in possession, is not an assignment 
for the benefit of creditors within the meaning of C. S., 1609, and 
it is not required that the trustee therein file an inventory of the 
property coming into his hands, C. S8., 1610, and a preliminary 
order restraining the foreclosure of the deed of trust on the ground 
that the inventory had not been filed is properly dissolved. Comr. 
of Banks v. Turnage, 485. 


ASSUMPSIT—May not be relied on where contract is alleged see Contracts 
F ¢, 


AUTOMOBILES—Negligent driving of, see Highways B; assault with see 
Assault B a 2, 3; prospective purchaser driving car hel¢c. bailee and not 
agent of dealer see Principal and Agent A b 2; license taxes for see Taxa- 
tion B ec 1. 


AUTOPSY see Master and Servant F ¢ 1. 


BAILMENT—Prospective purchaser driving car held bailee and not agent 
of dealer see Principal and Agent A b 2. 


BANKRUPTCY. 
C Administration and Distribution of Bankrupt's Estate. 


b Title and Rights of Trustee (As against grantee in unregistered deed 
see Deeds and Conveyances B c¢ 1) 


1. By the terms of the Bankruptcy Act the trustee in bankruptcy is 
vested with the title of the bankrupt to property which prior to the 
filing of the petition the bankrupt could have conveyed by any 
means or which might have been levied upon and sold under judicial 
process, and where, by the terms of a will, lands are devised to a 
trustee to be held as an active trust until the happening of a cer- 
tain event and then divided among certain beneficiaries including 
the bankrupt: Held, although execution would not lie against the 
interest taken by the bankrupt under the will, the bankrupt ac- 
quired an interest thereunder which he could have conveyed, and 
under the terms of the statute the title to such interest passed to 
his trustee in bankruptcy, whether his interest was such as could 
have been conveyed being determined by the laws of this State. 
Patrick v, Beatty, 454. 
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BANKS AND BANKING. 


C Functions and Dealings (Bond of cashier see Principal and Surety 
Bd 1). 


c Deposits (Recovery on lost certificate of deposit see Lost Instruments 
Ba). 


1. In order to constitute “a deposit for a specific purpose’ as defined 
by law it is necessary that the parties intend at the time that the 
proceeds of the deposit shall remain segregated and not be used 
by the bank in its ordinary business or commingled with its general 
funds, that there be an agreement, express or implied, that the 
deposit shall not constitute a part of the general funds of the bank 
or be subject to its exclusive use or control, that the bank have 
notice or knowledge of the character of the deposit at the time 
it is made, and that the deposit must in fact swell the assets 
of the bank, and the mere tracing of the money into the common 
funds of the bank is not a sufficient identification or segregation 
of the deposit. Parker v. Trust Co., 230. 


2, Where a sum is deposited in a bank under an agreement that the 
bank boid the funds and distribute them in accordance with an 
award to be made between the interested parties by arbitration, 
and the bank receives the deposit and gives a receipt therefor 
stating that it had received the amount deposited in escrow under 
the agreement and that it would pay the sum to the interested 
parties in accordance therewith, and the deposit is credited to the 
bank’s “escrow agreement account” in its trust department, and the 
bank becomes insolvent: Held, the deposit was delivered to the 
bank under an agreement that it be applied to a particular pur- 
pose, and the bank had sufficient knowledge and notice of the trust 
character of the deposit and the purpose to which the deposit was 
to be applied, and the deposit was “a deposit for a specific purpose,” 
entitling the claimants to a preferred claim therefor against the 
assets of the bank in the receiver’s hands. J/bid. 

H Insolvency and Receivership of Banks. 
a@ Statutory Liability of Stockholders, 

1. The books of a bank establish, prima facie, who are stockholders 
therein, and these whose names appear thereon as stockholders are 
ordinarily liable, upon the bank's becoming insolvent, for the 
statutory Hability imposed upen them, C. 8., 219(a), and it is only 
when a person whose name appears on the books as a stockholder 
can show that he was not in fact the owner of the stock that he 
can escape the assessment on his stock made according to law. 
Corporation Commission v. McLean, 77. 


2. The procedure for the enforcement of the statutory liability of stock- 
holders in an insolvent bank is provided by statute, C. 8., 218(c), 
subsec. 138, and where an appeal to the Superior Court is taken 
from an assessment made according to the statutory provisions, 
ordinarily the only issues of fact which may be raised in the 
Superior Court are whether the appellant was in fact a stockholder, 
and if so, the number of shares owned by him. J/bid. 


8. Where upon appeal to the Superior Court from an assessment made 
according to law on stock in an insolvent bank, the appellants al- 
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leged that the stock was sold to them by two directors of the bank, 
made parties to the action by order of court, ard that they were 
induced to buy the stock upon false and fraudulent representations 
made by the directors as to the financial condition of the bank, 
and pray that the sale of the stock be rescinded for the alleged 
fraud and that the sellers be assessed for the statutory liability: 
Held, judgment vacating the order making the directors, the sellers 
of the stock, parties, and dismissing the appeal of the owners of the 
stock Is not error, it appearing that the stock had been owned by 
the appellants for more than a year and that they had received 
the dividends thereon, and no question of fact as to the ownership 
of the stock at the date of the assessment being raised by the 
pleadings. The remedy of the appellants for the alleged fraud 
being by independent action against the directors. Jbdid, 


4. Where the Commissioner of Banks has levied an assessment against 


a stockholder in a bank in accordance with N, C. Code, 1931, sec. 
218(c), the stockholder may not contest the validity of the levy 
upon appeal on the ground that the purchase of the stock was 
procured by the false and fraudulent representations of the officers 
of the bank, the stockholder having exercised the privileges and 
accepted the dividends from the stock for a lonyz period and not 
having objected until after the insolveney of the bank and the 
levy of the assessment. Comr. of Banks v. Carrier, S50. 


b Liability of Oficers for Wrongful Depletion of Asscts 
1. In this action against the managing officials of a bank for wrongful 


depletion of assets in mismanagement of the affairs of the bank 
in making loans in excess of the statutory limit, C. S., 220(d), 
and in making loans to themselves or upon paper with their en- 
dorsement without sufficient security, C, 8., 221(n): Held, the 
evidence is insufficient to be submitted to the jury, it appearing 
that no loss to the assets of the bank had been céused by the acts 
of the officials, and the judgment of the lower court dismissing the 
case as of nonsuit is sustained on appeal. Gordon «:. Pendleton, 241. 


d Claims, Priorities, and Distribution 
1. Deposit in this case held to be for specific purpose and constituted 


a preferred claim against receiver. Parker v. Trust Co., 230, 


2. The order of preference in the distribution of an insolvent bank's 


assets is prescribed by statute, sec. 218(c), subsec. 14, N. C. Code of 
1931, and where a depositor presents his check for payment over 
the counter of a bank which charges his account with the amount 
thereof and gives him a draft drawn on another bank which he 
deposits in a third bank, and the draft is returned unpaid: Jeld. 
upon the insolvency of the bank drawing the draft the depositor 
is not entitled to a preference in its assets, the transaction not 
coming Within the provisions of the statute for a preference when 
a bank receives a check by “mail, express or otherwise ; 
with request that remittance be made therefor,” the words “or 
otherwise” being construed in connection with the other parts of 
the statute meaning any mode of transportation analogous to those 
specified in the statute, requiring “remitting” or ‘sending’ the 
money to the payee of the check, Jforecock v. Hood, Comr, of 
Banks, 321. 
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3. Where it is established by the jury that a bank, without the 
knowledge or consent of its depositor, took his bonds and sold 
them and credited the depositor with the amount in its savings 
department: Held, upon the bank’s becoming insolvent the depositor 
is entitled to a preferred claim against the receiver to the extent 
of the value of the bonds as a special deposit, it appearing that the 
depositor had never ratified the act of the bank by drawing on 
the fund or otherwise. Heckstall v, Bank, 350. 


4, Where in an action by the receiver of a bank to recover assets of the 
bank pledged with a depositor to secure the deposit, the receiver 
contends that the pledge was without consideration and void, and 
the depositor contends that the security was given in consideration 
of future or increased deposits, and the receipt therefor is ambig- 
uous: Held, the exclusion of testimony of the active president 
of the bank as to a conversation with the active vice-president of 
the depositor tending to establish that the security was given in 
consideration of future or increased deposits is error, there being 
no testimony by other witnesses supplying the excluded testimony. 
Comr, of Banks v. Mills, 509. 


5. In an action against the Commissioner of Banks he must be sued in 
his individual hame as such and not in the name of his office, 
but a defect in this respect may be cured by amendment. Chowan 
County v. Comr, of Banks, 672. 


6. The Commissioner of Banks is in the nature of a statutory receiver 
of an insolvent bank when he has taken over its assets for the 
purpose of liquidation, and it is required that a depositor or 
claimant against the bank's assets in his hands must file his clatm 
with the Commissioner and afford him an opportunity to pass 
thereon befcre bringing suit, and where the complaint fails to 
allege the filing of the claim with the Commissioner and his refusal 
thereof, it fails to state a cause of action against him, and his 
demurrer to the complaint is properly sustained. Buncombe County 
v. Comr. of Banks, 792. 

e Collection of Notes and Assets, Off-sets and Counterclaims 

1. The maker of a note to a bank, thereafter becoming insolvent, who 
admits his liability thereon has the burden of showing payment 
or of establishing a counterclaim or other matters in avoidance 
set up against the insolvent bank in an action brought by the Com- 
missioner of Banks on the note. Comr, of Banks v. White, 311. 


2, The right to set off a claim against an insolvent bank against an 
amount due by the claimant to the bank is dependent on whether 
the bank was indebted to the claimant at the time of its receiver- 
sbip, and when the obligation of the bank was assigned to the 
claimant after the receivership there is no mutuality of obligation 
that would permit the allowance by the receiver of the off-set, nor 
can the right of subrogation be successfully maintained when the 
indebtedness assigned, evidenced by the receiver's certificate, arose 
after the date of the receivership. Jbid. 


3. A surety company issued to a county a bond indemnifying it against 
loss for deposits in a certain bank, and the surety company was 
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I 


likewise indemnified against loss by a bond of the directors of the 
bank. Later the bank became insolyent and went into a receiver's 
hands. The surety company paid the county the amount of the 
bond, which covered a part of the county depesits, and the county 
assigned to it the part of the deposit thus paid. The directors of 
the bank paid the surety company the amount of the bond on their 
contract to indemnify, and received an assignment from the surety 
company, which they proved and received the receiver's certificate 
therefor. One of the indemnifving directors owed the bank a note 
and sought to off-set this obligation with the receiver's certificate 
issued to him: Held, at the time of the insolyency of the bank 
there was no mutuality of indebtedness between the direetor and 
the bank, and the county would be entitled to payment in full 
of the remainder of its deposit before its indemunitor or its assignee 
would be entitled to payment on the assigned claim., and a judgment 
allowing the director the off-set on the assigned claim was erro- 
neous. bid. 


4, Where the complaint in an action by the Commissianer of Banks to 


recover on certain notes alleges that the notes were among the 
assets of a bank since becoming insolvent and placed in the Com- 
missioner’s hands, an answer denving the allegation that the notes 
were among the assets of the bank when it became insolvent raises 
an issue of fact for the jury ta determine, and a judement for 
the plaintiff upon the pleadings is erroneous. Comr, of Banks v. 
Johnson, 387. 


5. An action on a note payable to a bank since beeoming insolvent and 


placed in the hands of the Commissioner of Banks must be brought 
in the name of the person holding the office of Commissioner of 
Banks as such officer, as otherwise confusion might arise on the 
officer's official bond, and where the action is brought in the name 
of the office only, the judgment of the lower court overruling the 
defendant's demurrer will be reversed, and upon receipt of the 
certificate of reversal, C. S., 1417, the lower court may allow an 
amendment of the summons and complaint in accordance with the 
opinicn, C. 8., 515, 547. Comr. of Banks ve Harvey, 880. 


6. An action by the Commissioner of Banks must be brought in the 


name of the officer occupying the position of “‘ommissioner of 
Banks and not by the ‘Commissioner of Banks,’ but the defect 
may be cured by amendment. Comr. of Banks v. Johnson, 387; 
Comr, of Banks uv. Mills, 500; Comr. of Banks v. Gavin, S43; 
Comr, of Banks v. Carrier, 850. 


Criminal Responsibility of Officers, Directors and IEimployees. (Admissi- 
bility of books of bank in actions against see Criminal Law G i, Gs.) 

a Definition of General Terms 
1. Where the solveney of a bank is material on the trial of an indict- 


ment for misapplication of county funds and consyiraey to defraud 
the county, the meaning of the word “insolvent” is correctly de- 
fined as being that the bank could not meet its depesit liabilities 
as they became due in the regular course of its business, or that 
the actual cash market value of its assets was insufficient to pay 
its liabilities to depositors and creditors. C. 8., 216(a). S. «. 
Shipman, 518, 
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BANKS AND BANKING I—Continued. 
b Permitting Deposits to be dfade When Bank is Insolvent 

1, A bank is insolvent within the meaning of the statute making an 
officer criminally liable for permitting deposits to be received with 
knowledge of its insolvency, when the actual cash market value of 
its assets is not sufficient to pay its liabilities to its depositors or 
other creditors, and Held, the charge of the court upon the evi- 
dence in the case was correct, S. v. Brewer, 187. 


2) Upon the trial in this case of an officer of an insolvent bank for 
permitting deposits to be received atter knowledge of its insolvency : 
Held, testimony of the officer's admissions that he knew of the 
insolvency of the bank at the time in question with his explanation 
thereof is held competent on appeal. Ibid. 


cs 


. On the trial of a bank official for permitting deposits to be taken 
by employees when he knew the bank to be insvlvent, section 
PP4(g), N. C. Code (Michie), a question asked a certitied public 
accountant who had testified tu the bank’s insolvency as to whetber 
he had considered reports made to the Corporation Commission 
covering a certain period is properly excluded as ves inter ailios 
actu. Lbid. 


4, Where an officer of a bank is on trial under an indictment charging 
that he permitted deposits to be made in the bank when he knew 
it was insolvent, an instruction supported by the’ evidence is not 
erroneous that the jury must not convict upon an assumption of 
the defendant's guilt but that they must find beyond a reasonable 
doubt from the evidence that the defendant was guilty of the offense 
charged against him, or that he had actual knowledge of the in- 
solvency as defined by the court, and that the opinicn of bank 
auditors and examiners is not conclusive. ibid. 

c Misapplication and Embezzlement 

1. Where on the trial of a bank president for conspiracy to defraud a 
county by having the county issue its note and deposit the proceeds 
in) the bank when the bank was insolvent, and evidence is properly 
admitted that the president was heavily indebted to the bank and 
had an overdraft in a large amount: Held, the exclusion of testi- 
mony that the president had given the receiver of the bank a 
deed of trust on property to secure the bank against loss on 
account of any sums.he might owe the bank is not error. S. wv. 
Shipman, 918. 

d False Entries on Books of Bark 

1. The essential elements constituting a statutory offense must be 
sufficiently set out in the indictment whether the language of the 
indictment follows the statute or not, and in this respect the object 
of the statute may be relevant upon the question, and the intent 
and purpose of N. C. Code, 224(e), is to prevent the deception 
of the officers of the bank or the depletion of its assets or injury 
of its business by falsification of the bank’s books by its officers 
or employees, and an indictment for the offense is not sufficient 
which merely charges such falsification without showing that the 
false entries were material or affected the interest of the bank or 
deceived its officers. S. v. Cole, 592, 
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BATHING RESORTS—Where lake is not operated for profit rule of liability 
of proprietors of bathing resorts does not apply see Negligence A c 6, 


BILL OF DISCOVERY. 
C Inspection of Writings. 
a Right thereto in General 


1. Whether the trial court shall grant an order for the inspection of 
writings upon a sufticient affidavit rests in his sound discretion. 
Dunlap v. Guaranty Co., 651. 


b Affidavits, Procedure and Order 


1. C. S., 1828, supersedes the equitable bill of discovery and should be 
liberally construed, but the former practice is a material aid in 
the construction of the statute, and the fundamental requirements 
of the statute must be complied with, and the affidavit supporting 
the order must sufficiently designate the writings sought to be 
inspected and show that they are material to the incjuiry, and where 
the affidavit is insufficient the order based thereon is invalid. 
Dunlap v. Guaranty Co., 651. 


2, Where an affidavit filed by a party as the basis for his motion for 
the inspection of writings states that the adverse party has in his 
possession certain papers pertinent and relative to the merits of the 
action, and asks for the inspection of certain reports between the 
adverse party and his agent and certain correspondence between 
various persons, without any statement of facts showing that the 
papers were material or any allegation or proof that such papers 
existed or that their ecntents were known, and the writings are 
not sufficiently described to enable the court to determine their 
relevancy and materiality: Held, the affidavit fails to comply with 
the statutory requirements and the order of the court based thereon 
granting the motion is insufficient, and on appeal the order will 
be set aside, Jbid. 


BILL OF PARTICULARS see Indictment D. 


BILLS AND NOTES. 
A Requisites and Validity. 
a Consideration 


1, Where the creditor of a corporation accepts its notes endorsed by its 
stockholders and directors in settlement of the debt he extends 
the maturity of the debt and gives up his right to reduce the debt 
to judgment until after the maturity of the notes, and the endorse- 
ment of such notes by a stockholder and president of the corpora- 
tion is suppaerted by a legal consideration, and he is liable thereon 
although at the time of the endorsement he did not have sufficient 
mental capacity to make the endorsement, the peyvee having no 
notice of such mental incapacity. Searcy v. Hammett, 42. 


€ Mental Capacity 


1. Where endorser does not have sufficient mental capacity to execute 
contract his endorsement is not binding on him unless he, indi- 
vidually, received consideration. Searcy v. Hammett, 42. 
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BILLS AND NOTES— Continued, 
B Negotiability and Transfer. 
c Instruments Negotiable 


1. A bond which is negotiable in its origin continues to be negotiable 
until it is discharged by payment or otherwise, unless there is a 
restrictive endorsement by a holder thereof. C. S., 3028. Thomas 
v. De Moss, 646. 


2, Where a bond is a negotiable instrument under the laws of this 
State, C. S., 2982, provisions therein that the bond should be pay- 
able to bearer, or if registered to the registered holder only, and 
provisions for an extension of time, upon application of the maker, 
in the discretion of trustee in the deed of trust securing it, does 
not change its negotiable character, since a holder in due course 
does not forfeit his rights against the maker by the registration 
of the bond in his option, and unless an extension is granted under 
the terms of the bond it is payable at a fixed time according to 
its tenor. Ibid. 


3. Where a bond secured by a deed of trust is in all respects negotiable 
its negotiable character is not affected by provisions in the deed 
of trust incorporated in the bond by reference thereto that sums 
paid by the trustee or holder of the bond for taxes or insurance 
should be deemed principal money and secured by the deed of trust, 
the provisions of the deed of trust stipulating only that such sums 
should be secured thereby but not added to the amount of the 
bond, and the bond is in a sum certain and is negotiable. Ibid. 


G Payment and Discharge. (Rights of sureties to contribution upon pay- 
ment see Contribution A a.) 


a Agreements for Payment from Particular Fund 


1. Where a father conveys his lands to certain of his children who 
execute notes payable to a bank secured by a deed of trust on the 
lands in which the president of the bank is trustee, 4nd the pro- 
ceeds of the notes are used te reduce the father’s indebtedness at 
the bank in order to bring it within the amount the bank could 
loan to one inidividual, in an action on the notes: Held, parol 
evidence is admissible to show that at the time of the execution 
of the notes it was agreed that they should be paid out of the 
proceeds of the land, it appearing that the children were acting 
solely for the benefit of their father in the execution of the notes 
and that they received no consideration therefor and had no 
equitable interest in the lands, and that the whole transaction 
was in effect an indirect mortgage by the father negotiated by 
the president of the bank for the protection of the bank and the 
exclusive benefit of the father. Stack v. Stack, 461. 


¢ Payment to Collecting Agent 


1. Evidence of payment to collecting agent held sufficient to be sub- 
mitted to jury. Acceptance Corp, v. Fletcher, 170; Edmundson 
v. Wooten, 304. 
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H Actions on Notes (Election of remedies between action on account and 
on note given therefor see Flection of Remedies A d 1). 


a Presumptions and Burden of Proof 


j. The possession by plaintiff of promissory notes sued on raises a 
presumption that he has the right to recover thereon, rebuttable 
by the defendant's evidence. Comr. of Banks v. Johnson, 887; 
Thompson v. Johnson, S17. 


2, The burden is on the maker to prove failure of consideration when 
relied on by him in an action by the payee of the note. Fertilizer 
Co. v, Summerell, 888. 

b Pleadings 

1, The payee or endorsee of a negotiable instrument is prima facie the 
holder and owner, and entitled to sue thereon, and in an action 
by the payee, a demurrer on the ground that the complaint failed to 
allege that the plaintiff was the owner or holder of the note is 
properly overruled, it being for the defendant to show the contrary 
as a defense. Thompson v. Johnson, 817. 


I Cheeks. 
b Rights and. Liabilities of Drawer, Payee, Bank of Deposit, and Banks 
in Course of Collection 

1. A check is only conditional payment, but the payee must exercise 
due diligence in presenting it for payment, and where his failure 
to exercise such diligence causes loss he must suffer it, due dili- 
gence being determined in accordance with the facts and cireum- 
stances of each particular case, C. 8., 8168, 2978, and where upon 
a motion to set aside a judgment for surprise and excusable neglect, 
C. S., 600, it appears that the movant’'s neglect was excusable, and 
that his defense was that the plaintiff's agent went to the drawee 
bank to cash the defendant’s check, saw there was a run on the 
bank, and stood in line in front of the paying teller's window from 
10:30 a.m. to 1:00 p.m. without getting the check cashed, that the 
bank did not close until 2:00 p.m., and it is found as a fact that 
others standing in line behind the plaintiff’s agert, and who re- 
mained in line, cashed their checks: Held, an orctler denying the 
defendant’s motion to set aside the judgment on the ground that 
the defendant had not showed a meritorious defense is error. 

Chevrolet Co. v. Ingle, 159. 


2. Where the trial court finds upon sufficient evidence that the plaintiff 
ordered the trust department of a bank to purchase certain stock 
for her and that the order was executed by a brokerage company 
at the instance of the bank, that upon notification to the bank of 
the execution of the order the bank sent the brokerage company 
a check for the full purchase price and notified it of the name 
of the purchaser, and immediately charged the check to the plain- 
tiff's account, that the brokerage company deposited the check in 
the same bank and that the bank credited the aecount of the 
brokerage company with the amount of the check before the end 
of the day's business and notified the company of the deposit, all 
in accordance with the regular course of dealing between the 
parties, and that the bank was insolvent and closecl its doors the 
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next day: Held, the money represented by the check passed from 
the plaintiff to the brokerage company and was subject to its 
orders until the closing of the bank, and the stock so purchased was 
the property of the plaintiff, and where the brokerage company has 
refused to deliver it and has resold it and retained the money from 
the resale, it is liable to the plaintiff for the amount of the loss 
sustained by her. Kelley v. Clark Co., 750. 


BLOODHOUNDS see Criminal Law G o. 


BONDS—Negotiability of see Bills and Notes B c; Taxation see Taxation; 
Rights against bonds executed under suspended sentence sce Criminal 
Law K a 1], 2. 


BOUNDARIES see Deeds and Conveyances D. 


BREACH OF THE PEACE. 
B Peace Bonds. 
a Procedure 


1. Where a justice of the peace has acquitted the defendant upon a 
warrant charging only a simple assault, he is without authority 
to put the defendant under a peace bond unless the statutory 
procedure relating thereto has been complied with. S. wv. Myrick, 
688. 


BROKERS. 
A Creation and Incidents of the Relationship. 
ce Powers and Authority of Brokers 

1. Where, under an agreement with the owner, an agent has subdivided 
and sold certain land at public auction on certain terms of pay- 
ment, and a purchaser at the sale has given notes secured by a 
mortgage payable to the owner, the agent has no authority to agree 
to rescind the sale and cancel the notes upon a conveyance of the 
property to the agent unless the owner consents to or ratifies 
the transaction, and when this has been done without the owner's 
knowledge he may successfully maintain an action on the notes 
against the purchaser at the sale to recover the deficiency after 
foreclosure of the mortgage according to its terms and the applica- 
tion of the proceeds of the sale to the notes. Strowd v. Whitfield, 
132. 


D Right to Compensation. 
b Upon Securing Purchaser: Arbitrary Refusal of Principal to Sell 


1. Where the plaintiff and defendant have entered into a written con- 
tract for the division of profits from the sale of land owned by 
the defendant if the plaintiff should procure a purchaser at a 
reasonable price, the reasonableness of the price is not one to be 
arbitrarily determined by the defendant, and where there is evi- 
dence tending to show that the plaintiff had procured a purchaser 
ready, able and willing to pay a reasonable price, the reasonableness 
of the price offered is to be determined by the jury under proper 
instructions from the court, and the plaintiff may recover his 
commissions if the defendant arbitrarily refused to accept the 
offers procured. Ingle v. Green, 116. 
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E Actions for Commissions, 
ad Evidence 


1. In an action on a contract providing for a division 02 profits from the 
sale of land owned by the defendant if the plaintiff should procure 
a purchaser at a satisfactory price within a certain time, testimony 
of proposed purchasers procured by the plaintiff that they were 
ready, able and willing to perform their offer of purchase within 
the time specified is competent upon the question of the defendant's 
arbitrariness in refusing to sell. Jngle v. Green, 116. 


to 


Where it is material upon the trial as to whether a purchaser of 
lands procured by the plaintiff under his contract with the defend- 
ant, offered a reasonable price for the locus in quo, it is competent 
for a witness having experience and observation 7o testify to the 
value of the land at the time of the offer to buy, the probative 
foree of the testimony being for the jury. Jdid. 


BUILDING AND LOAN ASSOCIATIONS. 
D_ Insolvency and Receivers. 
a Rights and Liabtlities of Borrowing Stockholders 

1, Where in an action by a receiver of a building and loan association 
the issue is raised as to whether the defendant had made pay- 
ments in monthly installments on the amount borrowed from the 
association or whether the payments were installments on stock 
purchased by him: Held, the issue should be submizted to the jury, 
and if it should find that the defendant was a shareholder he is 
not entitled to have the amounts paid by him on his stock credited 
to his indebtedness to the association. Penn uv. King, 174. 


BURDEN OF PROOF see Evidence C, Criminal Law G a. 


CANCELLATION AND RESCISSION OF INSTRUMENTS. 
A Right of Action and Defenses. 
b For Fraud 
1, Where, in an action for the cancellation of certain deeds on the 
ground that their execution was procured by false and fraudulent 
representations as to the value of stock given by the grantee to the 
grantor in consideration of the deeds, it appears that certain of the 
deeds were executed sometime after the execution of the first 
deeds, and that the stock in the same corporation was given in 
consideration in both transacticns: Held, the grantor had ample 
opportunity between the dates of the transactions to investigate the 
value of the stock uninfluenced by the representations of the 
grantee, and the instructions of the trial court in azcord with this 
principle will not be held for error. Brown v. Featherstone, 569. 


2. While a centract may ordinarily be set aside for fraud, misrepre- 
sentations of a promissory nature are not embraced in the rule. 
Colt Co. v. Norwood, 819. 
B Proceedings and Relief. 
d Hvidence 


1. In an action for the cancellation of certain deeds upon allegations 
that the execution of the deeds was precured by false and fraudu- 
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lent representations as to the value of certain stock given by the 
grantee to the grantor in consideration of the deeds, evidence as 
to acts of the stockholders of the corporation relating to the sale 
of the corporate property are incompetent as evidence of the value 
of the stock at the time of the transfer when the meeting at 
which such action was taken by the stockholders was held many 
months after the transfer of the stock to the plaintiff. Brown v. 
Featherstone, 569. 

e Rights and Status of Parties Upon Cancellation of Instrument 

1. The object of a judgment rendered in favor of the plaintiff in an 
action for the cancellation of certain deeds for fraud is to put 
the parties in statu quo, and where the consideration for the deed 
is Gertain stock in a corporation and the grantor tenders the re- 
turn of the stock to the grantee with the amount of the dividends 
thereon since the transfer, and there is no evidence that the value 
of the stock had been decreased by any act of' the grantor since the 
transfer, the judgment should order the cancellation of the deeds 
and the return of the stock, and a judgment ordering the cancella- 
tion of the deeds and ordering the grantor to pay the grantee the 
value of the stock at the date of the transfer is erroneous, Brow v, 
Featherstone, 569. 


CHARACTER EVIDENCE see Criminal Law G ¢. 


CHATTEL MORTGAGES (Conditional Sales see Conditional Sales; contract 
held pledge and not chattel mortgage see Pledges A d 1; right of mort- 
gagee upon sale of property for taxes see Taxation H f). 

B Lien and Priority. 
a As Against Other Liens and Claims 

1. Where the purchaser of an automobile signs a title-retaining contract 
to secure the balance of the purchase price, and, prior to making 
the down payment and the delivery of the car, executes a chattel 
mortgage thereon to a third person to secure méney borrowed, and 
the chattel mortgage is registered prior to the registration of the 
title-retaining contract: Held, the lien of the chattel mortgage is 
superior to that of the title-retaining contract. C. 8., 3311, 3312. 
Jordan v. Wetmur, 279. 


CHECKS see Bills and Notes I. 
CITIES AND TOWNS see Municipal Corporations. 


CLERKS OF COURT. 
C Jurisdiction and Powers (Clerk has no authority to receive payment of 
mortgage for mortgagee see Mortgages G a). 
aIn Gencral 


1. Although Art. IV, sec. 17, of the Constitution of 1868 relating to the 
probate jurisdiction of the clerks of the Superior Courts was 
stricken out of the Constitution of 1873, and the Constitution does 
not now prescribe the jurisdiction of clerks, the clerks now perform 
the duties formerly pertaining to the office of judges of probate, 
and such jurisdiction is exercised separate and distinet from 
their general duties as clerks, C. S., 1, 938(14). In re Estate of 
Styers, 715. 
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COMMON LAW. 
A Present Force and Effect. 
adn General 


1. The common law prevailing before the adoption of our Constitution 
and which was not destructive of, repugnant to, or inconsistent 
with the freedom and independence of the State and which has 
hot become obsolete is in full force in this State, C. 8., 970, unless 
it has been repealed, abrogated, or modified by statute, but those 
parts of the common law which are embedded in our Constitution 
are het subject to repeal or modification by statuce. NS. v. Mitehell, 
439, 


COMPENSATION ACY see Master and Servant F. 


COMPROMISE AND SETTLEMENT. 
A Transactions Operating as Compromise and Settlement. 
a Acceptance of Cheek Stating for Full Payment or Settlement 

1. Where a statement is sent of a disputed account showing a balance 
due in a certain amount accompanied by a check therefor pur- 
porting to be in full settlement, the payee by aceepting the check 
and receiving the money effects a settlement and is bound thereby 
in the absence of fraud, etc. Harris v. Kennedy, 487. 


2. Where a dispute arises between the parties to a vontract and the 
party to be charged tenders a check purporting to be in full settle- 
ment thereof except for one enumerated item, the acceptance of 
the check constitutes a full settlement of the matter except for 
the enumerated item, and whether a controversy had arisen before 
the tender of the check is an issue of fact for the jury, but where 
the testimony of the party denying such settlement is to the 
effect that such dispute has arisen prior to the tender of the check 
a directed verdict on the issue is not error, and the fact that the 
check later tendered in full settlement of the item excepted in 
the first was refused does not alter this result. Bradshaw v. 
Conger, 796. 


CONDITIONAL SALES see Sales I, 
CONFESSIONS see Criminal Law G 1. 


CONSOLIDATED STATUTES AND N. C. CODE (Michie). (For convenience 
in annotating. Construction and operation of statutes see Statutes.) 
Cc. 8. (OR CODE). 
SEC, 
1, 988(14). Duties of clerk in appointing and removing administrators 
are separate from general duties. In re Estate of Styers, 715. 


74, SO, Where personalty is insufficient to pay debts of estate realty may 
be sold under order of court, and heirs at law take realty subject 
to the debts. Avery v. Guy, 152. 


137. Provision in Compensation Act for payment of awards is statutory 
modification of distribution statute. Heavner v. Lincolnton, 400. 


137(6). Does not affect father’s preferential right to maintain action for 
mutilation of dead body of child. Stephenson v. Duke University, 
624, 
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SEC, 

160. Only personal representative may bring action for wrongful death. 
Broun v. R. R., 256. Personal representative may institute action 
for death of employee pending award. Phifer v, Berry, 388. 


216(a). Definition of “insolveney” of bank held correct. S. v, Shipman, 
o18. 

218(c). Depositor presenting check over counter and obtaining draft on 
another bank held not entitled to preference. Jferecock v. Hood, 
321. Ordinarily only issue of fact that may be raised on appeal 
from statutory assessment of bank stock is the issue of ownership. 
Corporation Commission v. McLean, TT. 


219(a). Owner of stceck is liable for statutory assessment and books of 
bank are prima facie evidence of ownership. Corporation Com- 
mission v. McLean, TT, 


2290(d), 221(n). Evidence in this case held insufficient to sustain action 
gainst officers for wrongful depletion of assets. Gordon v, Pendle- 
ton, 241. 


294(e),. Indictment in this case for making false entries held insufficient. 
N,v. Cole, 592. 


2°4(2). Admissibility of evidence in prosecution under this section. S. v. 
Brewer, 187. 


279, Irregularity in diverce proceedings is not ground for declaring chil- 
dren by subsequent marriage illegitimate. Reed v. Blair, 745. 


446, 461. Action by personal representative of deceased employee against 
third person does not abate where insurance carrier is subrogated 
to administrator's right of action pending litigation. Phifer v. 
Berry, 388, 


473. Order that jury be drawn from body of another county rests in 
discretion of court. S. v. Shipman, 518. 


476, 547. Negligent failure of clerk to sign summons held formal defect - 
remedial by amendment. Hooker v. Forbes, 3864. 


511(4, 5). Defect of parties may be taken advantage of by demurrer when 
defect appears on face of complaint and is material. Sims v. 
Dalton, 249. 


515. Plaintiff given right to move to amend after demurrer is sustained 
in Supreme Court. McKéel v. Latham, 319. Where action is dis- 
missed for misjoinder of parties and causes the court has no 
jurisdiction to allow amendment. Grady v. Warren, 638. 


515, 547. Upon receipt of certificate of reversal of judgment overruling de- 
murrer lower court may allow amendment. Comr. of Banks v. 
Harvey, 380. 

519. Only determinative issues of fact arising from pleadings and evidence 
must be submitted to the jury. Jeffreys v. Ins. Co., 368. 


542, Allegation that libelous matter was sent through the mails on post 
eard is insufficient allegation of publication. McKeel v. Latham, 
319. 
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SEC, 
547, 507. Amendment in this case did not substantially change cause 


alleged and pleadings were not inconsistent. Adwards v. Turner, 
628. 


060. Motion for continuance is addressed to discretion of court. Jn re 
Bank, 251. 


064. Where charge fails to state evidence of party reletive to material 
point a new trial will be awarded. Myers v. Foreman, 246. Where 
the court fails to instruct the jury as to application of law to the 
substantial features of the case a new trial will be awarded. 
Comr. of Banks v. Afills, 509. Charge stating facts in clear and 
concise manner and explaining law arising therecn meets require- 
ments of the statute. 8S. vu. Fleming, 512; In re Will of Beale, 618. 
In action to set aside deed on ground that private examination of 
wife had not been taken, instruction that the statute should be 
abolished and that a woman would not do anything she did not 
want to do held prohibited expression of opinion by court. Aber- 
nethy v. Trust Co., 46. 


567, On motion of nonsuit all evidence is to be considered in light most 
favorable to plaintiff. Pearson v. Sales Co., 14; Almond v. Oceola 
Mills, Inc., 97. And only evidence favorable to plaintiff will be con- 
sidered. Smith v. Granite Co., 805. Tividence which raises mere 
suspicion or conjecture is insufficient. Sutton v. Herrin, 599. Where 
defendant does not make motions for nonsuit in accordance with 
statutory provisions he waives question of sufficiency of evidence. 
Harris v. Buie, 684. After reserving ruling on motion of nonsuit 
court may not set aside verdict for insufficiency of evidence as a 
matter of law. Batson v. Laundry, 560. 


600. Motion to set aside must be made within one year and movant must 
show meritorious defense, and court’s finding upon conflicting 
evidence that movant had failed to show meritorious defense is 
conclusive. F'ellos v. Allen, 375. Refusal of motion to set aside 
judgment for surprise, etc., held proper. Anderson v. Ins. Co., 835, 
Motion to set aside for failure of service properly refused where 
court finds as fact upon supporting evidence that summons had 
been served. Hooker v. Forbes, 364. Upon evidence that payee 
failed to use due diligence in presenting check fincling that drawer 
did not have meritorious defense held error. Chevrolet Co. v. Ingle, 
158. Wife’s neglect to file answer upon assurance of husband that 
he would do so held excusable in joint action against them. Bank 
v. Turner, 162. 


637. On appeal from order of clerk appointing administrator Superior 
Court may reverse order but should then remand the case. 
In re Estate of Styers, 715. 


673, 1637. Plaintiff suggesting fraud in defendant's affidavit of insolvency 
must sufficiently allege and prove fraud. Hayes v. Lancaster, 515. 


677(8, 4). Execution will not lie against interest of cesiui que trust in 
property held by trustee in active trust. Patrick v, Beatty, 454. 
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SEC, 


711, 712, 719, 667, 668. Supplemental proceedings must be instituted with- 
in three years from issuance of execution. Harvester Co. v. Brock- 
well, 805. 


896. Tender of amount due does not vary rule that where plaintiff is 
entitled to recover any amount nonsuit may not be entered. Penn 
v, King, 174. 


970, Common law prevailing before adoption of the Constitution is in 
force in this State unless modified by statute. S. v. Mitchell, 440. 


1023, 249. Indictment against State Bank Examiner and members of Cor- 
poration Commission must be found by Wake grand jury. S. wv. 
Mitchell, 440, 


1035(2). Loeal telephone exchange is subject to control and regulation of 
Corporation Commission, 610. 


1241, 1248. Costs follow judgment and were correctly taxed against plaintiff 
in this case. Bundy v. Credit Co., 604. 


1416. Judgment may be affirmed without extended opinion. Rogen v. Luff, 
819. 


1417. After affirmance of judgment by Supreme Court the Superior Court 
has jurisdiction to hear motion for new trial. S. v. Cox, 878. 
Upon receipt of certificate of reversal of judgment overruling de- 
murrer the lower court may allow amendment. Comr. of Banks 
©, Harvey, 380. 


1481, 4215. Magistrate has exclusive jurisdiction of simple assault. S. v. 
Myrick, 688. 


1608. Legislature may create courts inferior to Superior Courts if provision 
is made for appeal to Superior Courts. Jones v. Oil Co., 328. 


1608(ec). Jurisdiction of Superior Court on appeals from general county 
court is appellate. Baker v. Clayton, 741. 


1609, 1610. Instrument in this case was deed of trust and not assignment 
for benefit of creditors and filing of an inventory by trustee was 
not necessary. Comr. of Banks v. Turnage, 485, 


1654. Heirs at law take only undevised inheritance of which ancestor was 
seized at time of death. Gosney v. McCullers, 326. 


1744, Persons not in esse, properly represented, are concluded by judgment 
relating to contingent interests. Spencer v. McCleneghan, 662. 


1828. Affidavit for inspection of writings must sufficiently describe papers 
and show their materiality. Dunlap v. Guaranty Co., 651. 


2241, 5039(3). Writ of habeas corpus for custody of minor child held gov- 
erned by C. 8., 2241, and respondent’s motion for removal to 
juvenile court was properly refused. In re TenHoopen, 228. 


2336: Requirement that names of witnesses be marked on indictment is 
directory. S. v. Avant, 680. 


2338, 4635. Persons summoned by sheriff in his discretion for special yenire 
are subject to same challenges for cause as tales jurors. S. v. 
Avant, 680. 
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SEC, 


2438. Notice to owner before payment by him is necessary to lien for ma- 
terial furnished. Brown v. Hotel Corp., 82. 


2445. Local statute providing that provisions of this act should be read 
into bonds for private construction held invalid. Plott v. Ferguson, 
446. Provision that action on bond should be brought within reason- 
able time held valid. Horne-Wilson Co. v. Surety Co., 73. 


2470. Whether notice of claim of lien was filed within statutory time held 
for jury upon evidence that later work was done under original 
contract. Beaman v. Hotel Corp., 418. 


2621(45, 46, 51, 54, 55). Violation of safety statute is negligence per se. 
King v. Pope, 554. 


2621(46). Driver’s failure to keep car under control so that he could 
observe statute held contributory negligence barring recovery 
against railroad. Hinnant v. R. R., 489. 


2621(46). Does not apply to civil suit for damages. Piner v. Richter, 578. 


2621(60).. Instruction in this case as to right of way at street intersection 
held correct. Piner v. Richter, 573. 


2707. Assessment for widening street under contract with Highway Com- 
mission without petition of majority of owners held invalid. 
Sechriest v. Thomasville, 108. 


2937 (2), 2988(2). Issuance of refunding bonds under provisions of the 
statutes need not be submitted to voters. Bolich v. Winston-Salem, 
786, 


2942(1b). Governing body of town may fix maturity of refunding bonds. 
Bolich v. Winston-Salem, 786. 


2982. Provisions in bond in this case held not to render it nonnegotiable. 
Thomas v. De Moss, 646. 


3028. Instrument negotiable in its origin continues negotiable until its 
discharge in absence of restrictive endorsement. Thomas v. De 
Moss, 646. 


3168, 2978. Check must be presented for payment within reasonable time. 
Chevrolet Co. v. Ingle, 158. 


3301(a). Where mortgage is given to secure endorsers on mortgagor’s 
separate note to bank, acknowledgment by bank official is valid. 
Watkins v. Simonds, 746. 


3309. Unregistered deed, good as between the parties, is valid as against 
creditors of heirs at law of the grantor. Gosney v. McCullers, 
326. 


3309. Where grantor conveys land by registered deed creating easement in 
land reserved by grantor, his grantee is entitled to the easement 
unaffected by an unregistered contract to convey the reserved land 
executed prior to the deed. Walker v. Phelps, 344. 


8311. Transaction in this case held to constitute pledge and registration 
was not necessary. Bundy v. Credit Co., 604. 
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SEC. 
3311, 3812. Prior registered chattel mortgage has priority of lien over 


subsequently registered conditional sales contract. Jordan v. Wet- 
mur, 279. 


3312. Subsequent purchaser acquired property free from lien of unregistered 
conditional sales contract. Brown v, Hotel Corp., 82. 


3411(b). Mere possession of whiskey at time of accident will not bar re- 
covery under Compensation Act. Jackson v, Creamery, 196, 


3553, 3561. Register of deeds is required to properly register all instru- 
ments properly filed for registration and is liable for negligent 
failure to properly index mortgage. Watkins v. Simonds, 746. 


3846. Statute applies only when width of street and regular highway are 
the same. Sechriest v. Thomasville, 108. 


3846(v)}. Held, in this action the complaint sufficiently alleged that the 
required notice had been given surety. Bank v. Surety Co., 148. 


4100. In this case husband died seized of beneficial interest in lands and 
widow was entitled to dower therein. Stack v. Stach, 462. 


4131. Paper-writing in this case held sufficient in form to constitute a 
holographic will. Jn re Will of Rowland, 3873. 


4139, 4158. Probate in common form is er parte and conclusive until at- 
tacked by caveat proceedings. Jn re Will of Rowland, 3738. 


4166. Lapsed legacy is thrown into residuary clause and does not go to next 
of kin. Stevenson v. Trust Co., 92. 


4200, Where all evidence shows that crime was first degree murder failure 
to instruct as to less degrees is not error. S. wv. Afyers, 351; 8S. v. 
Donnell, T82. 

4201. Court may fix maximum and minimum sentence within statutory 
limits in his diseretion. S. v. Fleming, 512. 


4296. Testimony of conversation relative to abortion prior to time in con- 
troversy held incompetent. S. v. Brown, 220. 


4242, Evidence held insufficient to be submitted to jury in prosecution under 
this section. S. v. Church, 692. 


4245. Indictment need not specify any particular fraudulent purpose for 
burning dwelling-house. SN. v. Jforrison, 60. 


4250. Recent possession of stolen property raises no presumption of guilt 
of receiving stolen property knowing it to have been stolen. S. v. 
Best, 9. 

4270. Definition of ‘‘wilfully and corruptly” in instruction in this case held 
correct. S. v. Shipman, 518. 

4274(a). In prosecution under the statute fraudulent intent is essential 
element and must be found by jury. S. v. Rawls, 397. 


4276. Essential element of fraudulent intent may be inferred from circum- 
stances. S. v. Lancaster, 204. 


4309. Evidence held insufficient to show that defendant set out fire on 
lands without notice to adjoining landowners. Sutton v. Herrin, 
599. 


896 INDEX. 


Cc. 8S. (OR CODE)—Continued., 
SEC, 


43839. Subsequent marriage does not discharge judgment entered in prose- 
cution for seduction. S. uv. JicKay, 470. 


4600, 4606. Indictment must be found, ordinarily, by grand jury of county 
wherein offense was committed. S. uv. Mitchell, 44). 


4610, 4625. Refined technicalities have been abolished. S. v. Aforrison, 60. 


4611. Where bill is properly returned into court endorsement thereon as 
true bill is not necessary. S. v. Avant, 680. 


46138. Bill of particulars cannot supply essential requirements of indict- 
ment. S. v. Cole, 592. 


462°, Consolidation of action after beginning of trial held prejudicial and 
reversible error. S. v, Rice, 411. 


4623. Does not apply where indictment is fundamentally deficient. S. vw. 
Cole, 592. 


4643. Upon motion of nonsuit all evidence is to be considered in light most 
favorable to State. S. v. Shipman, 518. 


4649, State may not appeal from judgment of magistrate acquitting de- 
fendant of simple assault. SN. v. Jdfyrick, 688. 


4659. Judgment in this case held sufficient to meet requirements of the 
statutes. S. v. Edney, 706. 


6382 (e). Agreement for joint control of guardianship fuuids by guardian 
and surety will be presumed to come within the provisions of 
the act. Leonard v. York, TO4. 


7986. Tax sale of personal property without notice to registered mortgagee 
is void. Machine Works v. Hubbard, 728. 


7992, 8010, S014, S026, S027. Tax certificate is presumptive evidence of regu- 
larity of proceedings. Orange County v. Wilson, 424, 


8028, 80386, Suit in nature of foreclosure is exclusive remedy on tax certifi- 
cate. Orange County ve. Wilson, 424. 


8037. In prceeedings to foreclose tax certificate only listed owners, their 
Wives or husbands, must be served with summons. Orange County 
v. Wilson, 424. 


8OS1(r). Liability of employer under Compensation Act is exclusive and he 
may not be held liable as joint tort-feasor. Brown vu. R. R., 256; 
Hoover v. Indemnity Co., 655. Insurance carrier paying award 
may maintain action against third person. Phifer v. Berry, 888. 


$081(u). Compensation Act does not apply to business employing less than 
five regular workers. Aycock v. Cooper, 500. Where jurisdictional 
findings of Industrial Commission are not suppovted by evidence 
Superior Court should set aside award, Depend2nts of Poole v. 
Sigmon, 172. 


8081 (hh). Malpractice of physician employed by insurer is part of injury 
and is compensable as such. Hoover v. Indemnity Co., 655. 


SO81 (pp). Jurisdictional findings of fact are reviewable on appeal. Aycock 
v. Cooper, 500. 
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CONSPIRACY. 
B Criminal Conspiracy. 
a EHlements of the Crime 

1. A criminal conspiracy is the unlawful concurrence of two or more 
persons in a scheme or agreement to do an unlawful act, or to doa 
lawful act in an unlawful way or by unlawful means, and does 
not require the accomplishment of the purpose in contemplation 
or any overt act in furtherance thereof. S. v. Shipman, 518, 


b Evidence (Competency of acts or declarations of coconspirators see 
Criminal Law G k) 
1. The fact of conspiracy to defraud may be shown by circumstantial 
evidence; in the reception cf such evidence upon the trial great 
latitude is allowed. S. v. Shipman, 518, 


2. Evidence of conspiracy to defraud county and misapplication of 
county funds held sufficient. bid. 


CONSTITUTION. 

ART. 

I, sees. 7 and 31. Local statute providing that provisions of C. 8., 2445, 
be read into bonds for private construction held unconstitutional as 
creating special privilege and giving exclusive emoluments. Plott 
v, Ferguson, 446. 


I, sec. 12, Person must answer charge of crime only upon indictment, 
presentment or impeachment, and indictment implies an indictment 
by grand jury as defined by common law. S&S. wv. IMttchell, 489. 
Superior Court may proceed only upon indictment where magis- 
trate binds defendant over, S. v. Myrick, 688. 


I, sec. 18. Defendant may be convicted only upon unanimous verdict, and 
defendant’s motion for poll of jury entitles him to have each 
juror separately questioned as to his assent. S. v. Boger, T02. 


I, sec. 35. Where judgment is suspended provided defendant execute bond 
to secure payment of certain sums to prosecutrix, the judgment 
is not void, but if bond is executed in exchange for prisoner's 
freedom it would be invalid. Ayers v. Barnharadt, 40. 


IV, sec, 2. Legislature may create courts inferior to Superior Courts if 
provision is made for appeal to Superior Courts. Jones v. Ott Co., 
B98 
oad, 


IV, sees. 2 and 12. Industrial Commission is administrative agency, and 
Compensation Act is constitutional. Heavner v. Lincolnton, 400. 


IV, sec. & On appeal in criminal action Supreme Court is limited to matters 
of law or legal inference. S. v. Brewer, 188. 


IV, see. 17. Duties of clerk in appointing or removing administrators are 
separate from general duties. fn re &state of Styers, 715. 


VII, sec. 7. Refunding bonds issued in accordance with Municipal Finance 
Act need not be submitted to voters. Bolich v. Winston-Salem, 
786. Cotton platform held not necessary municipal expense and 
town could not issue bonds therefor without a vote of its electors. 
Walker v. Faison, 694. 


898 INDEX. 


CONSTITUTION—Continued. 
ART. 


IX. Whether local unit is administrative agency of State is determinative 
factor of its right to issue bonds without vote. School Committee 
a, Taxpayers, 297, 382. 


CONSTITUTIONAL LAW—Constitutionality of Compensation Act see Master 
and Servant F a 1; constitutional requirements in establishment of courts 
inferior to Superior Courts see Courts B a; constitutional requirements 
in taxation see Taxation A; police powers see Municipal Corporations 
H; imprisonment for debt see Criminal Law K b 1, 2; exclusive emolu- 
ments and monopolies see Principal and Surety A b 1; necessity for in- 
dictment or presentment see Indictment A; Due Process see Taxation 
H b 2. 


CONTRACTS (Sales see Sales; specific performance see Specific Perform- 
ance; Cancellation of, see Cancellation of Instruments: brokerage con- 
tracts see Brokers; contracts of executors or administrators see Executors 
and Administrators C ec). 


B Construction and Operation. 
a Gencral Rules 
1. The entire written contract will be construed as to its related terms 


and expressions so as to effectuate the intent of the parties. Ingle 
v. Green, 116. 


2. In construing a deed to the mineral rights in land the method of 
mining recognized by the original parties before differences Dbe- 
tween them may be received in evidence upon the question of the 
intent of the parties in this respect. Banks v. Mineral Corp., 
408. 


c As to Whether Contract is Entire or Divisible 


1. Where the contract for the erection of a hotel building provides for 
the installation of a heavy screen, requiring faczory fabrication, 
over a skylight, and the building is turned over to the owner with- 
out its installation and thereafter the owner demands that it be 
installed under the original contract without extra compensation, 
and, by arbitration under the contract, the matter is settled in 
favor of the owner: Held, the installation of the screen did not 
constitute a new and independent contract but was installed under 
the original contract of construction. Beaman tv. Hotel Corp., 
ALS. 


F Actions on Contracts. 

a Parties 
1. Although the promise of each of the parties to a contract to con- 
tribute to a common cause is sufficient consideration for the 
promises of the other parties thereto, where the contract is be- 
tween the stockholders of a corporation on an agreement between 
them to pay certain amounts on the corporation’s note endorsed 
by them, and the creditors of the corporation are not parties to the 
action, the principle is not germane. Supply Co. v. Whitehurst, 

418. 
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ec Pleadings, Evidence and Variance 

1. Where an employee of a dairy sues his employer upon the contract 
of employment and alleges that he was to be paid a fixed sum 
per month plus a division of the profits when the dairy was brought 
up to “A” grade, the admission of evidence as to the value of the 
services rendered will not be held for error, there not being such 
a variance between allegation and proof as to constitute prejudicial 
error to the defendant. Harris v. Buie, 634. 


CONTRIBUTION (Between ftort-feasors see Torts B b; indemnity contracts 
see Indemnity). 
A Right to Enforce Contribution. 
a Payment of Obligation of Person Equally Liable 
1. Contribution is enforceable only where the complaining sureties 
have made compulsory payment, and where it is not alleged that 
the complaining sureties have paid any part of the obligation of 
another surety they are not entitled to contribution from him. 
Supply Co. v. Whitehurst, 818. 


CONTROVERSY WITHOUT ACTION. 
© Operation and Iffect. 
aIn General 
1. Where a defendant agrees that the court should render judgment 
according to an agreed statement of facts submitted to it he 
thereby waives all defenses set out in the answer theretofore filed. 
Guaranty Co, v. Hill, 238. 


CONVICTS—Liability of employers of, for injuries to see Master and Servant 
Coy 2, 


CORPORATION COMMISSION (Indictment of members see Indictment 
ao D2) 
A Jurisdiction and Powers. 
din Regard to Telephone Compaiies 
1. Local telephone exchange is subject to control and regulation by 
Corporation Commission, Horton v. Telephone Co., 610. 


CORPORATIONS (Assessment of corporate excess see Taxation C ¢}3 insolvent 
banking corporations see Banks and Banking H; building and loan asso- 
clutions see Building and Loan Associations). 

C Directors and Officers. 
c Duties and Liabilities 
1. The directors and managing officers of a corporation are not. liable 
in damages for mere errors of judgment or slight omissions in 
the performance of their duties, but they are liable in proper cases 
for loss or depletion of the corporation’s assets due to their wilful 
or negligent failure to exercise reasonable diligence in the per- 
formance of their official duties, they being regarded as in the 
nature of trustees and being required to exercise that degree of 
care that a man of ordinary prudence would reasonably use in the 
conduct of his personal business under the circumstances, and 
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upon a breach of this legal duty the corporation may sue in case 
of solvency, and when insolvent, the receiver may do so. Gordon 
v. Pendleton, 241. 


2. The directors of a corporation are neither guarantors of the solvency 


of the corporation nor insurers of the honesty or integrity of its 
officers or agents, nor are they required to persoznally supervise 
all the details of its business transactions, but they are regarded 
as trustees or quasi-trustees of the corporate property and are 
liable for such loss as is caused by their wilful or negligent failure 
fo perform their duties, under the rule of that degree of care 
that would be exercised by an ordinarily prudent man under the 
circumstances in the transaction of his personal business. Minnis 
vu. Sharpe, 300. 


3. Where, in an action against the directors of a corporation, the plain- 


tiff's evidence tends to show that he had executed a mortgage on 
his property to the corporation and had repaid the greater part 
of the ioan, and that thereafter the general manager of the cor- 
poration had informed him that it was necessary to refinance 
the loan and had induced him to execute another raortgage on the 
Same property, but had failed to cancel the notes secured by the 
original mortgage, which the plaintiff was forced to pay, that the 
directors had left the corporate management exclusively in the 
hands of its general manager and that like transactions had been 
made by the general manager continuously over a period of years: 
Held, while ordinarily the directors would not be charged with 
notice of single or disconnected acts of mismanagemeut, it was for 
the jury to find, under the evidence, whether the mismanagement 
or fraud of the general manager had been so continuously and 
persistently practiced as to impute knowledge thereof to the direc- 
tors and fix them with liability for the loss sustained by the 
plaintiff. Zbvid. 


E_ Stockholders. 
d Assumption of Personal Liability for Corporate Debt 
1, Where the complaint in an action by certain stockholders of a cor- 


COSTS. 


poration against another stockholder alleges that the stockholders 
endorsed certain notes of the corporation and agreed to pay thereon 
a certain amount in proportion to the stock held by them, that 
the plaintiffs had paid their proportionate amount and that the 
defendant had refused to pay his proportionate share: Held, a 
demurrer thereto on the ground that the complaint fails to state 
a cause of action is properly sustained, the creditors of the cor- 
poration not being parties to the action, and the equitable doctrines 
of specific performance and contribution not being applicable. 
Supply Co. v. Whitehurst, 418. 


A Persons Entitled to Recover Costs. 
b Successful Party 
1. The cost in an action follows the judgment, and where the con- 


troversy between the parties narrows itself down to the issue of 
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usury which is decided in the defendant's favor, an order taxing 
the cost against the plaintiff is correct. C. S., 1241, 1248. Bundy v. 
Credit Co., 604. 


C Taxing of Costs. 
a Final Determination of Cause 
1. An order continuing a receivership involved in an action and taxing 
the defendants with all costs accruing is held premature as to the 
taxing of future costs and to that extent the judgment is modified 
on appeal. Pasquotank County v. Surety Co,, 284. 


COUNTIES (Embezzlement by county officers see Embezzlement A a 2, Be 2; 
sheriffs see Sheriffs). 


E Fiscal Management, Allocation and Sources of Revenue (Taxation see 
Taxation). 
c Allocation of Funds from the State 

1. The provisions of chapter 40, Public Laws of 1929, that a one-cent 
per gallon tax on all gasoline sold within the State be levied and 
collected by the State Commissioner of Revenue and paid to the 
State Treasurer and separately kept and allocated to the “County 
Aid Road Fund” for the expenses incurred by the several counties 
in keeping up their respective public roads, was expressly repealed 
by chapter 145, Public Laws of 1931, placing that duty and expense 
upon the State Highway Commission, with none of the provisions 
of the former statute operative after 1 July, 1931, and Held, none 
of the moneys collected from this source subsequent to 1 July, 1931, 
are available to the respective counties. Beaufort County v. High- 

way Commission, 433, 


COURTS (Supreme Court see Appeal and Error; removal of causes to Fed- 
eral Courts see Removal of Causes). 


A Superior Courts. 
a Original Jurisdiction (Of trusts see Trusts E a 1) 


1. Where the father of a minor child brings a writ of habeas corpus 
in the Superior Court for the custody of the child, the respondent 
being the maternal grandmother of the child in whose care the 
child was left by its mother, the writ is governed by the provisions 
of €. S., 2241 and the Superior Court has original jurisdiction, and 
the respondent's motion to transfer the hearing from the Superior 
Court to the juvenile court is properly overruled. C. 8, 5039(3). 
in re TenHoopen, 2238. 

c Jurisdiction on Appeals from Clerk 

1. The Superior Court has jurisdiction to hear an appeal from the order 
of the clerk appointing an administrator for the estate of a de 
ceased, but where the clerk’s order is reversed the Superior Court 
has no jurisdiction to appoint another administrator, and the case 
should be remanded to the clerk, and this result is not affected 
by the provisions of C. S., 687, conferring jurisdiction on the 
Superior Court to determine all matters in controversy upon appeal 
from the clerk in any civil action cr special proceeding, the appoint- 
ment of an administrator being neither a civil action nor a special 
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proceeding. In re Estate of Wright, 200 N. C., 620, distinguished 
upon principles of the equity jurisdiction of the Superior Courts. 
In re Estate of Styers, 715. 


B Courts of Record Inferior to Superior Courts. 
a Creation and Validity 

1. The Superior Court is a court established by the Constitution, Art. 
IV, sec. 2, and while the General Assembly has no rower to destroy 
or limit its constitutional jurisdiction, it may, under the provisions 
of the Constitution, create county courts of concurrent or partly 
concurrent jurisdiction if provision is made for appeal to the 
Superior Court, subject to review by the Supreme Court upon 
further appeal, there being no conflict with other provisions of the 
Constitution, Art. LV, sec. 12, and in this action for a negligent 
personal injury brought in a general county court the constitu- 
tionality of the statute, conferring jurisdiction of this class of 
actions upon it with provision for appeal to the Superior Court, 
is upheld, and the defendants’ plea in abatement on the ground that 
the court did not have jurisdiction was properly overruled. Chap. 
27, N. C. Code of 1981. Jones v. Oil Co., 828. 


2. Where a statute gives a municipal court exclusive original jurisdic- 
tion of a certain class of cases if the plaintiff resides within the 
city limits or within one mile thereof, and provides that in the 
same class of cases the court should have concurrent jurisdiction 
with the Superior Court of the county, regardless of the residence 
of the plaintiff, if the defendant lives in any of the other counties 
of the State, with provision for removal if the defendant resides 
outside the city but within the county: Held, to the extent that 
the statute takes from the residents of the city the right to bring 
an action in the Superior Court, which right is enjoyed by other 
parties litigant, the act is void as granting a special privilege or 
entailing a discrimination, and where an action in which both 
parties are residents of the city is brought in the Superior Court, 
its judgment dismissing the action for want of jurisdiction is 
erroneous. Hendrix v. R. R., 579. 

b Jurisdiction 

1. Where an action for a negligent personal injury is brought in a 
general county court, and the defendants file a plea in abatement 
on the ground that the statute giving the general county court 
jurisdiction of this class of actions was unconstitutional and that 
the court was without jurisdiction of the particular action alleged: 
Held, the county court may determine the question of its jurisdic- 
tion in its inherent powers. Joes v. Oil Co,, 328. 


COVENANTS see Deeds and Conveyances C f, C g. 


CRIMINAL LAW (Particular crimes see Particular Titles of Crimes). 
A Nature and Elements of Crimes in General. 
e Intent in General (In prosecution for embezzlement see Embezzlement 
A a) 
1. Definition of “wilfully and corruptly’ in instructions in this case 
held without error. S. v. Shipman, 518. 
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2. Although criminal negligence is equivalent In Jaw to actual intent, 
criminal negligence implies more than mere want of due care, 
and where the violation of a statute enacted for the safety of the 
general public is relied on by the State the State must prove that 
such violation was intentional or that the statute was violated 
with a reckless or wanton disregard for the safety of others under 
circumstances from which death or bodily harm could have been 
reasonably foreseen. S. v. Agnew, 755. 


C Parties and Offenses. 
a Principals 
1. Party aiding and abetting commission of larceny is guilty as prin- 
cipal although not present physically at the time of the commission 
of the crime. S. v. Whitehurst, 681. 


2. Parties present and aiding and abetting commission of felony are 
guilty as principals. S. v. Donnell, 782. 


D Jurisdiction. 
b Degree of Crime 

1. A warrant of a justice of the peace charging the defendant with an 
assault upon the prosecuting witnesses by kicking, choking and 
rocking them, without inflicting serious injury, is only for a simple 
assault, and the magistrate has exclusive original jurisdiction 
thereof, and his judgment acquitting the defendant is final, Consti- 
tution, Art. IV, see. 27; C. S., 1481, 4215, and the State may not 
appeal therefrom, C. S., 4649, and where, upon the defendant’s 
appeal from the magistrate’s order to give a peace bond, the magis- 
trate requires the defendant to give bond for her appearance in 
the Superior Court, the defendant's plea of former jeopardy in 
the latter court is good, and where the defendant's plea has been 
overruled and she has been eonvicted of an assault with a deadly 
weapon, the judgment will be reversed on appeal. S. v. Myrick, 
688. 


EF Former Jeopardy. 
e Mistrials and New Trials 

1. Where the defendants, under indictment charging them with break- 
ing and entering a store with intent to commit larceny, with 
larceny, and with receiving stolen property, are found guilty on 
the last count and on appeal their request for a new trial is 
granted: Held, although there are some technical differences be- 
tween a venire de novo and a new trial they both have the same 
result, and upon the subsequent trial the defendants’ objection to 
a trial upon a new indictment containing substantially the same 
charges as the original and their plea of former acquittal as to 
the first two counts cannot be sustained, the granting of a new 
trial upon the defendants’ request carrying with it a new trial 
upon all the counts in the indictment. 8S. v. Beal, 266. 


ad Termination of Former Action 
1. Magistrate has exclusive jurisdiction of simple assault and State 
may not appeal from his judgment of acquittal, and where appeal 
has been taken to the Superior Court the defendant's plea of former 
jeopardy should be sustained. S. v. Alyrick, G88. 
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G Evidence (Competency in prosecutions for particular crimes see Particu- 


lar Titles of Crimes). 


a Presumptions and Burden of Proof (see, also, Receiving Stolen Goods, 
Homicide G b) 


1. Where the defendant in a criminal prosecution for embezzlement does 


not take the stand, an exception to the statement cf the contentions 
of the State that the defendant did not deny the alleged shortage 
When accused of it at the time it was discovered will not be held 
for error as violating the defendant’s right that no presumption 
against him should be raised from his failure to tastify, and if the 
charge was a misstatement of the contentions it should have been 
called to the trial ccurt’s attention in apt time. S. 2. Lancaster, 
204. 


e Character Evidence 
1. Where the defendant in a criminal action puts his character in 


evidence and testifies in his own behalf, testimony of his good 
character may be received in evidence both as bearing on his 
credibility as a witness and as substantive evideace on the issue 
of his guilt, but a request for an instruction that the “law presumes 
that a man of good character is not only less Hkely to commit a 
crime than a man of bad character, but also that a man of good 
character is more truthful and less likely to testify falsely under 
oath than a man whose character is not good” is held properly 
refused, the requested instruction going beyond that to which the 
defendant was entitled. S. «. Ferrell, 475. 


2. The right of a defendant in a criminal action to offer evidence of his 


good character dces not depend upon his being a cvitness for him- 
self. S. v7. Shipman, 518. 


f Admissions 
1. Where several defendants are on trial for the same offenses in one 


action, the admission in evidence of testimony of admissions of one 
of the defendants will not be held for error upon objection of the 
other defendants where it appears that the trial court carefully 
instructed the jury to consider the admissions only on the question 
of the guilt of the defendant making them. 8. v. Deal, 266. 


t Hepert Testimony 
1. The entries on the books and records cf a banking corporation when, 


the books are relevant to the inquiry on the tril of one of its 
officers for embezzlement, ete., are not self-explanatory, and parol 
evidence is admissible in explanation thereof by witnesses intro- 
duced at the trial who are competent to testify, subject to direct 
and cross-examination. S. v, Rhodes, 101. 


2. Upon the trial of a bank official under the provisions of section 


224(2), N. C. Code (Michie), for permitting deposits to be taken 
by employees when he knew the bank to be insolvent, testimony of 
a certified public accountant who had had experience in such 
matters and who had examined the books of the bank and had 
obtained from the directors, collectively and individually, informa- 
tion as to the value of its assets including lands and collateral, 
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that the bank was insolvent at the time in question is not objec- 
tionable and an exception thereto by the defendant will not be 
sustained on appeal. S. v. Brewer, 187. 


38. Whether witness is an expert is question for the court. Jbid. 


4, On the trial of a sheriff for embezzlement it is competent for a 
witness who has been qualified and found by the court to be an 
expert in such matters, to testify from his examination of the 
books and records identified as the public records of the sheriff's 
office, and likewise those in the office of the county auditor, that 
there was a shortage in the sheriff's accounts and as to the amount 
appearing to have been collected and not reported or accounted for 
by the sheriff, it being a matter of cross-examination of the defend- 
ant as to explanation of specific items appearing in the books 
and accounts from the books introduced in evidence. S. uv. Lan- 
caster, 204. 


5. Where the books of the bank are properly identified and introduced 
in evidence it is competent for an expert accountant, employed 
by the receiver, to testify from his examination of the books of the 
bank as to the solvency of the bank on the date in question and 
as to the amount of the county’s deposit at the time, when relevant 
to the inquiry. S. v. Shipman, 518. 


6. Where, in a prosecution for murder in the first degree, the defendant 
pleads mental incapacity to premeditate or deliberate, and intro- 
duces supporting evidence, the question is for the jury to determine, 
and testimony to the effect that the defendant did have mental 
capacity to plan a murder and carry the plan into execution is an 
invasion of the province of the jury, and its admission over the 
prisoner’s exception constitutes reversible error, evidence of this 
character being limited to the general mental capacity of the de- 
fendant. As to whether a witness who has not qualified as an ex- 
pert may be permitted to give evidence of this character, queere? 
S.v. Hauser, 738. 


k Competency of Acts or Declarations of Coconspirators 
1. Where upon a trial for conspiracy to defraud, the evidence is suffi- 
cient to establish the conspiracy aliunde the declarations of the 
parties thereto, everything said, written or done by any of the 
conspirators in the execution or furtherance of the common purpose 
to defraud and forming a part of the res gest@ is competent in 
evidence against them all if made or done before the acecomplish- 
ment of the common design or before it is finally abandoned, and 
it is within the discretion of the trial judge to admit such evi- 
dence before proof of the fact of conspiracy, subject to be stricken 
out if the fact of conspiracy is not proven. SN. v. Shipman, 518. 


lL Confessions 


1. The prisoner, held for murder, at first denied guilt and stated that 
at the time the crime was committed he was riding in an auto- 
mobile with two other men. Upon a search of his home by an 
officer certain articles connected with the crime were discovered, 
whereupon the prisoner told the officers where the pistol with 
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which the crime had been committed could be found and confessed 
to the murder of the deceased. The officer to whom the prisoner 
confessed testified that he neither threatened the prisoner nor 
offered him any hope of reward but that he told the prisoner he 
had better tell the names of the two men with whom he said he was 
riding at the time of the crime so that they might be apprehended, 
and the prisoner’s brother suggested that “he had better go on and 
tell the truth’: Held, the statements, under the circumstances, were 
not an inducement for the prisoner to confess, ard the admission 
of the confession in evidence was not error. S. v. Afyers, 851, 


2. Only voluntary confessions are admissible in evidence, and a con- 
fession is voluntary only when it is in fact voluntarily made, and 
where after the arrest of the defendants and the measuring of 
their shoes and tracks at the scene of the crime they are told 
that “it would be lighter on them” to confess and that “it looks 
like you had about as well tell it,’ whereupon the defendants con- 
fess to the crime charged: Held, their confession was involuntary 
and its admission in evidence constitutes reversible error. S. v. 
Livingston, 809. 


0 Action of Bloodhounds 


1. In this case held, evror was committed in connection with the testi- 
mony relative to the action of bloodhounds. SS, v. AleLeod, 196 
N. C., 542. 8. v. Church, 692. 


8 Documentary Bvidence 


1. Where the president and former cashier of a closed bank is tried 
for embezzlement, misappropriation of the bank's funds, false 
entries on its books and records, the testimony of an expert account- 
ant employed to make an examination thereof that he found the 
books and records in the bank's vault upon opening it with keys 
furnished by the bank’s cashier and bookkeeper, is sufficient evi- 
dence of their identification as the books and records of the bank, 
and they are properly admitted in evidence. S. v. Rhodes, 101. 


2. A bank operating under authority of a State statute is subject to 
public supervision, and its rights, powers and privileges are pre- 
scribed by law, and in the exercise thereof it is presumed to keep 
a correct record of its transactions, and proof of the identity of 
the books raises the presumption that the records and entries they 
contain were made by aecredited clerks or agents of the corporation, 
and in a prosecution for embezzlement, ete, it is not required of 
the State to produce all the employees as witnesses to the entries 
thereon, the entries covering a long period of time. Jbdid. 


t Best and Secondary Hvidence 
1. On the trial of certain bank officials for conspiracy to defraud a 
eounty by having the county isstte its notes under false representa- 
tions that such was necessary to maintain the county schools and 
roads, and to deposit the proceeds of the notes in the bank when 
the bank was insolvent, a letter published in the local newspaper 
purporting to have been written and signed by the bank ofticials, 
stating that in the opinion of the writers it was nacessary for the 
county to borrow the money, is Held, properly admitted in evidence 
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against the bank officials by whom it was signed, the foundation 
of such secondary evidenee haying been sufficiently laid by testi- 
mony of the editor of the paper that he had satisfied himself that 
the letter was written by the bank officials and that he had made 
a diligent search for the original without finding it. S. v. Shipman, 
O18. 


I Trial (Of particular prosecutions see Particular Titles of Crime). 

d Custody of Defendant 

1. Where, on the trial of a criminal action, the court finds as a fact 
that the action of the defendant in absenting himself impeded the 
trial, and orders the defendant into custody, and finds as a fact 
that the jury did not know of such order: /feld. under the circum- 
stances the order was within the legitimate power of the trial 
eourt and is not sufficient grounds for a new trial on appeal. 
N. a. Smith, 581. 

f Consolidation and Sererance of Criminal Actions 

1. Upon the trial under an indictment charging the prisoner with 

murder of M. in which a conviction of first degree murder is not 
seught, It is reversible errar to the defendant's prejudice for the 
trial court upon his own motion, after a substantial part of the 
evidence had been introduced to consolidate the action with an- 
other action under a separate indictment charging the prisoner 
with an assault with a deadly weapon upon D. with intent to kill, 
the prisoner being afforded no opportunity to pass upon the im- 
partiality of the jury upon the assault charge or an opportunity 
to plead to the charge, €. S., 4622. 8. v, Rice, 411. 


2. It is within the sound diseretion of the trial court to unite in one 
action indictments against the officials of a bank and members 
of the board of county commissioners and its attorney on charges 
of misapplication of county funds and conspiracy to defraud the 
county by using county funds to aid the bank, the bank being 
insolyent. &. v. Shipman, 518. 


3. Where two defendants are indicted jointly, a motion for severance 
for trial may be made, but the motion is addressed to the sound 
discretion of the trial court, and where no abuse of discretion ap- 
pears on the record an exception to his refusal of the motion will 
not be sustained. SN. v. Donnell, TS2. 


y Instructions 


1. An inadvertence in the statement of the contentions of the State in 
a criminal prosecution must be brought to the trial court's attention 
in apt time. NS. v. Brewer, 187; 8. tv. Whitehurst, 631. 


2. Where, in a prosecution for homicide, the court states the essential 
evidence in the case in a plain and concise manner, and explains 
the law arising thereon. the instruction meets the requirements of 
Cc. S., 564, and will not be held for error, there being no request 
by the defendant for specia) instructions. S. v. Fleming, 512. 

8. Where the charge of the trial court in a criminal prosecution fully 
states the evidence in the case and the law arising thereon, a party 
desiring more particular elaboration on a specific point should 
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tender a request for special instructions in apt time, and where 
this has not been done an exception to the charge will not be 
sustained on appeal. S. v. Shipman, 518; 8S. v, Smith, 581. 
7 Nonsuit 

1. Upon a motion as of nonsuit in a criminal action cnly the evidence 
fayorable to the State will be considered, and it will be taken in 
the light most favorable to the State, and the State is entitled 
to the benefit of every reasonable intendment thereon and every 
reasonable inference therefrom. C. 8., 4648. S. 1. Shipman, 518. 


k Verdict, Polling Jury 
1. The proper method of polling the jury is to ask 2ach juror, indi- 
vidually, whether he assented to the verdict and still assents thereto, 
and only the judge or the clerk under his supervision may poll the 
jury, and where the defendant in a criminal action makes a motion 
in apt time to have the jury polled, and the court addresses the 
body of the jury and directs those who returned a verdict of guilty 
to stand up, but refuses to poll the jury individually, a new trial 
will be awarded on the defendant’s exception under his constitu- 
tional right to be convicted only upon the unanimous verdict of a 
jury in open court. Art. J, sec. 18. 8. v. Boger, 702. 
L Submission of Question of Guilt of Lesser Degree of Crime Charged 
1. Where all evidence shows that crime was first degre? murder failure 


to instruct as to less degrees is not error. S. v. Afyers, 351; 8. v. 
Donnell, 782. 
J Mistrial, New Trial, and Arrest of Judgment. 
f Jurisdiction of Superior Court to Hear Motions for New Trial 

1. Where the Supreme Court has affirmed the judgment on an appeal 
in a criminal case and the judgment has been certified to the 
Superior Court, C. 8., 1417, the defendant may at the next succeed- 
ing criminal term of such Superior Court make a motion for a 
new trial for newly discovered evidence, and the judge of the 
Superior Court has the power to hear and deterrnine the motion 
in his discretion. S. v. Coz, 3878. 


K Judgment and Sentence. 
b Continucd and Suspended Judgments and Executions 


1. The practice of suspending judgments or staying executions in 
criminal prosecutions upon terms that are reasonable and just 
is established as a part of our permissible procedure, and while 
the court may direct that the defendant be released frem custody 
upon the condition that the defendant execute a bond securing the 
payment of a certain sum to the prosecutrix injured by his criminal 
negligence, the payment of the sum specified may not be enforced 
by the execution of the prison sentence on account of the constitu- 
tional provision against imprisonment for debt, but the judgment 
is not void, it not being alternative or conditional. Jfyers v. Barn- 
hardt, 49. 

2, Where in a criminal prosecution judgment is entered sentencing the 
prisoner to jail for a specified period with the provision that he be 
released from custody upon condition that he file a bond securing 
the payment of a certain sum in monthly installments to the 
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prosecutrix injured by his criminal negligence, with a further un- 
derstanding that the prosecutrix should take a nonsuit in a civil 
action for damages then pending: Held, in a civil action by the 
prosecutrix on the bond, the granting of the defendant’s motion 
as of nonsuit is error, the bond being founded upon a valid judg- 
ment, and is binding if the condition is lawful and the consideration 
is proper, but it should be determined whether the bond was given 
as a ransom for the defendant's freedom, in which case it could 
not be enforced. <Art. I, see. 35. bid. 


e Requisites of Judgments in Capital Cases 
1. It is required that the judge upon conviction in a capital case shall 


write his sentence which must be filed in the papers of the case 
and a certified copy thereof transmitted by the clerk to the warden 
of the State penitentiary, C. 8., 4659, and the judgment in this 
case is hejd sufficient to meet the requirements of the statute, and 
is athrmed. WN. v. Edney, T06. 


L Appeal in Criminal Cases. 
a Prosecution of Appeals Under Rules in General 
1. Where the prisuner has appealed frem a conviction in a capital case 


and has served his case on appeal which has been filed in the 
Supreme Court, but the case on appeal contains no assignments of 
error, has not been printed or mimeographed, and no briefs have 
been filed, the appeal will be dismissed on motion of the Attorney- 
General for failure of the prisoner to comply with the Rules of 
Court, after an examination of the record for error appearing on its 
face. S. vu. Edney, T06. 


d Record and Briefs 


1; 


2 


On appeal in a criminal action those exceptions which are not 
discussed by the defendant in his brief are deemed abandoned by 
him. S. v. Smith, 81. 


Where a certified copy of the record proper has not been filed on 
appeal in a criminal action, the transcript containing only a 
statement of case on appeal accepted by the solicitor, which fails 
to contain the indictment or to show that the trial court had juris- 
diction, the appeal will be dismissed, Rule 19, no motion for 
certiorari haying been made and the Supreme Court not ordering 
the writ to issue in its discretion. S. v. Simmerson, 588. 


e Review 


1. 


*) 
~ 


Motion for continuance is addressed to discretion of trial court and 
his refusal is not ordinarily reviewable. WS. v. Rhodes, 101. 


. The adjudication by the Superior Court that a witness is an expert 


will not be disturbed in the Supreme Court on appeal when there 
is competent evidence toe support his finding. S. v. Brewer, 187. 


It must appear what excluded testimony would have been in order 
for exception to be considered on appeal. Ibid. 


The Supreme Court on appeal in a criminal action against an officer 
of an insolvent bank for permitting deposits to have been received 
with knowledge of the bank’s insolyency can review only matters 
of law or legal inference. Art. ITY, see. 8 bid. 


910 


INDEX. 


CRIMINAL LAW L e—Continued, 
5. A motion for a new trial for newly discovered evidence, made at the 


10, 


next succeeding term of criminal court after affirmance of the 
former conviction by the Supreme Court, is addressed to the discre- 
tion of the judge of the Superior Court and his order granting 
or refusing the motion is not reviewable, and an appeal therefrom 
by the State will be dismissed. 8. v. Coz, 378; 8S. v. Griffin, 517; 
S. v. Moore, 841. 


. Where, in a prosecution for homicide, the prisoner pleads self- 


defense, the exclusion of evidence, over his objection, tending to 
show the deceased had a grudge against him is not reversible error 
when other evidence to the same effect is admitted at the trial 
Without objection. S. v. Fleming, 512. 


. The question of the imposition of a sentence on the prisoner convicted 


of manslaughter within the maximum and mininium allowed by 
statute, C. 8., 4201, is within the discretion of the trial court and 
is not reviewable on appeal. Jbid. 


. In a prosecution of several defendants for the larceny of a cow the 


division of the proceeds from the sale of the cow is not an element 
of the crime, and on the question of the guilt of’ one of the de- 
fendants a charge of the court requiring that the jury should find 
that he received a part of the proceeds before convicting him, 
if erroneous because not supported by the evidence, is not prejudi- 
cial to the defendant. 8. v. Whitehurst, 631. 


. Motion for severance is addressed to discretion of court and refusal 


of motion is not reviewable in absence of abuse. S. v. Donnell, 
782. 

Where there is evidence that the two defendants charged with mur- 
der were present at the time of the commission of the crime and 
aided and abetted each other therein, an instruction that it was 
immaterial that the indictment failed to charge conspiracy, but 
that if the jury should find beyond a reasonable doubt that prior 
to the time of the killing of the deceased the defendants entered 
into a conspiracy to rob him, and killed him while attempting to 
effectuate their unlawful purpose, that the defenlants would be 
guilty, will not be held for reversible error, the defendants upon the 
evidence being equally guilty as principals without regard to the 
presence or absence of a conspiracy. Ibid. 


DEAD BODIES (Right to autopsy in compensation proceedings see Master 
and Servant Fc 1). 
B Mutilation. 
a Parties Entitled to Bring Action 


A 


A father’s relation to his minor child and the consecuent duties im- 
posed on him by law clothes him with a preferentia. right of action 
over the mother of the child to bring an action to recover damages 
for the mutilation of its dead body, and where an action therefor 
is brought by the father and mother jointly, a judgment sustaining 
the defendant's demurrer as to the mother will be sustained on 
appeal, and the provisions of N. C. Code of 1931, 187(6), entitling 
the father and mother to share equally in the estate of a deceased 
child does not affect this result. Stephenson v. Duke University, 
624. 
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DEATH. 
A Evidence and Proof of Death. 
a Presumption of Death After Seven Years Absence 

1. The presumption of death after seven years absence without being 
heard from by those who might be expected to hear from the 
absent person if he were living does not raise any presumption of 
death at any particular time, but that the absent person is dead 
after the expiration of seven years where there is no other evidence. 
Stevenson uv. Trust Co., 92. 


B Actions for Wrongful Death. 
c Parties, Process, and Pleadings 


1. The right to maintain an action for the wrongful death of a deceased 
rests exclusively upon our statute, C. S., 160, which requires that 
the action must be brought within one year from the date of the 
death by the personal representative of the deceased, and that the 
recovery thereunder should not be Hable for the debts of the de- 
ceased but should be distributed to his heirs at law as provided 
therein. Brown v. R. R., 256. 


DECLARATIONS AGAINST INTEREST see Evidence G. 
DECLARATORY JUDGMENT ACT see Actions B e., 


DEDICATION. 
A Nature and Requisites. 
6 Offer and Acceptance 


1. In order to a dedication of private property to the public use there 
must be an intention on the part of the owner to dedicate, evidenced 
by an unequivoeal overt act or verbal expression, and an accept- 
ance by the town authorities arising in some appropriate manner, 
and where a railroad company has had lands conveyed to it for 
use as a depot, evidence tending to show that the railroad com- 
pany had so used the land without interruption, but had permitted 
the public to use a portion thereof as a street to the extent it did 
not interfere with its use as a depot, and there is no evidence of 
a grant or conveyance to the town, the evidence is insufficient 
either to show a dedication by the raNroad or acceptance by the 
city for street purposes or to operate as an estoppel of the railroad 
company, and where the town has paved a part of the land for 
use as a street and has attempted to assess the railroad company 
as an abutting landowner, the railroad company is entitled to haye 
the land condemned and compensation paid less the amount of the 
assessments against it. R. R. v. Ahoskie, 585. 


2. Where, in an action to restrain the defendant from obstructing a 
roadway across his lands, it is not controverted that the defend- 
ant’s deed referred to an unregistered plat showing the roadway 
across the lands conveyed and that at the time of and before the 
execution of the defendant’s deed the road was used by the public, 
an instruction directing an affirmative verdict upon the issues of 
dedication and acceptance of the road for a public use is not error, 
and the registration of the plat referred to in the deed is not 
necessary. Somersette v. Stanaland, 685. 
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DEEDS AND CONVEYANCES (Cancellation of, see Cancellation of Instru- 
ments; instruments operating as mortgages and not deeds see Mortgages 
B a 2; fraudulent conveyances see Fraudulent Conveyrances; conveyance 
of mineral rights see Minerals). 


B Recording and Registration (Of mortgages see Mortgages C ¢c). 
ec Rights of Parties and Creditors Under Unregistcred Deed 


1. Only creditors of the donor, bargainor, or lessor, and purchasers for 
value are protected against an unregistered deed, contract to con- 
vey, or lease of land for more than three years, C. 8S., 8809, and 
such protection does not extend to the creditors 9f an heir at law 
of a grantor in a deed which has not been registered, the heirs 
at law of a deceased taking only the undevised inheritance of 
which the ancestor was seized at the time of his death, C. 8., 1654. 
Gosney v. AfcCullers, 326. 


C Construction and Operation. 
ec Estates and Interests Created 


1. Construing a deed in consideration of natural love and affection to 
the grantor’s grandson by name “for life with remainder to his 
bodily heirs Dy ......ceeseeeeee , if any, otherwise to M.”: Held, the 
grantee acquired a fee-simple title under the rule in Shelley's case, 
and the limitation over to M. was defeated by the grantee’s having 
living children, the condition not stipulating that the limitation 
over should take effect upon the death of the grantee without bodily 
heirs him surviving. Glenn v. Ashby, 244. 


f Conditions and Covenants 


1. Where the owner of a tract of land lying upon both sides of a 
drainage canal sells the land lying upon one side of the canal by 
deed containing stipulations relating to the grantee’s right to use 
and maintain the canal, and requiring the owner of the other land 
not conveyed by the grantor to contribute to the expense of main- 
taining the canal in accordance with provisions therefor in the 
deed: Held, the stipulations are covenants running with the land 
and create a right in the nature of an easement with respect to 
the land not conveyed by the grantor in the deed, which are binding 
upon the grantor and all persons claiming under him subsequent 
to its registration, and where the grantor prior to the execution 
of the deed has executed a contract to sell the la&nd not conveyed 
by the deed to another, which contract also contains stipulations 
relating to the drainage canal, but the contract tc convey is regis- 
tered subsequent to the registration of the deed, the grantee in the 
deed is not affected by the contract, C. S., 3809, and the person 
claiming title under the unregistered contract holds such title sub- 
ject to the easements created in the deed. Walker v, Phelps, 344. 


2. A grantee in a deed may not bring an action on the covenant of quiet 
enjoyment contained in the deed merely because he has discovered 
that the title to the mineral rights in the land hid been reserved 
by his grantor’s predecessors in title, an ouster, eviction or adverse 
claim being prerequisite to the right of action thereon, Guy v. Bank, 
803. 
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g Restrictions 

1. Where a subdivision is sold into lots by deeds with covenants restrict- 
ing the use of the land exclusively to dwellings, and the purchasers 
and their grantees, in reliance on these restrictions and in con- 
formity therewith, build residences of the class designated with 
the belief and understanding that the restrictions would increase 
the value of the lots so purchased: Held, the plan is a general 
scheme and each purchaser under the restrictive covenants and 
warranties in his deed may restrain the building of a store for 
business purposes by an owner of a lot in the development, and 
the disregard of the restrictions in a very few instances to so slight 
an extent as not to materially affect the value of the other lots, 
under the facts of this case, will not vary the result. Franklin yr. 
Realty Co., 212. 


2. Where lands are plotted into lots and sold with covenants restricting 
the buildings thereon to residences of a certain class and the pur- 
chasers have practically complied with the restrictive covenants in 
the deeds, the fact that business buildings were erected before these 
lots were so sold and conveyed on contiguous or adjoining blocks 
of the city will not alone be sufficient to show that business had 
extended to the lots with the restrictions and that therefore the 
restrictions should not equitably be enforced as to the owners of 
lots which had not yet been built on. bid. 


3. Where lots in a development are sold and conveyed on a general plan 
restricting the class of buildings therein to residences, which re- 
strictions have been practically observed, a purchaser of a lot 
in the development may not successfully contend that the general 
plan is varied by a further clause in the deed permitting a variation 
upon the mutual consent of the original grantor and subsequent 
purchasers under the provisions of the original deed in the develop- 
ment when no such variation has been made, as no harm has been 
suffered on account of this clause. Jbdid. 


D_ Boundaries. 
e Burden of Proof, Issues and Verdict 

1. In a special proceeding to establish the dividing line between adjoin- 
ing landowners the burden of proving the true boundary is on the 
plaintiff, and where the trial judge inadvertently places the burden 
of the proof on both parties at the same time a new trial will be 
awarded, the rule as to the burden of proof constituting a sub- 
stantial right. Boone v. Collins, 12. 


DEMURRER see Pleadings D. 


DESCENT AND DISTRIBUTION. 
B Persons Entitled to Distribution and Their Respective Shares. 
a Children in General 
1. Where in an action for divorce on the grounds of adultery of the 
wife the trial has proceeded upon the issue of abandonment, C. S., 
1659, and on the verdict of the jury on the latter grounds the mar- 
riage has been annulled, the judgment thus rendered is not void, 
and the wife's children by a later marriage will not be declared 
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DESCENT AND DISTRIBUTION B a—Continued., 
illegitimate and thus denied the right to inherit from their father. 
C. S., 279. In this case an amendment to the divorce proceedings 
nune pro tune was allowed by the trial judge. Reed v. Blair, 
745. 


C Rights and Liabilities of Heirs. 
a Debts of Intestate and Encumbrances on Property 


1. Where the personal estate of an intestate is insufficient to pay the 
debts of the estate, including the costs of administration, the ad- 
ministrator may apply to the Superior Court for an order to sell 
real estate of the intestate to make assets, C. S., 74, the heirs of 
the deceased being necessary parties to the proceedings, C. S., 80, 
the heirs at law taking the land subject to the payment of the 
debts of the estate where the personalty is insufficient therefor. 
Avery v. Guy, 152. 


DISCOVERY see Bill of Discovery. 


DIVORCE—Setting aside decree where service by publication was obtained 
by fraud see Judgments K ec 2. 


DOWER. 
A Nature, Rights and Incidents. 
b Land or Interest to Which Dower Attaches 


1. Where a father deeds lands to-his children who in turn mortgage the 
property, and the proceeds of the mortgage are used to pay an 
individual debt of the father, and during his ‘ife he continues 
to manage and control the lands and after his death his executor 
does so, and it appears that the whole transaction was in effect 
an indirect mortgage on the property by the father and that the 
children received no consideration and acquired no beneficial in- 
terest in the lands: Held, the sole beneficial interest in the lands 
was in the father, and upon his death his widow is entitled to her 
dower rights in the lands. C. S., 4100. Stack v. Stack, 461. 


KASEMENTS—lIn public highway see Highways D ¢ 1; in streets see Munici- 
pal Corporations I a; creation of, by dedication see Dedication, by deed 
see Deeds and Conveyances C f 1. 


ELECTION OF REMEDIES. 
A In General. 
d Between Original Contract and Later Security 


1. Where in an action against a husband and wife the plaintiff elects 
to sue on a note given by the husband for the wife’s debt due on 
open account with the plaintiff, the plaintiff is estopped by its 
election to maintain the action against the wife on the open ac- 
count, it not being in a position upon judgment o1 the note to put 
the parties in statu quo, and its evidence that ir. taking the hus- 
band’s note it did not intend to release the wife from her obligation 
is properly excluded, and a judgment as of norsuit in favor of 
the wife is properly allowed. Supply Co. v. Davis, 56. 
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EMBEZZLEMENT (By partners see Partnership G a). 
A Elements of the Crime. 
a Intent 

1, While the intent to commit the offense of embezzlement is an essen- 
tial ingredient of the crime, the fraudulent intent may be inferred 
by the jury under evidence sufficient to show it, and where under 
such evidence the trial court correctly defines such intent, C. &., 
4276, and places the burden of proof throughout the trial on the 
State to show the intent beyond a reasonable doubt, an exception 
that the court failed to instruct the jury upon the element of 
felonious intent is untenable. S. v. Lancaster, 204. 


2, In a charge upon the trial of county officials for the misapplicaticn 
of county funds under the provisions of C. S., 4270, the definition 
that ‘wilfully and corruptly’ meant with “bad faith and without 
regard to the rights of others and in the interest of such parties 
for whom the funds were held” is not erroneous under the circum- 
stances of this case. S. v. Shipman, 518. 


B Prosecution and Punishment. 
e Evidence 

1. Upon the trial of the sheriff of a county for embezzlement of the 
county’s funds it is competent for witnesses to testify that the 
sheriff, when the amount of the alleged shortage was revealed to 
him, stated that it was more than he had thought, and that, upon 
time to make good being given him from time to time, he had 
repeatedly given his promise to make a full accounting. S&S. v. 
Laneaster, 204. 


®, Upon the trial under an indictment against certain officers of a bank 
and county commissioners and the county attorney for conspiracy 
and misapplication of the county funds, there was evidence tending 
to show that the county had funds on deposit in the bank aggre- 
gating about half a million dollars and that a county note in a 
comparatively small amount was shortly to become due, and that 
pursuant to an agreement among the defendants to aid the bank, 
the county commissioners passed a resolution and published a 
statement that the county had to borrow money, and issued the 
ecounty’s note for $100,000, and that the bank purchased the note 
and sometime later sold it to a third party, and credited the 
county's account therewith, and that at the time the bank was 
insolvent, and that the bank and county officials, including the 
county attorney were heavy borrowers from the bank, is held, 
sufficient with other incriminating evidence, to sustain the charge 
of the indictment of conspiracy against the bank officials and the 
charge of conspiracy and misapplication of funds by the commis- 
sioners who participated with knowledge of the facts, but not as 
those who passed the resolution in good faith and without evidence 
fixing them with knowledge, the burden being upon the State to 
establish guilt beyond a reasonable doubt. S. v. Shipman, 518. 


d Instructions 


1. Where on a trial for embezzlement the decisive question is whether 
the defendant embezzled the county’s funds after they were de- 
posited in the bank, it will not be held for error that the court 
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EMBEZZLEMENT B d—Continued. 
failed to instruct the jury that the funds must have been deposited 
with the intent to embezzle and that the funds were deposited 
in the defendant's name without his knowledge, the contentions 
of the defendant in this respect not being in issue. S. v. Smith, 581. 


2, Where in a prosecution for embezzlement the trial court instructs the 
jury with respect to the principal items in dispute and sets forth 
the contentions of the defendant in regard thereto, his failure to 
give more specific instructions as to one item wil not be held for 
error when it appears that the defendant was not prejudiced 
thereby, it being incumbent on the defendant to request special 
instructions if he desired instructions as to any subordinate feature 
of the evidence. Jbid. 


EMINENT DOMAIN (City must condemn land sought to be used as street 
before levying assessments for improvements see Municipal Corporations 
Gel). 

D Proceedings to Take Land and Assess Compensation. 
€ Abandonment of Proceedings 


1. By the express provisions of chapter 48, section 25 of the act of 
1927, the North Carolina Park Commission mey abandon con- 
demuation proceedings against an owner by filing « written election 
to do so before paying the award and by paying the costs, and 
the act is constitutional and valid, and where the State has so 
abandoned certain proceedings and has paid the costs and has not 
exercised any control or dominion over the land the owner has not 
suffered any pecuniary injury thereby. 8. v. Hughes, 763, 


2. Consent judgment in this case held not to estop Park Commission 
from abandoning condemnation proceedings. Ibid. 


EMPLOYER AND EMPLOYEE see Master and Servant. 


ESTOPPEL (By award see Arbitration and Award E b). 
A By Deed. 
a Creation and Operation in General 

1. In a suit to restrain the grantee from obstructing a public road 
that had been platted and referred to in the deed, and which 
road has been used by the public prior to the execution of the 
deed, both the grantor and grantee is mutually estopped to deny 
that the road had been dedicated to the public use. Somersette v. 
Stanaland, 686. 


B By Judgment. 


b Matters Concluded (Operation of judgments as bar to subsequent action 
see Judgments L b) 


1. The rights of the North Carolina Park Commission t9 elect to aban- 
don proceedings to acquire title to lands for park purposes under 
the provisions of chapter 48, Public Laws of 1927, section 25 is not 
affected by a consent judgment entered in the proceedings when 
such judgment was not intended or contemplated as a final adjudi- 
cation of the rights of the parties and expressly reserves the case 
for the purpose of determining the question of the title to the 
lands in question and the person or persons to whom the money 
should be paid. S. v. Hughes, 763. 
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EVIDENCE (In criminal cases see Criminal Law G; in particular actions 
see Particular Titles of Actions; reception of evidence see Trial B). 


C Burden of Proof (In particular actions or proceedings see Specific 
Heads). 


a General Rules 


1. Instruction held erroneous as placing burden of proof on the issue 
on both parties at the same time. In re Will of Stalicup, 6; Boone 
v. Collins, 12. 


2. Rules governing the burden of proof constitute a substantial right. 
Boone v. Collins, 12. 


c interveners 


1. The burden is on an intervener to establish his claim or title. Jordan 
v., Wetmur, 279. 


D Relevancy, Materiality and Competency in General. 
a Res Geste 


1. In order for a declaration to be admissible as a part of the res geste 
it is necessary that the act itself should be admissible apart from 
the declaration that accompanies it, that the declaration should 
be uttered simultaneously, or almost simultaneously, with the 
occurrence of the act, and that it should be in explanation of the 
act. Staley v. Park, 195. 


2. Where the plaintiff is injured by falling down a flight of stairs lead- 
ing to the “ladies rest room” in an amusement park and brings 
action against the owner thereof alleging that the stairs were not 
in a reasonably safe condition, a deposition of the plaintiff to the 
effect that the one who had given her permission to use the stairs 
had said after the accident that he was sorry and that they had 
intended to fix the stairs, is improperly admitted in evidence as a 
part of the res geste, the act of giving permission not being such 
an act, exercised simultaneously with the injury, as the term res 
geste implies, and the declaration being made after the injury and 
the plaintiff failing to establish that it was made within the time 
necessary to constitute a part of the res geste, and it not being 
of a subsisting fact but an expression of a preéxisting state of 
mind. lbid. 


d Testimony of Telephone Conversations 


1. Where a witness is allowd to testify over objection to the substance 
of an alleged telephone conversation with an unknown person for 
the purpose of showing the contents of the conversation which alone 
gave it pertinency and rendered it hurtful, the testimony is in- 
competent as hearsay, and its admission constitutes reversible 
error. Powers v. Commercial Service Co., 18. 


f Impeaching and Corroborative Testimony 


1. The testimony of an insurance agent of the renewal of a policy of 
automobile liability insurance, of which he had personal knowledge, 
is held competent as corroborative evidence of the plaintiff's con- 
tention that the car causing the injury in suit was the car covered 
in the renewal policy. Rudd v. Casualty Co., T79. 
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EVIDENCE D—Continued, 
h Similar Facts and Transactions 


1. Where an employee is injured by the falling of a comb in a cotton 
mill .machine, alleged to have fallen because of a defect therein. 
evidence that the comb had so fallen while the machinery was 
being operated by other employees immediately thereafter is compe- 
tent where there is evidence that no change had taken place, the 
probative force of the evidence being for the jury. Almond v. 
Oceola Mills, 97. 


G Declarations Against Interest. 
alin General 


i. The power to make declarations against the interest of a company 
cannot be inferred as incidental to the duties of a general agent 
in charge of the current dealings of the business, and where decluva- 
tions of a “person in charge” of the business are sought to be intro- 
duced in evidence and there is no evidence of the scope of the 
agent’s authority, the admission of the evidence against the com- 
pany as a declaration against its interest is reversible error, the 
burden being upon the plaintiff to establish the competency of this 
evidence. Staley v. Park, 155. 


I Documentary Evidence. 
b Accounts, Ledgers, Records and Private Writings 

1. In an action by the wife against her father-in-law for alienating 
from her the affections of her husband: Held, a letter from the 
plaintiff’s attorney te the defendant listing the wrongs alleged 
to have been committed by him is eg parte and self-serving and 
incompetent as evidence upon the trial. Hankins v. Hankins, 
358. 


J Parol Evidence. 
a Admissibility in General 

1. While parol evidence may not be received in evidence to add to, vary 
or contradict the written part of an instrument, where the entire 
contract is not reduced to writing the unwritten part may be shown 
by parol evidence if such evidence does not contrs.dict the written 
terms of the agreement; in this case parol evidence of an agreement 
for a particular mode of payment of notes is held admissible as 
between the original parties. Stack v. Stack, 461. 


2. Parol evidence held admissible to show total failure of consideration 
for guaranty of payment. Chemical Co. v. Greene, 812. 


EXECUTION. 
A Levy. 
b Control or Possession of Officer 
1. Where a mortgagor pays a certain sum in cash into the hands of the 
clerk of the Superior Court as a deposit for an advanced bid, for 
the resale of property sold under a mortgage, and the sheriff at- 
tempts to levy thereon under execution by demanding the sum of 
the clerk and making a notation upon the execution to the effect 
that he had levied upon the fund, and the clerk retains the fund 
and agrees to apply it to the judgment if it should subsequently 
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EXECUTION A b—Continued. 
be determined that the sheriff had a right to leyy on the fund, 
and upon knowledge of the transaction the mortgagor claims the 
fund as his personal property exemption, and it appears that the 
sheriff neither touched nor saw any part of the funds in the 
clerk’s hands: Held, there was no sufficient levy upon the funds 
by the sheriff, and the attempted levy was void. Jn re Phipps, 
642. 
B Property Subject to Execution. 
c Trust Estates 
1. The interest of a cestui que trust in real property held by a trustee 
as an active trust, requiring the trustee to perform certain duties 
in respect thereto until the happening of a certain event, and 
where the cestui que trust may not call for a conveyance of the 
legal title, is not subject to execution in this State. C. 8., 677, 
subsees. 3, 4. Patrick v. Beatty, 454. 
J Supplemental Proceedings. 
a Right to Institute Proceedings 
1. Supplemental proceedings are based upon an execution and may not 
be instituted against a defendant when there has been no execution 
issued within three years from the institution of such supplemental 
proceedings, C. S., 711, 712, 719, and chapter 24, Public Laws of 
1927, does not affect this result, the later act having no repleaing 
clause does not apply to supplemental proceedings but applies only 
to strike out the three-year limitation in C. 8., 667 and to repeal 
Cc. S., 668. Harvester Co. v. Brockwell, 800. 
IX Execution Against the Person. 
ad Discharge by Insolvent’s Oath 
1. Where execution against the person of a defendant is made in 
accordance with the judgment against him, C. S8., 678, after execu- 
tion against his property is returned unsatisfied, and the defendant 
files a petition for his discharge as an insolvent under C. S., 1687 
ef seq., and the plaintiff answers the petition for discharge and 
alleges that the defendant had concealed bis property and fraudu- 
lentiy made the affidavit that he was without means: Held, the 
plaintiff must allege the fraud with sufficient fullness and cer- 
tainty to indicate the charge the defendant must answer, and such 
allegations must be supported by sufficient evidence, and where 
the plaintiff has failed to do so a judgment dismissing the proceed- 
ings will be affirmed. Hayes v. Lancaster, 515. 


EXECUTORS AND ADMINISTRATORS (Power to appoint administrators 
see Clerks of Court C a, Courts A ¢; executor may be made a party in 
Supreme Court see Appeal and Error A b 1). 

C Control and Management of Estate. 
c Business and Contracts of Executors and Administrators and their 
Agents 
1. Where the executors and trustees of an estate appoint the manager 
of certain coneerns of the deceased to continue to act in that 
capacity after the death of the deceased, and thereafter the man- 
ager executes certain notes the proceeds of which are used ex- 
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clusively for the payment of debts contracted by the deceased before 
his death and to keep up the property of the deceased under his 
management, the executors and trustees are thereafter estopped 
to deny either that the acts of the manager in executing the notes 
were not within the scope of the employment or that they were 
ignorant of the fact that the relation which had existed between 
the deceased and manager prior to the deceased’s death was that 
of principal and agent and not that of partners. Bank v. Grove, 
144. 


2. Where the general manager of certain concerns of the deceased bor- 
rows money on notes from a bank shortly after the death of the 
deceased and the proceeds thereof are used for the exclusive benefit 
of the deceased’s estate, the personal representatives of the deceased 
are liable to the bank therefor in their representative capacity, 
although at the time of paying one of the notes they were unaware 
that the relationship between the general manager and the deceased 
was that of principal and agent, the estate having received the 
benefits of the unauthorized acts of the agent and the executors 
making no offer of restoration, they may not reoudiate the acts 
of the agent to the injury of the other party, and having the power 
to make the contracts they also had the power to ratify them, 
lbid. 

f Suits to Collect Debts or Claims Due to Estate 


1. Where, after the death of the intestate a lumber cornpany cuts some 
timber from lands beyond the boundaries described in their timber 
deed from the intestate, and a settlement is made therefor with the 
administrator of the estate in accordance with an award made by 
appraisers appointed by the court by agreement of counsel, and it 
appears that the personalty of the intestate was not sufficient to 
pay all debts of the estate, and that the heirs at law of the 
intestate, through their guardian, are parties plaintiff and that 
they are entitled to payment from the administrator, after the 
debts of the estate are paid, of any surplus: Held, a judgment 
as of nonsuit in an action brought by the guardian of the heirs at 
law to set aside the award as not being binding on her will not 
be disturbed on appeal, no harm having resulted to the minor 
heirs at law, and the judgment not being prejudicial as to them, 
the right of action therefor being outstanding in the administrator 
for the benefit of the estate and heirs. Avery v. Guy, 152. 


D Allowance and Payment of Claims. 
g Rights and Remcdies of Creditors 


1, The personal representative of a deceased is a necessary party 
to a suit to recover assets of the estate, and were the holder 
of one of several bonds secured by a mortgage or. the deceased's 
home place brings action against the beneficiary under the de- 
ceased's will to declare the legacy a trust fund for the payment of 
the bond, and it appears that the bequest is insufficient to pay 
all the bonds and that the executor and other bondkolders have not 
been made parties, the defendant’s demurrer is properly sustained. 
Sims v. Dalton, 249. 
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F Sales Under Order of Court. 
a When Sale is Necessary 
1. Where personalty is insufficient to pay debts of estate, realty may be 
sold under order of court. Avery v. Guy, 152. 


EXPERT TESTIMONY see Criminal Law G i. 
FEDERAL COURTS see Removal of Causes. 
FORMER JEOPARDY see Criminal Law F. 


FRAUD (Cancellation of instruments for, see Cancellation of Instruments 
Ab). 
A Elements and Essentials of Right of Action. 

b Deception 

1. All prior negotiations are merged in the written instrument in the 

absence of' fraud, mistake or cther maintainable equity, and the law 

presumes that the parties to a contract have deliberately chosen 

words fit and suitable to express their meaning and intent, and 

where a contract for the exchange of real property between the 

parties is reduced to writing and the complaining party has read 

it and deliberated several days before executing it: J7e/d, he may 

not recover against the other party damages caused by his ignor- 

ance of the difference between the legal liability of taking property 

subject to a mortgage and assuming to pay a mortgage debt 

thereon, and where the evidence tends only to show a mistake 

based upon such ignorance a motion as of nonsuit should be 


wa = 


allowed. Pierce v, Bierman, 275. 
C <Actions for Fraud. 
ce bvidence 

1. Where notes for the purchase price of lands are made payable to the 
ecrauntor’s son and not to the grantor, aud after the grantor’s death 
are found pledged as collateral for the son's note in a bank, and 
there is no evidence that the son was ucting as the grantor’s agent 
or that any confidential relationship existed between them or any 
other evidence in explanation: J/eld, the evidence of fraud is in- 
sufficient to be submitted to the jury in an action by the adminis- 
trator of the grantor against the son to recover the value of the 
notes, and his motion as of nonsuit should have been granted. 
Dean v. Dean, 355. 


FRAUDS, STATUTI OF. 
A Promise to Answer for Debt or Default of Another. 
a Applicability and Defense 

1. Where the father signs the note of his son as a guarantor of pay- 
ment in consideration of the payee’s furnishing the son with ferti- 
lizer on open account, parol evidence of the total failure of the 
consideration in that the payee did not so furnish fertilizer is 
admissible as between the parties in an action against the father 
on the note. Chemical Co. v. Griffin, 812. 


2. The statute of frauds does not apply to the original promise to pay 
the debts of another. Beck vt. Halliwell, 846. 
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FRAUDULENT CONVEYANCES (Rights of creditors against grantee in 
unregistered deed see Deeds and Conveyances B ¢c). 


C Actions to Set Aside. 
e Sufficiency of Evidence and Nonsuit 
1. In order to set aside a deed to lands from parents to their son it is 


GIFTS. 


required that there be a fraudulent intent on the part of the 
parents and a knowledge of fraud by the son, and where all the 
evidence tends to show that the son surrendered notes delivered to 
him by his father for money owed him, and made a cash payment, 
which, together, constituted a full consideration for the lands at 
the time of the transaction, and that the land conveyed had been 
conveyed to the mother by the father in consideration of her re- 
linquishing her right of dower in his other lands for the benefit of 
his ereditors, and that at the time of the transaction the father 
had property then more than sufficient to satisfy all his debts, and 
that none of the parties had any fraudulent intent or knowledge 
of any fraud: Held, an instruction directing a verdict if the jury 
found the facts to be in accordance with the evidence is not 
prejudicial. Bank v. Finch, 291. 


A Inter Vivos, 
a Requisites and Validity 
1. Choses in action may now be the subjects of valid gifts and their 


delivery by the donor is sufficient if the donor's surrender of the 
property is complete and his dominion and control cf it relinquished, 
but delivery may be actual, constructive, or symbolic, and no ab- 
solute rule as to the sufficiency of delivery, applicable to all cases, 
may be laid down. Zaylor v. Coburn, 824. 


b Transactions Operating as Gifts 
1. Where an administrator of a deceased is sued for the amount of an 


insurance policy paid into his hands by the insurer, the plaintifts 
claiming that the policy had been given them by the deceased with 
instructions to pay the premiums thereon as they matured which 
they had done, and it appears that the deceased had deposited 
the policy with the insurer to secure money bevrowed thereon: 
Held, the administrator's moticn as of nonsuit was properly re- 
fused, since an insurance policy may be given away by parol and 
its actual delivery is not indispensable to the gift. and the pro- 
visions of the policy relative to assignment are for the benefit 
of the insurer whose rights are not involved, the amount of the 
policy having been already paid, and the court properly submitted 
the questicn of the sufficiency of the delivery to the jury under 
instructions which are free from error. Taylor vu. Coburn, 324, 


GRAND JURY see Indictment A b, A d. 


GUARDIAN AND WARD. 
C Custody and Care of Ward’s Person and Estate. 
b Control and Management of Estate in General 
1. Where the surety on a guardian's bond alleges an agreement for the 


joint control by the guardian and surety of the guardianship funds 
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deposited in a bank, the agreement will not be held void upon a 
demurrer, it being assumed that the agreement comes within the 
purview of C. 8., 6882(e). Leonard uv. York, 704. 


HABEAS CORPUS—Jurisdicticn of proceedings see Courts A a1; for custody 
of minor child see Parent aud Child A ec 3. 


HIGHWAYS (Bonds of contractors sce Principal and Surety B b 3, 4, 5). 
A State Highway Commission. 
a Width of JITighway, Maintenance, Signs, ete. (Widening highway 
through city see Municipal Corporations G b 1) 

1. The erection of signs on a State highway in imitation of official 
highway sigus in violation of chapter 148, section 56, Public Laws 
of 1927, is made a misdemeanor under section 58, and injunction 
is not the appropriate remedy fcr the enforcement of the statute, 
and in proceedings by a private person a judgment dissolving a 
temporary order restraining the maintenance of signs by a private 
owner alleged to be in violation of the statute will not be disturbed 
on appeal, it further appearing that the alleged signs were placed 
on private property and not upon the right of way of the high- 
way. Chappell v. Jfowery, oS. 


B Use of Highway and Law of the Road. 
b Intersections and Speed at Lutersections 


1. Where damages are sought for defendant's negligent driving at a 
street intersection and there is evidence tending to show that the 
defendant was approaching the intersection at an unlawful rate of 
speed und did not slow up before the happening of the collision 
with another car: J/cid, an instruction correctly charging the rule 
of the right of way if both cars approached the intersection 
simultaneously and the rule that if one of the cars was already 
in the intersection it was the duty of the driver of the other car 
to slow down and permit it to pass will not be held for error, 
CoS. 2G621(60). Piner cv. Richter, 573. 


g Negligence in Driving tr General 


1. Where the evidence tends cnly to show that the driver of an 
automobile in heavy traffic on a highway saw a truek coming to- 
wards him and upon the sudden necessity of avoiding a collision 
therewith, swerved the car, Causing it to leave the hard surface 
and hit a post along the highway, resulting in the death of an 
invitee riding with him: J/fe/d, the aet of the driver in so swerving 
the car will not be held for negligence, and the injury was from an 
accident for which damages may not be recovered either against 
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the driver or the owner of the car. Patterson v. Ritchie, 725, 
h Violation of Trafic Regulations in General 
1. The violation of a statute enacted for the safety of those driving upon 
the highway is negligence per se, and when such violation is ad- 
mitted or established the question of proximate cause is ordinarily 
for the jury. N. C. Code, 1981 (Michie), 2621(45), 2621(46), 
2621 (51), 2621 (54), 2621(55). Hing v. Pope, so. 
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HIGHWAYS B—Continued. 
i Contributory Negligence (Of guest see hereunder k) 
1. Where the evidence discloses that the plaintiff, a fourteen-year-old 


boy, was attacked by a dog while attempting to cross a hard- 
surfaced highway, and that the boy, while kicking at the dog, re- 
treated towards the middle of the highway, which was straight for 
more than a hundred yards, and that the boy did not see the de- 
fendant’s automobile approaching and was struck by it while in 
the middle of the highway: Held, the question of contributory 
negligence should be submitted to the jury, anc the granting of 
the defendant's motion as of nonsuit is error, and held further, 
the evidence is sufficient to warrant the submission of the issue 
of the last clear chance. Dotson v, Early, 8. 


k Guests and Passengers 
1. Where a gratuitous passenger or guest in an automobile has no 


i) 


ownership or control over the car and is not engaged in a joint 
enterprise with the driver or other occupants, negligence of the 
driver of the car will not be imputed to the guest, and he may 
recover against a third person for a negligent injury if the negli- 
gence of the driver is not the sole proximate cause of the injury. 
Nash v. R. R., 30. 


. Where the doctrine of being engaged in a joint enterprise is relied on 


by the defendant sued for negligently inflicting a personal injury 
in the driving of an automobile wherein the plaintiff was an invitee, 
it must be shown by the defendant that he and the plaintiff had 
such control over the car as to be substantially ia joint possession 
of it. Chanock v. Refrigerating Co., 105. 


. Although the negligence of the driver of an automobile will not ordi- 


narily be imputed to a guest therein when the guest has no control 
over the car or driver, the guest may not recover from a third per- 
son for injuries suffered in a collision when the negligence of the 
driver is the sole proximate cause of the accident. Hinnant v. 
R. R., 489. 


. Where the evidence discloses that the plaintiff wes a guest in the 


defendant’s car on a trip to another city and that the defendant 
on the return trip was driving in a reckless manner in violation 
of the speed limit and driving on the wrong side of the road and in 
turning curves at a dangerous rate of speed, and that the plaintiff 
repeatedly remonstrated with the defendant's driving and that soon 
thereafter the car turned over while the defendant was attempting 
to take a curve at a dangerous rate of speed, causing injury to the 
plaintiff: Held, under the facts and circumstances of this case 
the plaintiff's failure to demand that the defendant stop the car 
and let him out was not contributory negligence as a matter of 
law, and the issue was properly submitted to the jury under 
instructions which were free from error, and he'd further, if the 
defendant’s conduct was wilful and wanton the plea of contributory 
negligence could not avail him. King v. Pope, 54. 


m Pleadings in Action for Damages 
1. In a civil action by an invitee or guest in an automobile to recover 


damages against the owner and driver thereof, allegations in the 
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complaint that the car was driven negligently and at a reckless 
speed resulting in a collision with another car at a street inter- 
section and that this was the proximate cause of the injury in suit 
is a sufficient allegation of actionable negligence to resist the 
defendant's demurrer to the complaint, the allegations being suffi- 
cient according to the common-law practice, and section 2621(46), 
requiring that the speed of the automobile must be alleged, applies 
to criminal actions only and not to civil actions for damages. 
Piner v. Richter, 578. 


o Sufficiency of Evidence and Nonsuit 


1. Where, in an action to recover damages for the negligent killing 
of the plaintiff's intestate, there is evidence only that the intestate 
was killed while riding a bicycle at or near a street intersection 
by being struck by an auto-truck driven by the defendant: Held, 
the defendant's motion for judgment as of nonsuit should be 
allowed, the mere fact of the collision raising no presumption of 
negligence, and there being no evidence to support the allegations 
of the complaint as to the negligent driving of the defendant. 
Suwainey v. Tea Co., 272. 


D Rights of Persons in Highway Location. 


c Rights of Landowners in Contiguous Highways After Abandonment by 
Highway Commission 


1. Where there is evidence that the road ‘in controversy had been 
used by the publie for about fifty years as a main highway between 
two cities, that it had been worked and kept up for that period 
and had been macadamized for about nine years, all at public 
expense, and that thereafter the State Highway Commission dis- 
continued such road as a part of the State highway system under 
the plenary power given to it by statute, and built a permanent 
hard-surfaced road in close proximity thereto in order to straighten 
and improve the highway: Held, the abutting owners along the 
abandoned road have an easement therein for ingress and egress 
although the original owner may still retain the fee subject to the 
easement, and the road abandoned as a part of the highway system 
may not be closed by the owner of the land through which it lies 
to such abutting owners without their consent. Davis v. Alerander, 
130. 


2. Where a highway has been used by the publie for over fifty years 
and has been kept up and macadamized at public expense, and 
thereafter this section of the road is abandoned by the State High- 
way Commission as a part of the highway system of the State: 
Held, an abutting owner is entitled to a permanent injunction 
restraining the owner of the fee in the land through which the 
section of abandoned road lies from taking possession of the aban- 
doned road and closing it to the destruction of the abutting owner's 
right of easement thereover, and where the road has been closed by 
the owner of the fee a mandatory injunction may be issued com- 
manding that the road be reopened. Jbid. 
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HOMICIDE. 
B Murder. 


a Murder in the First Degree (Expert testimony as to mental capacity 
see Criminal Law G i 6) 


1. Where upon a trial for murder all the evidence and inferences there- 


from unquestionably tend to show that the deceased was killed 
by one lying in wait and for the purpose of robbery, with evidence 
tending to establish that the defendant had perpetrated the crime, 
and there is no evidence in mitigation of the offense, the evidence 
establishes the crime of murder in the first degree, C. S., 4200, 
and an instruction to the jury either to convict the defendant of 
murder in the first degree, if the evidence so satisfied them beyond 
a reasonable doubt, or to acquit the defendant is not error. S. v. 
Myers, 351. 


2. Where all the evidence for the State tends to show that the defend- 


ants killed the deceased while attempting to rob him, the crime 
is murder in the first degree, C. S., 4200, and the failure of the 
trial court to submit the issue of guilt of murder in the second 
degree is not error. S. v. Donnell, 782. 


G Evidence. 


a Weight and Sufficiency 
1. Where in a criminal prosecution the State’s evidence tends to show. 


that the defendant willingly entered into the fight with the deceased 
and killed him with a deadly weapon, a knife, the defendant’s 
motion as of nonsuit is properly refused, and a verdict of man- 
slaughter will be affirmed on appeal. C. S., 4648. S. wv. Ferrell, 
475. 


b Presumptions and Burden of Proof 
1. Where upon the trial for a homicide the solicitor does not ask for a 


conviction of murder in the first degree but of murder in the second 
degree or manslaughter, and the defendant admits he killed the 
deceased with a pistol but contends that the deceased was attack- 
ing him with a knife, and that the killing was in self-defense, the 
killing with the deadly weapon raises the presumptions of malice 
and that the killing was unlawful, both of which presumptions the 
defendant must rebut by his evidence, and where he rebuts the 
presumpticn of malice only, the presumption that the killing was 
unlawful remains, making the crime manslaughter. S. v. Fleming, 
512. 


HOSPITALS. 
C Private Hospitals. 


a Liability to Patients 
1. A hospital which undertakes to furnish only the facilities for an 


operation or for the treatment of a patient is not responsible for 
the negligence of a physician chosen by the injured person or by a 
third person for him, and where, in an action against a hospital 
for damages caused by the negligence of a physician, there is no 
allegation that the physician was employed by the hospital or 
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treated the patient as agent of the hospital, the action is properly 
dismissed as to the hospital, there being no cause of action stated 
against it. Gosnell v. R. R., 234. 


2. Where an injury to a patient is not attributable to any negligence 
of the attending nurse the owner or lessee of the hospital employing 
the nurse cannot be held liable on the doctrine of respondeat 
superior. Byrd v. Hospital, 387. 


D Nurses. 
w Liability to Patients 

1. Nurses in a hospital in the discharge of their duties must obey and 
diligently execute the orders of the physician or surgeon in charge 
of the patient, and they will not be held liable for injury resulting 
to the patient from executing such orders unless such orders are 
so obviously negligent as to lead any reasonably prudent person to 
anticipate that substantial injury would result to the patient there- 
from. Byrd v. Hospital, 337. 


2. Where a family physician diagnoses the condition of his patient and 
prescribes that she be removed to a private hospital and given 
treatment in an electric heat cabinet, an appliance approved and 
in general use, and is present with the nurse attending the patient 
and sees and approves of the way the body of the patient is 
prepared for the treatment and directs that the patient remain in 
the cabinet a certain length of time, and injury results to the 
patient from being burned: eld, the injury must have resulted 
from one of three causes, and if it resulted from the peculiar 
susceptibility of the patient to heat due to her condition it resulted 
from an error in diagnosis by the physician, or if it resulted from 
the length of time the patient was kept in the cabinet, the length 
of time was expressly prescribed by the physician, or if it resulted 
from improper preparation of the body of the patient for the treat- 
ment, the physician was present and knew what preparations 
had been made, and under the circumstances the treatment of the 
nurse was the treatment of the physician, and the nurse cannot 
be held liable for the injury, it not being apparent that substantial 
injury would result from the execution of the physician's orders. 
Ibid. 


HUSBAND AND WIFE (Neglect of wife to file complaint held excusable 
when husband had promised to do so for her see Judgments K b 1). 


A Abandonment. 
c Defenses 
1. The false representations of the prosecutrix that she was pregnant 


before the marriage is no defense in a criminal action against the 
husband for wilful abandonment. S. v. Gibson, 108. 


C Separation and Maintenance. 
c Deeds of Separation and’ Bonds Securing their Performance 
1. In construing a bond given to insure the faithful performance of a 


deed of separation, executed in accordance with a judgment of the 
court, the intent of the parties must be arrived at by taking into 
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consideration all the paper-writings relating to the controversy, the 
condition of the parties and the purpose of the bond, the family 
relationships and the circumstances existing at the time of its 
execution. Peeler v. Peeler, 124. 


2. Where in an action by a wife against her husband a judgment has 
been entered requiring the defendant to pay the plaintiff a certain 
sum each month for a stated period, and in accordance with the 
judgment a deed of separation is executed to carry into effect the 
provisions of the judgment, the deed of separation providing that 
a bond should be executed which should be responsible “for ‘each 
and every payment until the conditions of the judyment have been 
fully complied with,’ and a bond in accordance therewith is exe- 
cuted in a certain penal sum, and is conditioned upcn the principal's 
performance of the provisions of the judgment: Held, by interpre- 
tation of all the relative papers the penalty of the bond is not the 
limit of liability thereon, it being collateral to the purpose of the 
bond and inserted merely for security, and a judgment that the 
surety should be discharged upon payment into court of the penal 
sum of the bond is erroneous. Jbdid. 


E Alienation. 
a Elements and Essentials of Right of Action 


1. In an action by a wife to recover damages for the alienation of the 
affections of her husband she must establish by proper evidence 
that she and her husband were happily married and that genuine 
love and affection existed between them, that such love and affec- 
tion was alienated, and that the wrongful and malicious acts of 
the defendant brought about such alienation. Hankins v. Hankins, 
358. 

b Evidence 

1. Where, in an action by a wife against her father-in-law to recover 
damages for the alienation of the husband's affections, the evi- 
dence tends to show that the married couple came to live with the 
husband’s father on account of their strained financial circum- 
stances: Held, evidence that the defendant's house was in dis- 
repair and that the food, which was served to all alike, was not 
good, that the defendant opposed the church and held views of 
contempt for the marriage ceremony is incompetent, and the judg- 
ment of the Superior Court granting a new trial in the county 
court upon exeeptions based upon the admission of such evidence 
will be affirmed. Hankins v. Hankins, 358. 


2. In an action by the wife against her father-in-law to recover dam- 
ages for the alleged alienation of the affections of the husband 
evidence of the relationship between the parties is competent and 
constitutes a proper and vital subject of inquiry, but evidence 
of the number of parties the plaintiff had in her own house, or of 
the amount of money the defendant gave his daughters, or of the 
provision of the defendant to have his body cremated is incompetent 
and does not come under the rule, such evidence being wholly 
foreign to the issue and not being of declaration tending to show 
bias, animus or hostility to the plaintiff or her marriage. Ibid. 
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INDEMNIFY. 
B Rights and Liabilities of Parties. 
a Suffering of Loss by Those Indemnified and their Rights on Indemnity 
Contract (Right of sureties to contribution from other securities 
see Contribution A a 1) 

1. Where a sheriff in his application for a surety bond obligates himself 
among other things to indemnify the surety against loss arising 
from the execution of the bond, and in an action against the 
surety in the Federal Court in another State a judgment is ren- 
dered agninst it on the bond for an alleged assault by the sheriff's 
deputies on offenders against the laws of this State whom the 
deputies arrested there and brought back here: Held, the surety 
has suffered loss by reason of the execution of the bond and may 
recover the amount of such loss against the sheriff on his agreement 
to indemnify, the action being on the contract of indemnity exe- 
cuted here and not on the judgment rendered in the other state, 
and the principle that courts of one state will not take jurisdiction 
of an action brought on the bond of an officer of another state 
has no application to the present action. Guaranty Co. v. Hill, 


yoo 
Joe * 


© Where the endorsers on a note discounted at a bank are given a 
collateral agreement to indemnify them against loss by reason 
of their endorsements, and the collateral agreement is secured by 
a mortgage on lands, aud the endorsers have taken up the note 
with money borrowed from the bank exclusively on their own note 
and have received the original note from the bank: Held, the 
endorsers have suffered Joss on account of their endorsements and 
may proceed to enforce the collateral indemnity agreement and the 
mortgage securing it. Wathins v. Stmonds, 746, 

&@ Subrogation to Rights of Party Indemnified 

1. Where a surety company has paid the amount of a bond indemnifying 
a county against loss of deposits in a bank, and the bend covers 
av opart of the amount of the county's deposit, and the county 
assigns to the surety company the amount so paid: Held, in order 
for the surety company or its assignee to be entitled to payment 
on the assigned claim it must be shown that the county had 
received pavinent of the full amount of the balance of its deposit. 
Comr. of Banks v. White, 811. 


INDICTMENT AND PRESENTMENT (For arson see Arson C a, for assault 
see Assault and Battery Ba 1). 
A Necessity for and Formal Requisites of Indictment or Presentment. 
ain General 
1. Under the Constitution, Declaration of Rights, section 12, no person 
is required to answer a criminal charge but by indictment, present- 
ment or impeachment, and an indictment implies an indictment 
by grand jury as defined by common law unless changed by statute. 
S. v. Mitchell, 489. 


2. A justice of the peace has no jurisdiction of an assault with a 
deadly weapon except to bind the defendant over, and the Superior 
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Court may proceed to trial only upon indictment duly found and 
returned, Art, I, see. 12, the words in section 12 “except as here- 
inafter allowed” referring to the latter clause of section 18 relating 
to trial of petty misdemeanors and not to an assault with a deadly 
Weapon, and where, over the objection of the defendant, the Su- 
perior Court proceeds to trial on the magistrate’s warrant without 
an indictment, and the defendant is convicted of an assault with a 
deadiv weapon and sentenced to three months in jail, to be sus- 
peuded upon the payment of a fine and costs, the judgment will be 
reversed on appeal, and where the defendant has been acquitted 
of a simple assault in the magistrate’s court she should be dis- 
charged. S. tv. Hayrich, 68s. 


b Jurisdiction of aud Finding by Properly Coustituted Grand Jury 

1. Ordinarily indictment charging a criminal offense must be passed 
upon by the grand jury of the county wherein the offense charged 
was committed, and our statutes prescribing certain jnstanees In 
which the grand jury of another county may pass upon an indict- 
ment will not be enlarged beyond the reasonable scope of their 
provisions. N. C. Code, 1931, secs. 4600, 4606. S. ov. AWitehell, 489. 

>) The duties of the North Carolina Corporation Commission as a 
court of record antl the duties of the Chief Bank Jéxaminer ap- 
pointed by it are performed in Raleigh, Wake County. N. C. Code, 
1931, see. 10238, C. S., 249, and an indictment charging the individual 
members of the Commission and the Chief Bank Hxaminer with 
nalfeasance, nonfeasance or misfeasance in the performance of 
their duties relating to State banks should be laid by indictment 
to be passed upon by the grand jury of Wake County, and where 
the indictment is passed upon by the grand jury in another county 
the defendants’ plea in abatement is properly sustained, and the 
“ise should be dismissed. Jb/d. 


d Return of Indictment by Grand Jury 

1, The requirement of C. S., 2536 that the foreman should mark the 
hames of Withesses examined by the grand jury on the bill of 
indictment is merely directory, and there is no statute requiring 
that the foreman endorse thereon whether or not it is found a 
true bill, the validity of the bill being determined by the court 
records and not by endorsement on the bill, and where a bill of 
indictment in a capital case has been duly returned into cpen court 
by the grand jury or a majority of them as a true bill, C. 8., 4611, 
and the court in its discretion, upon a later investigation, allows 
the foreman in open court, in the presence of a majority of the 
grand jury, to mark the names of the witnesses examined on the 
bill and to endorse it a true bill as directed by the grand jury, 
the defendant's motion to quash or in arrest of judgment is prop- 
erly refused, S. tv. Avant, 680. 


B Form and sufficiency of Indictment. 
v Charge of Crime 


1. The charge in the indictment must be sufficiently specific, both as to 
law and fact, to adequately inform the defendant of the offense with 
which he is charged and to enable him to be prepared on the trial 
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INDICTMENT AND PRESENTMENT B b—Continued, 
and to enable the court to proeeced to judgment upon conviction 
and to protect the defendant under another indictment for the same 
offense, and it may not be sulficient if the indictment follow the 
definition of the statute. S. vw. Cole, S92, 

2. The essential constituents of the offense charged must be stated in 
an indictment therefor, and C. 8., 4625, prescribing that an indict- 
ment shall not be quashed for mere informality or refinement in 
charging the offense doves not apply where the indictment Is 
fundamentally deficient. J/ bid. 

e¢ {dem NSonans 

1. Where the indictment charges the defendants with the murder of one 
R.B. Andrews" and the judgment recites that they were convicted 
of the murder of one R. B. “Andrew,” the names are patently 
idem sonaens and the difference will not be held material. S. ov. 
Donel, TS2. 


C Motion to Quash or Dismiss and Demurrer to Indictment. 
a Grounds for and Effect of Demurrer in General 
1. The object of a demurrer to an indictment is te impeach it and 
forestall a prosecution on the ground that its charges do not 
coustitute a breach of the eriminal law, and in case the indictment 
does not adequately inform the defendant of the offense with 
which he is charged or is insufficient to enable the court to proceed 
to judgment, a demurrer thereto is good. S. v. Cole, 502. 
D Amendment and Bill of Particulars. 
a Scope dud Nature of Amendment 
1. The provisions of our statute, C. S., 4618, enabling a defendant in a 
criminal action tuo call for a bill of particulars, cannot supply a 
detigieney in an indictment when the language of the indictment 
fails to adequately charge the esseutial concomitants of the offense, 
aud when the indictment is thus defective the trial court is without 
authority to permit au amendment. S. v. Cole, 592. 


INDUSTRIAL COMMISSION see Master and Servant F. 


INFANTS—RSetting aside judgement by, see Judgments K ¢; Parent and Child 
see Parent and Child. 

INJUNCTIONS (fenjoining collection of taxes see Taxation lo b, enjoining 
foreclosure sce Mortgages H b; enjoining obstruction of highway see 
Highways D @ 2). 

A Nature and Form of Relief. 
Lb Parties Hntitled to Retief 
1. Private person held not entitled to injunctive relief against private 
owner to prevent maintenance of imitation highway signs on his 
property in violation of highway ordinance making the act a mis- 
demeanor. Chappell v. Mowery, dS4. 
H Liabilities on Injunction Bonds. 
a fn Gereral 
1. Where on appeal from the granting of a temporary injunction it 
is held that the injunction was properly granted except as to 
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one matter dealing with future transactions, and in this respect it 
is modified, a motion by a party defendant therein to assess dam- 
ages against the injuncticn bond is properly denied. lias v. 
Comrs. of Buncombe, 781. 


INSANE PERSONS. 
EF Contracts. 
a Validity and Effect 

1. Where, at the time of the endorsement, an endorser does not have 
sufficient mental capacity to endorse the note, and the endorsement 
is without consideration to the endorser, the endorser is not liable 
therecn although the payee of the note is without notice of such 
mental ineapacity, but the endorser is liable if he received consider- 
ation. Searcy v. Hammett, 42, 


INSPECTION OF WRITINGS see Bill of Discovery C. 
INSTRUCTIONS see Trial E. 


INSURANCE (Surety bonds see Principal and Surety). 
D Insurable Interest. 
b in Life of Another 


1. Except where there are ties of blood or marriage it must appear 
that a person would be damaged by the death of another in some 
way which can be measured by rule of law in order for him to have 
an insurable interest in the life of the other, and where the evidence 
discloses that the beneficiary in a policy of accident insurance 
applicd for the policy and paid all premiums, that there was no 
contractual relationship between the beneficiary and the insured 
and that there were no ties of blood or marriage between them, 
the insurance contract is a mere wagering contract and is void at 
its inception, and a motion as of nonsuit should be granted in an 
action by the beneficiary thereon, Slade v. Ins, Co., 315. 


i The Contract in General. 
b General Rules for Construction 


1. Where a policy of insurance is ambiguous it will be construed in 
favor of the insured. Greenville v. Assurance Corp., 8387, 


H Cancellation, Surrender and Abandonment. 
a Cancellation by Insurer or Agent 


1. The local agent of a fire insurance company has no authority to 
cancel a binding policy of fire insurance at the request of the 
insurer without the consent of the insured and issue another policy 
of the same kind in another company in its place, and when he 
attempts to do so without the knowledge or consent of the insured 
the cancellation is without effect and the original policy remains 
in force, and the insured may recover thereon for loss by fire sus- 
tained before knowledge of the agent's acts, there being no evidence 
of ratification by the insured. Jernigan v. Ins. Co., 677. 


e Cancellation of Group Insurance by Employer 


1. Where an employer’s policy of group insurance specifies that it should 
end as to any employee upon the termination of the employment, 
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or prior thereto upon cancellation by the employer, unless such 
termination of employment was caused by disability while the 
poliey was in force, and it appears that the employer had termi- 
nated the insurance on such employee in accordance with the pro- 
visions of the policy: feld, in the absence of allegation or proof 
that the cancelation of the policy by the employer was wrongful 
or illegal such cancellation is presumed to have been lawful, and 
the beneficiary of the employee cannot recover thereon for the 
death of the employee after the policy had thus been canceled, 

Baker v. ins, Co., 482. 
J Forfeiture of Policy or Insurance for Breach of Covenant or Condition. 

e Additional Insurance or Eneumbrancing Property 

1. The subsequent act of the owner and mortgagor in taking out addi- 
tional insurance protecting his interest alone, done without the 
knowledge or consent of the mortgagee, does not, ipso facto, reduce 
proportionately the amount of prior insurance held by the mort- 
gagee on the same property under a New York Standard Mort- 


bia a 


gage Clause. Taylor v. Ins, Co., 659. 


K Estoppel, Waiver, or Agreements Affecting Right to Declare Forfeiture 
of Policy. 
b Acceptance or Retention of Premiums 

1. Where the executive secretary of a mutual benefit insurance order, 
who sclely is authorized under the constitution of the order to 
receive all money fer membership dues, and who is charged with 
the duty of reporting to the order those members in arrears and 
notifving such members of their standing, fails to give the required 
notice to a delinquent member, and thereafter accepts the payment 
of the delinquent member's dues with knowledge that the member 
was then in exrtremis: Held, the acceptance by the secretary of the 
delinquent dues is a waiver of the provisions in the constitution and 
by-laws of the order with respect to the forfeiture of benefits 
for the nonpayment of dues, the executive secretary being an 
executive officer of the defendant with broad and comprehensive 

powers. J7ill v. Lexington Council, 697, 


M Proof cof Death or Loss. 
€ Waiver of Proof 
1. Under the facts of this case and the theory of trial in the lower 
court the insurer is held to have waived its right to demand 
proof of loss by the insured. Taylor v, Ins. Co., 659, 


N Persons Entitled to Proceeds. 
a Life Insurance 
1. Donee of policy held entitled to proceeds as against insured's ad- 
ministrator. Taylor v. Coburn, 324. 


c.Under Loss Payable Clauses 
1, The purchaser of a cotton gin under a title-retaining contract gave 
notes for the balance of the purchase price guaranteeing the seller 
against loss by fire. Thereafter, the purchaser took out a policy of 
fire insurance on his property with a loss-payable clause in favor 
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cf the mortgagee as his interest might appear, and the gin was 
included in the property covered in the insurance policy. Upon 
Joss by fire the insurance company paid the amount of the policy 
intv court, and the controversy depended upon the respective rights 
of the mortgagee and the seller of the cotton gin: Held, although 
the seller had an insurable interest in the property destroyed, 
the purchaser had not taken out any insurance protecting this 
interest and had not made any agreement to do so, but had given 
only a personal guarantee against loss by fire, and the mortgagee 
named in the lJoss-payable clause of the policy was entitled to the 
proceeds thereof under the terms of the policy cortract protecting 
his interest therein, Jeffreys v. Ins., Co., 368. 


2, Both the mortgagor of property and his mortgagee hive an insurable 


interest therein, and where there are Several mor-vgagees and the 
mortgagor takes out a policy of insurance with a loss-payable clause 
to them as their interest might appear they are entitled to the 
proceeds of the policy in proportion to their debts if there are no 
priorities by registration, agreement, or otherwise, but where one 
of the mortgagees is not named in the loss-payatie clause he is 
hot entitled to any of the proceeds thereof and the mortgagees 
named in the policy are entitled to the exclusive benefit thereof, 
unless the mortgagor had agreed to take out a policy for his 
benefit, in which case the mortgagee would be entitled to an equit- 
able lien on the proceeds of the policy, at least as against the 
mortgagor. bid. 


3. Mortgagee held not entitled to apply proceeds of fire insurance 


to payment of matured notes under mortgage provision, Coats v. 
Bank, 408. 


INTOXICATING LIQUOR—Mere possession will not prevent award of com- 


pensation see Master and Servant F b 3. 


INVITEES—Liability of lessee fur injuries to, resulting from condition of 


building see Negligence A e@ 2, 


ISSUES see Trial F. 


JOINT ENTERPRISE see Brokers, 


JUDGIES—Court may hear motion to amend after motion had been refused 


by another judge at prior term. Revis v. Ramsey, 815. 


JUDGMENTS (Execution on, see Execution; judgment on pleadings see 


1) 


Pleadings I b). 
Consent Judgments. 
b Requisites and Validity 
1. Where the attorneys of record of both parties sign s. consent judg- 


ment, and the defendant therein is advised that the consent judg- 
ment would be entered and does not make known to the court in 
person or by counsel any objection thereto, the fact that one of the 
defendant's attorneys of record did not sign the judgment does 
not affect its validity. LaLonde v. Hubbard, 771. 
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ec Operation and Hffect 
1. A consent judgment is in effect a written contract between the 
parties litigant entered with the consent of the court, and the 
court may not thereafter set it aside without the consent of the 
parties In interest. S. v. Mckay, 470. 


2, A consent judgment is binding on the parties thereto until modi- 
field or set aside by consent, or until vacated for fraud or mistake 
by judgment in an independent action. LeLonde v. Hubbard, 
771. 

F On Trial of Issues. 
e Conditional or Alternative Judgments 

1. Where a party to an action consents to the abandonment of a right 
he has therein set up, and this is done and the judgment accord- 
ingly rendered, the judgment is not objectionable as being a condi- 
tional judgment when it is final and requires no future act to be 
done or condition to be performed by any of the parties. Killian v, 
Chair Co,, 25. 

G Rendition, Entry, Recording and Docketing. 
b Time and Place of Rendition 

1. Ordinarily a judgment cannot be entered by a Superior Court judge 
out of term and out of the district wherein the cause is pending 
when not falling within certain exceptions where the Judgment 
may be entered nunc pro tunc, but this rule does not apply when 
the parties to the action appear at the time of the rendition 
of the judgment and consent that the judge consider the matter 
and enter the judgment. Hillian wv. Chair Co., 28. 


2. While it is the better practice for the consent that judgment be ren- 
dered out of term or out of the county in which the action was 
pending to be put in writing, it is not essential that this be 
done, and where the judgment excepted to states as a fact that 
such consent was in fact given, it is conclusive upon the parties 
in the absence of collusion or fraud. J/bid. 

K Attack and Setting Aside. 
b Surprise, Hxcusable Neglect, ete. 

1, Where a husband and wife living together are sued on a_ joint 
cause of action, and the wife, relying on the assurances of her 
husband that he would employ counsel and cause an answer to be 
filed in her behalf, neglects to file an answer within the time pre- 
scribed, and a judgment by default is entered against her, and 
immediately upon notice of the judgment she employs counsel and 
moves to set aside the judgment for surprise and excusable neglect, 
C. S., 600: Held, the neglect of the wife is excusable, and upon 
a proper showing of a meritorious defense, her motion is properly 
allowed, the provisions of the Martin Act, C. 8., 2507, not affecting 
the relation of husband and wife or the rights and duties arising 
therefrom, Bank v. Turner, 162, 165, 166. 


2. In order to set aside a judgment regularly entered, our statute, 
C. S., 600, requires that the motion be made within one year 
after notice and that the court find as a fact the existence of 
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mistake, inadvertence, surprise or excusable neglect. ta which 
the Supreme Court has added another condition precedent, that 
the judge must find that the moving party has « meritorious de- 
fense. Fellos v. Allen, 375. 


. AS to whether excessive damages is a sufficient showing of a 


meritorious defense, quere? Ibid, 


¢ For Fraud 
1. Where the father of a minor child injured in an automobile accident 


reaches a compromise agreement with the attorney of the insur- 
ance company carrying indemnity insurance on the car causing 
the accident, and to effectuate the compromise agreement, the 
attorney for the insurance company has a next friend appointed 
for the minor and brings a friendly action, reducing the compro- 
Inise agreement to judgment, and thereafter the father and mother 
of the minor have another next friend appointed and seek to have 
the judgment set aside as being contrary to the course and practice 
of the courts and for fraud: Held, before ordering the judgment 
set aside the trial court should find whether the driver of the car 
was negligent, which was denied by the defendant, whether the 
plaintiff was guilty of contributory negligenee, und should find 
whether the compromise judgment was just and fair and whether 
the rights of the minor were prejudiced, and where the court has 
failed to find these necessary facts the case will be remanded. 
Patrich v. Bryan, 62. 


2. Where in an action for absolute divorce on the grounds of abandon- 


iment and separation for five years service of summons is returned 
“defendant not to be found,” ete., and the plaintiff swears to an 
affidavit that the defendant cannot be found in the State after 
due diligenee, and thereupon an order is given for service by 
publication, and upon the trial of the action a decree for absolute 
divorce is entered: Held, upon evidence showing that at the time 
of the issuance of summons and the swearing to <he affidavit the 
plaintiff knew the whereabouts of the defendant in this State and 
that the affidavit was fraudulent, the defendant's motion in the 
original cuuse to set aside the judgment is properly granted, it 
appearing that the plaintiff had perpetrated a‘fraid on the court 
whereby it falsely appeared that the court had obtained jurisdic- 
tion. Hatley v. Hatley, 517. 


d Attack for Irregularities 
1. A verification of a complaint which is in substantial compliance 


with the law is not a sufficient ground for setting aside a judgment 
entered by default; in this case the plaintiff, when signing the com- 
plaint, took the oath with uplifted hand rather than upon the Bible, 
Fellos v. Allen, 375. 


f Procedure 
1. Where service by publication is based on fraudulent affidavit ‘the 


judgment may be set aside by motion in the cause. Hatley v. 
Hatley, 577. 


2. A consent judgment may not be collaterally attacked, the remedy 


in such case being by independent action to set the judgment 
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L 


M 


aside, and where the judgment is collaterally attacked in an 
action involving the same cause of action covered by the consent 
judgment it is not error for the court to refuse to consider 
evidence tending to impeach the consent judgment. LaLande v. 
Hubbard, 771. 


g Rights of Parties upon Setting Aside Judgment 


1. Where the defendants have paid a judgment rendered against them 
in an action involving the question of their actionable negligence 
in injuring another, and later this judgment is set aside for 
fraud or as being contrary to the course and practice of the courts, 
the order vacating the judgment should provide for an accounting 
of the moneys paid by the defendant under the judgment so 
racated. Patrick v. Bryan, 62. 


Operation of Judgment as Bar to Subsequent Action (Estoppel by 
judgment see Estoppel B a: operation of award as bar see Arbitration 
and Award FE b). 

b Matters Concluded or Embraced in Pleadings of Former Action 


1. A judgment recovered against a person negligently causing a per- 
sonal injury to the plaintiff will not bar an action by the plaintiff 
against a physician or his executrix for damages caused by the 
negligent treatment of such injuries by the physician, the two 
causes of action being separate and distinct, and the second action 
not arising out of the negligence alleged in the first. Gosnell v. 
R. R., 234. 


ts 


A consent judgment purporting to settle all matters in controversy in 
an action involying liability for damages sustained in a collsion of 
two automobiles in which the defendant sets up a cross-action 
upon allegations of negligence on the part of the plaintiff, is a 
bar to an action by the defendant in the prior action against the 
plaintiff therein to recover for the identical negligence alleged in 
the cross-action. LaLonde v. Hubbard, 771. 


3. The doctrine of res judicata does not apply to ordinary motions inci- 
dental to the progress of the trial but only to those involving 
substantial rights. Revis v. Ramsey, 815. 


Conclusiveness of Adjudication, 
b Persons Concluded 


1. Where under the terms of a will the testator’s wife and children are 
made the beneficiaries of a trust estate with limitation over to 
the children when the youngest shall attain the age of forty, or, 
if not living at the date specified, to their issue. and in a suit 
regarding the management of the trust estate the trustee and 
the testator’'s wife and children are parties and the one living 
grandchild is made a party defendant and is represented by a 
guardian ad litem, who also represents as a class the other grand- 
children not in esse: Held, all parties having an interest in the 
estate are properly represented, and the judgment of the court 
is binding as to all interests. C. S., 1744. Spencer v. McCleneghan, 
662. 
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JURY (Compensation Act does not violate right to jury ‘rial see Master 
and Servant Foa 1; polling jury see Trial G@ d, Criminal Law I k). 
A Competency of Jurors, Challenges and Objections, 
b Competency in General and Grounds for Challenge for Cause 
1, Where a special venire has been ordered by the coart for the trial 
of a capital felony, C. S., 2838, such yenire, being selected by the 
sheriff in his discretion and not from the jury box, are subject 
to the same challenges for causes as tales jurors, C. S., 4635, and 
among such challenges for cause is that the proposed juror is 
not a freeholder. NS. rv. Avent, GSO. 


2. The ownership of property by the wife of a proposed juror selected 
by the sheriff in a special venire does not constitute him a free- 
holder within the intent cf the statute when there have been no 
children born of the marriage, and where the defendant challenges 
such juror for cause on the ground that he was not a freeholder 
it is error for the trial court to refuse to allow the challenge, and 
where the defendant properly presents his exception thereto by 
exhausting his peremptory challenges and excepting to the court's 
refusal to allow the challenge for cause, a new trial will be 
awarded. Jbid. 


B Jury Boxes and Special Venires, 
b Selection of Jury from Another County 
1. The granting of the solicitor's motion that the jury be drawn from 
the body of another county held within court’s discretion. C. &., 
473 as amended by chapter 808, Public Laws of 19381. 8S, vr. Ship- 
man, 518. 


JUSTICES OF THE PEACK—Jurisdiction of assault see Criminal Law D 
b 1, power to bind defendant over see Indictment A a 2, 


JUVENILE COURTS see Courts A a 1. 


LABORERS’ AND MATERIALMEN’S LIENS (Contractors’ bonds see Prin- 
cipal and Surety). 
B Procedure to Perfect and Form of Claim of Tien. 
a Time of Filing Notice of Claim of Lien 

1, Although the statutory time for filing a laborer’s or materialman’s 
lien will not be extended where labor is done or material furnished 
of a trivial nature after substantial completion of the work, where 
the contract for the erection of a hotel building specifies the in- 
stallation of a heavy screen, requiring factory fabrication, over 
a sky-light, and the work under the contract is substantially com- 
pleted, and the building turned over to the owner for occupancy, 
and thereafter, upon demand of the owner, the sereen is installed 
by the contractor as a part of the original contract at a cost of 
$1,157 and a lien filed against the building within six months 
thereafter: Held, whether the work was completed when the 
building was turned over to the owner or when the screen was 
installed is for the jury under the evidence on the question of 
whether the claim was filed within the statutory time, C. S., 2470, 
and a peremptory instruction thereon is error. Beaman v. Hotel 

Corp., 418. 
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LABORERS’ AND MATERIALMEN’S LIENS B—Continued. 
e Notice and Licn of Sub-contractors and Materialmen 

1. Where the lessee of a hotel corporation purchases a refrigerating 
plant and installs it in the hotel building, and selis if to the hotel 
corporation, the lessee’s vendor may not claim a lien against the 
hotel building for the balance of the purchase price where he has 
not given the hotel corporation notice of the balance due him 
before the hotel corporation has paid the full purchase price to 

the lessee. C. S., 2438. Brown cv. Hotel Corp, &2. 


LANDLORD AND TENANT (Liability for injuries from condition or use 
of lund or buildings sce Negligence A ©). 
G Breach of Lease Contract. 
c Liebility of Lessee and Sub-lessees 
1. In this case there were several Successive leases of real estate with 
the obligation resting on each lessee to pay a stipulated rental 
for a certain number of years, and a judgment was rendered that 
the original lessor recover the unpaid balanee for the term against 
the original lessee, and that each of the lessees recover in turn 
from his sublessee: Held, the judgment was supported by the 
verdict and is affirmed on appeal. Guy v. Gould, 727. 


LARCENY. 
A Offenses and Responsibility. 
ad Elements of the Crime 
1. Physical presence at time of commission of larceny is not necessary 
to conviction of party aiding and abetting therein, nor is division 
of proceeds of theft among the parties an element of the offense. 
Now. Whitehurst, 631. 


e Parties and Offenses 
1. Physical presence at the scene of larceny is not absolutely essential 
to a conviction, and where a party actually procures the com- 


thereof by them he is guilty as a principal, S. v. Whitehurst, 631. 


LIBEL AND SLANDER. 
A Requisites and Essentials of Cause of Action. 
e¢ Publication 
1. In order to constitute a publication such as will suppert an action 
for libel there must be a communication of the defamatory matter 
to some third person or persons. AicKeel v. Latham, 818. 


D_ Actions. 
e Pleadings 
1. Where the complaint in an action for libel alleges that the defendant 
sent the plaintiff an open post card through the mails containing 
libelous matter, without an allegation that such matter was read 
by some third person, the allegation of publication is insufficient, 
and the defendant’s demurrer should be sustained, with the right 
of the plaintiff to move to amend, C. 8., 515, it not being presumed 
that the contents of the post card were necessarily communicated 
to the clerks through whose hands it passed, and presumptions 
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of evidence not being available to supply defects of allegation. AI- 
though a general allegation of publication might have been suflicient 
under C, S., 542, its provisions cannot aid the plaintiff in this 
action in view of the specific allegations in the coraplaint. WeKeel 
v, Latham, 318. 


LICK NSEES—Liability of lessee for injuries to, see Negligence A ¢ 2, 3. 


LICE NSES—Right of counties to allocation of gasoline tex see Counties 
li ec 1; license taxes see Taxation B ec. 


LOST OR DESTROYED INSTRUMENTS. 
L Right te Reeover Thereon. 
a Provisions in Instrument for its Production and Return 

1. The provisions of a certificate of deposit that it should be payable 
upon demand and return of the certificate will not prevent a re- 
covery thereon against the bank where the certificate has been 
lost, the issuance and contents of the certificata not being in 
dispute, nor does the failure of the plaintiff to tencer bond for the 
defendant's protection prevent such recovery when the defendant 
has made no request therefor, and in this case the evidence of the 
loss of the instrument was sufficient to be submitred to the jury. 
Lee v. Bank, 686. 


MASTER AND SERVANT (After hours employee on premises held licensee 
see Negligence A c 8). 
C Master's Liability for Injuries to Servant (Duties and liabilities in 
employing physician for injured employee see hereunder F b 6, Physi- 
cian and Surgeon D b 1. 
ain General 
1. The duty of an employer .to exercise due care to provide his em- 
ployee a reasonably safe place to work and reasonably safe and 
suitable tools and appliances is absolute and may rot be delegated 
to another so as to relieve the employer of liability, and the em- 
ployer is ordinarily liable for the negligence of his alter ego which 
causes injury to an employee. Smith v. Granite Co., 305. 


2. Although the relationship of master and servant dves not exist in the 
strict sense of the term between State convicts and one hiring 
their labor from the State, the one hiring such labor owes certain 
duties to the convicts incident to the relationship, and in this 
case the evidence of the failure of the one. hiring such convicts to 
exercise due care to provide a reasonably safe place to work and 
the negligence of his aller ego causing injury to a prisoner was 
properly submitted to the jury. lbid. 

b Tools, Machinery and Appliances and Safe Place to Work 

1. Where, in an action against an employer to recover damages caused 
by his alleged negligence in failing to exercise proper care to 
furnish the plaintiff a reasonably safe place to work and reasonably 
safe and suitable tools therefor, the evidence tends to show that the 
employee had to operate a comb in a cotton mill while the ma- 
chinery was running, and that the comb fell on his hand causing 
the injury in suit, that, if the comb had been properly fixed, its 
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own weight would have held it back and prevented its so falling, 
that the comb under unchanged circumstances had thereafter fallen 
while other operatives were at work at the machine, and that it 
was not the employee's duty to repair machinery, but the duty 
of a superintendent: Held, the evidence is sufficient to take the 
case to the jury on the issue of the employer's negligence, and 
the granting of its motion as of nonsuit was error, Almond v. 
Oceola Mills, 97. 


2. Kvidence that the plaintiff's injury was caused by his stepping on a 
small dowel pin swept up with other odds and ends on the floor 
of the manufacturing piant where he was engaged at worn tends 
to show an injury from an accident which could not have been 
reasonably foreseen by his employer, and a judgment as of nonsuit 
will be sustained on appeal. -ilter vc. Mfg. Co., Bo. 


3. Where the plaintiff's evidence tends to show that the defendant hired 
State convicts to work in his rock quarry and had control of the 
convicts to the extent of indicating the work to be done by them, 
that the plaintiff, one of the convicts so hired out, was told by the 
defendant to shovel rock trom a plie so that it could be taken out 
by a drag pan which was puiled backward and forward by a cable 
operated by a steam engine, that the cable was frayed and that 
the piaintiff had repeatedly told the engineer, the defendant's 
alter ego, of its dangerous condition, that at the time of the injury 
the plaintiff was not actualy under the control cf the prison 
authorities, and that the plaintiff, in the performance of his duties, 
told the engineer to pull the drag pan forward, but the engineer 
pulled it back and that the plaintiff's clothes caught in the frayed 
cable, causing the injury in suit, is Held, sufficient to be submitted 
to the jury on the issue of the defendant's failure to exereise due 
‘uve to provide the plaintiff a reasonably safe place to work. 
Novith vw. Granite Co., 305. 


4, In this case held: evidence of employer’s negligence was insufficient 
to be submitted to the jury in action by foreman to recover for 
injuries sustained when workman moving heavy barrels under his 
direction stepped on his foot. Poole v. R. R., 839. 

e Negligence of Fellow-servant 

1. Under the facts and circumstances of this case an engineer in 
charge of a hoisting engine was an alter ego of the defendant 
and the refusal of instructions requested by the defendant relating 
to the fellow-servant doctrine was nof ecrror. Smith v. Granite Co., 
305, 

g Contributory Negligence of Employee 

1. Where the evidence in an action by a chauffeur against his employer 
tends to show that the employer several times ordered the plaintiff 
to drive faster, and that the plaintiff attempted to take a curve 
at an excessive rate of speed, and ran through a barrier and down 
an embankment where the road on which he was driving ended 
and was cut through by a new road: Held, the defendant's motion 
as of nonsuit was properly granted. Scott v. Telegraph Co., 198 
N. C., 795. Shipes v. Poag, 844. 
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D Master's Liability for Injury to Third Parties. 
b Scope of Employment 
1. Where death of a third person is caused by the negligence of an 
employee while acting within the scope of his authority the em- 
ployer may be joined as a defendant under the doctrine of 
respondeat superior, Brown v. R. R., 256. 


F North Carolina Workmen’s Compensation Act. 
a@ Validity, Nature, Construction and Application 
1. While the Industrial Commission in the exercise of its statutory 
authority performs certain duties that are judicia] in their nature 
it is primarily an administrative agency of the ‘State in the ad- 
ministration of the Compensation Act and its judicial powers are 
but incidental thereto, and the administration of the powers con- 
ferred by the statute is not in contravention of Art. IV, secs, 2 and 
12 of the Constitution of North Carolina, nor of any other part 
of our organic law, and objection that the act destroys the ancient 
right of trial by jury or violates the Due-Process Clause or is an 
unlawful discrimination among employees cannot be sustained. 
Heavner v. Lincoliton, 400. 


2. Where, in an action instituted in the Superior Court to recover dam- 
ages for the negligent injury, the defendant sets up the defense 
that the plaintiff was an employee and that his exclusive remedy 
was under the Workmen’s Compensation Act: Held, the issue may 
be determined in the Superior Court, its jurisdiction not being 
ousted by the Compensation Act, and upon conflicting evidence it 
is properly submitted to the jury. Charnock v. Refrigerating Co., 
105. 


3. The remedy under the Workmen’s Compensation Act is exclusive 
and under the express terms of the statute an employer is relieved 
of all further liability for injury to or death of an employee, and 
Where the administrator of a deceased employee brings action 
against third persons for the employee's wrongful death, C. S., 
160, the motion of the defendants that the deceased's employer 
be made a party as a joint tort-feasor with them siould be denied. 
N. C. Code of 1931, see. SO81(r). Brown v. R. R., 256. 


4, Where the administrator of a deceased employee sues an engineer of 
a train and the railroad company for the deceased's wrongful 
death, the defendants may not set up the defense that compensation 
for the employee's death had been paid by his employer under the 
provisions of the Workmen’s Compensation Act since the Compen- 
sation Act provides that upon the payment of compensation there- 
under for an injury to an employee caused by the negligence of 
a third person the employer or the insurance carrier shall have 
the right to maintain an action in the name of the employee and 
Shall be entitled to subrogation of the employee’s rights to the 
extent of the compensation paid him, the balance of the recovery 
to be paid to the employee or his representative, and C. S., 160 
provides that an action for wrongful death can be maintained only 
by the deceased's personal representative, the tort-feasors being 
liable for their negligence and having no interest in the distribution 
of the recovery under the provisions of the statute. Jbid. 
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d. Although the administratrix of a deceased employee who has received 
compensation for the employee’s death under the provisions of 
the Workmen's Compensation Act is thereby barred from prosecu- 
ting any other remedy for the injury, she may, pending the hearing 
before the Industrial Commission, institute an action against a 
third person whese negligent acts caused the death of the intestate, 
C. S., 160, and where the insurance carrier has paid the compen- 
sation later awarded, it is subrogated to the rights of the employer 
and may by the express terms of the Compens:ution Aet maintain 
the action against such third perscn in the name of the adminis- 
tratrix, N. C. Code of 1951. see. SOS1(r), the right of action not 
abating by the insurance carrier's subrogation to the plaintiff's 
interest pendente lite, C. S., 446. 461, and where in such action it 
is alleged that the action was being prosecuted by the insurance 
carrier for its benefit the defendant's demurrer entered on the 
ground that the action was barred by the award under the Compen- 
sation Act is properly overruled. Phifer v. Berry, 3ss, 


6. The North Carolina Workmen's Compensation Act provides that it 
shall net apply to employers and employees where there are less 
than five employees regularly employed in the business within this 
State unless the employer and employees shall elect to be bound 
by the act. N. C., Code of 19381, 8081(u). Aycock v. Cooper, 500, 


7 Where, in a proceeding under the Workmen’s Compensation Act to 
recover Compensation for the death of a deceased employee, the 
evidence fails to show an election by the employer and employees 
to be bound by the act, and upon appeal to the Superior Court 
from an award by the Industrial Commission, the court finds from 
the evidence that the employer owned a planing mill and a wood 
or wagon shop, on adjoining land, one cperated by steam and the 
other by electricity, but that they were operated as separate and 
distinet businesses, each with a distinct patronage, and without 
conhection with each other, that the deceased employee was em- 
ployed in the planing mill only, and that there were less than five 
empiovees regularly in service in the planing mill: Jfeld, the 
evidence is insufficient to support the jurisdictional finding cf the 
Industrial Commission that the emplover had as many «as five 
employees in the same business, and there is no crror in the 
judgment of the Superior Court dismissing the proceeding on the 
ground that the Industrial Commission was without jurisdiction. 
ibid. 


S. As to whether a deputy sheriff is an emplcyvee within the meaning of 
the Compensation Act, N. C. Code, S8OS8S1(i), quere? Starling v. 
Morris, 564. 

9 The rights and remedies of an emplovee under the Workmen's Com- 
pensation Act exclude all other rights and remedies of such em- 
ployee, his personal representative, parents, dependents or next 
of kin against the employer, N. C. Code, S80S1(r). Hoover vu. Ln- 
demnity Co., 655, 

10. An award under the Workmen's Compensation Act as contemplated 


by section 58 thereof is a present determination of a claim of an 
employee after a hearing, and the award must be in writing and 
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be accompanied by a statement of the findings of fact and rulings 
of law and other matters pertinent to the question at issue, and 
must be filed in the record of the proceedings before the Industrial 
Commission, and an alleged agreement between the insurer and an 
injured employee for compensation, which agreement has not been 
passed upon by the Industrial Commission, is not an award under 
the act, and the insurer executing the agreement is not entitled to 
subrogation under section 11 of the act and may rot intervene as a 
party plaintiff in the employee's action against a third person. 
Alford v. R. R., 719. 


b Injuries Compensable 


1. In a proceeding for compensation under the provisions of the Work- 
men's Compensation Act the evidence tended t) show that the 
deceased was employed to run a gas dinkey engine for the removal 
of muck from a tunnel, that the gasoline engine was left running 
in the tunnel and generated deadly carbon monoxide gas, that 
blasts of dynamite were frequently set off in the tunnet which 
generated deadly nitrous oxide gas, that the tunnel had just been 
bored through and that, before the time of the injury, certain 
appliances for ventilating the tunnel had been remoyed, and that 
the gases would collect in pockets in the muck and drift to and 
fro in the tunnel, with further testimony of physicians who had 
attended the deceased and who had qualified as experts, that the 
deceased had died from poisonous gas, is Held, sufficient to sustain 
the finding of the Industrial Commission that the death of the 
deceased was directly caused by carbon monoxide or nitrous oxide 
gas, and that his death was compensable as arising out of and in 
the course of the employment of the deceased. Cabe v. Parker- 
Graham-Serton, Ine., 176. 


2. Evidence introduced before the Industrial Comunission that the 
applicant for compensation under the provisions cf the Workmen's 
Compensation Act was employed to deliver milk and to solicit 
customers during a price war, or competition, and whose duty it 
was to return the delivery truck at times after regular hours 
owing to the effort to retain the employer's customers, and that 
the emplcyee on the occasion in question was working after the 
usual time of returning the truck and incidentally ate his supper, 
played pool for a short time, and while engaged in his duty of 
returning the truck to the employer's premises met with the acci- 
dent in question, is Held, sufficient to sustain the finding of the full 
Commission that the accident occurred during the course of the 
applicant's employment and arose out of it, and the judgment of 
the Superior Court sustaining the award will be sustained on 
appeal, Jaekson v. Creamery, 186. 


8. The mere fact that an applicant for compensation under the pro- 
visions of the Workmen's Compensation Act had in his possession 
whiskey contrary to our statutes, 8 C. 8S. 38411(b) does not alone 
prevent the recovery of compensation, it appearing that the whiskey 
had remained untouched and that such possession had no connection 
with the accident or in any manner was a contributing cause. 
Lbid. 
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4. In order that the death of an employee may be compensable under 
the provisions of the Workmen's Compensation Act it is necessary 
that i¢ should have resulted from an accident sustained not only in 
the course of the employment but also arising out of the employ- 
ment or within the scope of the employee’s duties under a reason- 
able consideration of the circumstances surrounding the death, and 
where the evidence tends to show that it was the duty of the 
deceused employee to arrive at the employer's planing mill in the 
early morning an hour before the other employees in order to tire 
the engine to run the machinery, and that the mill was at an 
isolated place where hoboes and others of like character frequently 
passed, and that the empluyee was killed and robbed by some 
vuknown person, it is sufficient to support a finding by the In- 
dustrial Commission that the death resulted from an accident 
arising out of the employment and to sustain an award of compen- 
sation, and it will not be declared otherwise by the court as a 
inatter of law. Goodwin v. Bright, 481. 


5. Where the evidence in a proceeding under the Workmen's Com- 
pensation Act tends to show that the sheriff of a county duly 
deputized the deceased solely for the purpose of serving such 
process as should be delivered to him for that purpose and should 
receive as his compensation the fees, allowed therefor by law, but 
that the deceased was not regularly employed as a regular deputy 
sheriff with authority to act generally for the sheriff, and that 
the deceased, with other deputies, attempted to apprehend the 
driver of a truck transporting intoxicating liquor, acting upon in- 
formation by third persons, but without warrants and without 
personal knowledge that the driver of the truck was engaged in a 
Violation of the law, and that his death was caused by being 
shot jiu the attempt to stcp the driver of a mail truck: Jfeld, 
the deceased was acting upon his own initiative and not in behalf 
of the sheriff, and the evidence is insufficient to support the finding 
of the Industrial Commission that the deceased was killed in an 
accident arising out of and in the course of his employment, and 
the judgment of the Superior Court vacating the award to his 
dependents is affirmed. Starling v. Morris, 364. 


6. Malpractice of a physician or surgeon furnished by the employer 
or insurer to treat an injured employee is deemed part of the 
injury and is compensable as such, N. C. Code, SOS1 (hh). sfoover 
vu. dudemnity Co., 65d. 

e¢ Preliminary Procedure and Proceedings 

1. The provisions of the Workmen's Compensation Act that an autopsy 
may be had under certain circumstances at the expense of the 
party demanding it does not contemplate that a party should have 
such right absolutely after the body has been interred for a long 
time, and the refusal of the Industrial Commission in its discretion 
to allow a motion therefor, first made formally at the hearing, 
will net be held for error when the condition of the body would not 
reveal the information sought under the facts and conditions of 
the case. Ordinarily after the body has been buried it is a matter 
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within the court's discretion whether disinterment will be ordered, 
the body then being in custodia legis. Cabe v. Parker-Graham, 
Sexton, Ine., 176. 
g Persons Entitled to Payment of Award 
1. The law regulating the distribution of personal property by descent 
is purely statutory, C. 8., 187, and the Workmen's Compensation 
Act giving the award of compensation for an injury resulting in 
death of the wife of the employee exclusive of his mother (sec. 77) 
is also statutory and is valid, being a change made by a later 
statute of the provisions of a former statute waich falls within 
the power of the Legislature to enact. JTeatner ve Lincolnton, 
400, 
i Appeal and Review 
1. The findings of fact by the Industrial Commission are conclusive on 
the courts when supported by any sufficient competent evidence. 
Cabe v. Parker-Graham-Serton, Ine. 176; Greer v. Laundry, 729: 
Webb «. Tomlinson, 860. 


. 


2, The findings of fact of the Industrial Commission in a hearing before 
it are conclusive on the courts only when there is evidence in sup- 
port thereof, and on appeal to the Superior Court it has jurisdiction 
to review the evidence in order to ascertain whether the findings 
of the Industrial Commission are supported thereby. Dependents 
of Poole v. Sigmon, 172. 


8. Where the findings of fact of the Industrial Commission that the de- 
ceased was an employee of the defendant and that the defendant 
einploved more than five workers, N. C. Code of 1981, sec. SOSI(u). 
are not supported by any evidence in the hearing tefore it. the find- 
ings are jurisdictional, and upon appeal to the Superior Court the 
award should be set aside and vacated. Jbid, 


4, Where the Industrial Commission has jurisdiction of a proceeding 
for compensation under the Workmen's Compensation Act, its find- 
ings of fact supported by any sufficient evidence, with respeet to 
whether an injured employee is entitled to compensation and, 
if so, the amount, are conclusive upon the parties and upon the 
Superior Court on appeal, but the findings of fact of the Industrial 
Commission upon which its jurisdiction is based are not conclusive 
on the Supericr Court. and upon appeal to it the court has the 
power to approve, modify or set aside such finditgs in accordance 
with the findings ef the court from all the evidenee appearing in 
the record. N. C. Code, SOSl(pp). Ayeoech vt. Cooper, 500, 


o. In this case Held; the evidence as to whether the accident resulting 
in the death of an employee arose out of and in the course of his 
employment was conflicting, and the finding of the full Industrial 
Com mission in a hearing before it that the aecident did not arise 
out of and in the course of the employment is »vinding and con- 
elusive on the courts upon appeal. Wimbish v. Detective Co., S00. 


MECHANICS’ LIENS see Laborer’s and Materialmen's Liens. 


MENTAL CAPACITY see Insane Persons, Criminal Law G i. 
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MINERALS. 
B Ownership and Conveyance of Mineral Rights. 
) Conveyance by Deed 
1. Mineral substances beneath the surface of the earth may be con- 


yered by deed distinct from the title to the surface itself. Banks 
vu. Mineral Corp., 408, 


C Mining Operations. 
e Damage to Land Mined 

1. Where the grantor has acquired by deed the right ta the feldspar 
beneath the surface of the ground with the right of ingvess, egress 
aud regress, together with the privileges necessary to the mining 
of the ore, he may not be held liable for damage to the surface 
of the ground in extracting the ore when the method used by him 
was the customary and approved method of mining this particular 
wineral, and his deed, by a proper construction, gave him the 
right to work the mine by the method used. Banks vl Adtnerad 
Corp., 408. 


» Where the plaintiff in his acticn to recover damages egainst the 
operator of a feldspar mine for the destruction of a fence upon 
the surface of the land owned by him, in order to recover thereror 
he must show that the fence was: destroyed by the defendant or 
with his consent, knowledge or procurement. bid. 


MORTGAGES (Negotiability of bonds secured by, see Bills and Notes B ¢; 
rights of mortgagee under loss payable clause see Insurance N c; chattel 
mortgages see Chattel Mortgages). 

A Requisites and Validity. 
¢ Acknowledgment 

1. Where a husband and wife execute a mortgage on the equity in her 
lunds in order to seeure endorsers on his hote against loss and 
the note is discounted at a bank: Held, the contract to secure the 
endorsers against loss is a collateral agreement between the makers 
and endorsers to which the bank is not a party, aud the wife’s 
acknowledgment to the mortgage taken by an oflicial of the bank 
is valid. N. C. Code of 1951, see. Gb01 (a). Watkins mo Simonds, 
T46, 

B Nature and Incidents of Mortgages, 
a Construction of Lustruments as Mortgages 

1. Instrument in this case is construed to be a deed of trust and not 
aun assignment for benefit of creditors. Comr, of Banks v. Turnage, 
485, 

>, Where there is evidence that a deed to Jands and a contract to 
reconvey were executed at the same time, the question being as to 
whether the deed was in effect a mortgage to secure borrowed 
money, a directed instruction upon the issue in the grantee’s favor 
is erroneous which is based upon the admissions of the parties 
but leaves out reference to the evidence tending to show that the 
etfect of the transaction was a mortgage for the loan, and, also, 
as to the legal effect of the papers under the evidence introduced. 
Simpson v. Jones, d16. 
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3. Where the wife signs an instrument given to secure endorsers on her 
husband's note, and the instrument recites that she signed it for 
the purpose of incumbering her equity of redemption, and the 
endorsers are therein given the power of selling the property if they 
should sustain “any loss or damage on account of signing the note,” 
and the instrument is properly acknowledged by the wife and her 
private examination taken: Held, construing the instrument liber- 
ally with a view to effectuating the intent of the parties, it is a 
mortgage on the wife’s equity of redemption in the property. 
Watkins v. Simonds, 746. 


Construction, Operation and Priorities, 
ain General 


1. The execution of a mortgage does not merge the personal liability 
of the mortgagor on his note secured thereby, and the mortgagee, 
upon default, may sue either in personam on the note in rem by 
foreclosure, or may unite both remedies in one uetion. Broien v. 
Turner, 227. 

c Registration and Priorities 

1. A mortgage is not registered until it has been properly indexed and 
cross-indexed as required by statute, and a mertgage that has 
not been properly indexed does not have priority of lien over a 


subsequent instrument that has been properly registered. Watkins 
vu. Simonds, 746. 


d Property Jlortgaged and Liable for Debt 
J. As between the original parties a release of part of the land mort- 
gaged from the mortgage lien doves not affect the mortgaygece's lien 
an the remainder, which is security for the whole debt. Brown 
©. PUrpner 224; 


€ Conditions and Covenants 


1, Where according to the terms of the instrument the mortgagor is 
required to take out insurance on the property covered thereby and 
in case of destruction by fire to apply the proceeds to the notes 
secured by the mortgage under the regulations of the Federal 
Farm Loan Board or to rebuild under certain rezulations: Held, 
there being no provision in the mortgage that the funds realized 
under the fire insurance policy could be applied to Jelinquent taxes 
and the regulations of the Farm Loan Board stipulating that it 
could be applied only to the unmatured principal, an order restrain- 
ing the foreclosure upon the ground that the mortgagor had a 
right to apply it to the payment of delinquent trxes and to the 
matured notes is erronevus. Coats v. Bank, 408, 


Transfer of Equity of Redemption. 
a Liability of Mortgagor after Transfer 
1. Where land subject to a mortgage is sold successively by deeds in 
which the grantees assume the mortgage indebtedness, and there- 
after the mortgagee releases a part of the land from the mortgage 
lien by agreement with a subsequent purchaser witout the know!}- 
edge or consent of the mortgagor: Held, the primary liability of 
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the mortgagor to the mortgagee is not affected by the release, and 
the mortgagee may recover against the mortgagor on a note exe- 
euted by him and secured by the mortgage. Brown v. Turner, 227. 


G Payment, Satisfaction and Cancellation. 
a Payment tn General 
1. Payment of amount of mortgage debt to clerk is not payment to the 
mortgagee, there being nv statutory authority therefor. Mackay 
ve. Meredith, 6389. 


H Foreclosure. 
b Right to Foreclosure and Defenses 

1. Where land embraced in a deed of trust has been ordered sold by 
final judgment the fact that it was under lease will not prevent 
the dissolution of a restraining order, the sale being subject to 
confirmance by the court, the remedy of the plaintiffs, if they are 
entitled to any, being by order in the original cause, Smith v., 
Barnharat, 106. 


2. Mortgagor held not entitled to restrain foreelosure on ground that 
proceeds of fire insurance policy on property should be applied 
to matured notes. Coats vr. Bank, 408. 


3. Mere allegations of general financial depression, stagnation of the real 
estate market and scarcity of money for ordinary business trans- 
actions are not sufficient for a court of equity to enjoin the fore- 
closure of a deed of trust according to its tenor, the courts of 
equity usually exercising their power to enjoin foreclosure upon 
allegations of fraud, restraint, oppression, usury, mistake, ete. 
Bolick v. Ins, Co., 789. 


4, Where a mortgagor has transferred his equity of redemption to a 
holding corporation, and thereafter the ho!ding corporation beecmes 
insolvent and is placed in the hands of a receiver, the property is in 
custodia legis, but a court of equity has the power, in its discretion, 
to order the land sold, it not being required to retain contro] of 
the property when it would be inequitable to do so, and an order 
racating an injunetion restraining the sale under the mortgage 
is equivalent to leave to proceed in the exercise of the power of sale 
eontained therein. J did. 


5. Where the grantee executes a deed of trust to secure the balance of 
the purchase price due his grantor, the grantee, in an action against 
the trustee, is not entitled to injunctive relief against the fore- 
closure of the deed of trust according to its terms merely upon 
allegatious that his grantor’s predecessor in title had reserved the 
mineral rights in the land, there being no allegations of ouster, evie- 
tion or adverse claim giving the grantee a right of action of the 
covenant of quiet enjoyment, er that the grantor was unable to 
respond in damages, or that there was no adequate remedy at law. 
Guy v. Bank, 803. 


o Deposits and Resales 


1. Where a mortgagor pays the sum necessary for an advance bid on 
property sold under a mortgage, and the sheriff attempts to levy 
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thereon under an execution against the mortgagor, but it appears 
that the attempted levy was void, the mortgagor has the right to 
use the money as an advance bid and it is the duty of the clerk to 
order a resale, and a judgment that no advance bid had been made 
and ordering the trustee to make deed to the purchaser at the 
sale will be reversed. In re Phipps, 642. 


MUNICIPAL CORPORATIONS (Acquisition of prescriptive rights by, see 
Adverse Possession I); right to issue bonds see Taxaticn A). 
A Creation, Alteration and Dissolution. 
b Territorial Extent and Annexation 
1, There are no constitutional limitations on the power of the General 
Assembly to provide by statute for the extension of the corporate 
limits of a, municipal corporation cr for the repeal of a statute 
under which a municipal corporation was organized, and a statute 
providing for the revocation of the charters of two towns, and 
the extension of the limits of a city to take in the contiguous 
territory formeriy included within the limits of the towns is valid. 
Highlands v. Hickory, 167; Hasty v. Southern Pines, 169. 


I. Torts of Municipal Corporations. 
ec Defects or Obstructions in Streets 


1. Held; owner of adjacent land had easement in street and could 
recover special damage caused by obstruction. Elizabeth City 
a. Gregory, Td9, 

f Injuries to Land by Newer Systems 

1. In an action against a city for damages caused the plaintiff's land 
by ifs sewage disposal plant. exclusion of evidence as to the value 
of the plaintiff's land without the plant will not be held for error, 
the proposed testimony being to the value of the land under condi- 
tions Which did not exist, and the jury being specially instructed 
that the defendant had a right to erect and operate the plant at the 
leeation chosen. Jones uv. High Point, 721. 


2. In an action against a city to recover damages caused by its sewage 
disposal plant an instruction that the jury might take into con- 
sideration the decreased market value of the plaintiff's land which 
was caused by the erection, maintenance and overation of the 
plant will be taken in connection with the explanatory instructions 
that the specific question was whether the plaintiff's land had been 
damaged by reason of cdors emanating from the plant, and that the 
defendant had a right to erect and operate the plant at that site 
as a governmental function, and the charge will not be held for 
error and is not subject to the criticism that it is impossible to say 
upon what part of the charge the verdict was based. Jbid, 


G Public Improvements. 
b Preliminary Proceedings and Levy of Assessments 
1. Where, in constructing a highway through a city, the State Highway 
Commission contracts with the city to construct the highway 
through the city with a width of five feet on each side in excess 
of the width of the highway beyond the city limits, the town 
to pay the cost of the extra five feet on each side, and the city 
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levies a special assessment against the abutting owners to pay for 
the additional five-foot strip without a petition of the owners: 
Held, the statute under which the contract was made, sec, 39546 (Mf), 
N. €. Code of 1981 (Michie), applies only where the width of the 
street and the regular highway are the same, and the assessment 
is invalid, the provisions of C. &8., 2707, requiring a petition of 
the majority of the abutting owners to be filed, not haying been 
complied with. Nechriest vt. Thomasville, 108, 
e Validity of and Right to Levy Assessments 

1. The ownership of the property is a prerequisite to the right of a city 
to Jevy assessments for publi¢ improyements under the statute 
against abutting owners, and the ownership of the property as 
affecting the validity of the assessment against an abutting owner 
may be raised in the assessment proceedings, and where it appears 
that the city docs net own the land sought to be improved the land 
should be condemned and its value deducted from the amount of 
the assessments. RR. R. v. Ahoskic, S80. 

e Charter Provisions and Restrictions on Assessments 

1. Where the charter of a city expressly provides that a@ second assess- 
ment of property for permanent improvements shall not be made 
within ten years from a priar assessment on the same property for 
that purpose: Held, a second assessment of a lot within ten years 
is void, and a later statute validating prior assessments and pre- 
ceedings therefor but which does not repeal the charter restrictions 
or purport to authorize assessments does not affect this result, 
the later stature being an enabling statute affecting defects or 
omissicns in procedure only. Houck vo Hickory, 712. 


H Police Pewers and Regulations. 
a Delegation and Eatent of Power in General and Construction of Ordt- 
RNANCES 

1. In construing an ordinance the language used will be interpreted in 
the Nght of surrounding circumstances and the words employed 

will be given their ordinary menning and significance, and in this 

ertse invelying the interpretation of a clause in a Zoning ordinance 
exempting from its operation buildings started within ninety days 
under permits previously granted, the word “started” is held to 
mean “commenced” or “begun.” Ja re Appeal of Supply Co., 496. 

b Zoning Ordinances and Building Permits 

1, Where a municipal zoning ordinance divides a city inte zones and 
prescribes uniform regulations as to buildings in the respective 
zones, but provides that it shall not affect buildings for which 
permits had been issued prior to its enactment if werk under such 
permits was started within ninety days after the operative date 

of the ordinance: Held, where a permit for a filling station is 
granted prior to the enactment of the ordinance and the owner, 

in good faith, before the expiration of the ninety days, places 
filling station cquipment and supplies on the premises with the 
intention -of operating the station In conformity with the authority 
previously given: Held, whether the filling station had been started 

as contemplated in the exemptive clause of the ordinance is a 
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I 


question for the jury, and it may not be decided as a matter of 
Jaw, and the fact that the city board of adjustment was clothed 
with certain discretionary powers does not affect the owner's rights 
under the ordinance. /u re Appeal of Supply Co., 496. 


2. Zoning ordinances ave in derogation of the right of private property, 


and where exemptions appear in favor of the property owner, they 
should be liberally construed in favor of such owner. J bid, 


¢ Ordinances Relating to Public Morals 
A municipal ordinanee which makes it a misdemeanor for any Jewd 


woman, regardless of her purpose, to appear upon the public streets 
of the city, or in any pub.ic buildings, store, shop. or any other 
Blace of business, imposing a punishment for its violation, is an 
unlawful use of the police power and a discrimination which is 
unreasonable in contraventfon of common right, and will be held 
invalid. S, uv. -ishe, To. 


Regulation of Public Places and Rights of Public Therein. 
a Streets 
1. Where the owner of land subdivides a portion thereof into lots and 


plats the same showing streets thereon, and reserves an whnsubdi- 
viced and unplatted portion, and the dedieaticn of the streets to 
the public is accepted by the city, and one of the streets so dedi- 
cated constitutes the only reasonable necess to the land veserved 
by the owner: Held, the use of the street is an easement belonging 
to and appurtenant to the property reserved by the owner, and 
upon the closing of such strect to such reserved land the owner 
has suffered damage different; not only in degree Lut also in kind 
from that sustained by the public generally, and may recover the 
damages caused his land by reason of such wrongful obstruction 
of the street by the city or a third person. KUeabeth City v. 
Gregory, TA. 


Although the Measure of damages recoverable by the owner of land 


having an easement over an adjacent strect for the wrongtul ob- 
struction of the street is the difference in the fair market value 
before and after the wrongful obstruction, the admission of testi- 
mony that the plaintiffs land was damaged by ona-halft its value 
will not be held for reversible error, there being other evidence 
as to the value of the land and the court having correctly instructed 
the jury as to the measure of damages. Jbid, 


MURDER see Homicide. 


NAMES see Indictment B ec. 


NEGLIGENCE (Actions for wrongful death see Death; negligence of persons 


A 


in particular relations see Master and Servant C, FB, Physicians and 
Surgeons, Hospitals: negligence in particular circumstances see Railroads 
ID, Highways B, Minerals C ¢). 

Acts and Omissions Constituting Negligence. 
ain General 

1. Violation of safety statute is negligence per se and question of 


proximate cause is ordinarily for jury. Hing v. Pope, dd. 
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NEGLIGENCE A ae—Continued, 
2, Act of driver In swerving car to avoid collision with truck held not 


art Dox 


negligent. Patterson v. Ritchie. T25. 


e Condition and Use of Lands and Buildings and Liability of Owner and 
Le8s€C8 

1. The lessee of a building being repaired for his use is Hable in dam- 
ages for injuries caused to another whom he has employed to 
remove the debris from one of the floors where the latter is injured 
by falling through an opening left in the floor which ordinary care 
on his part would not have discovered and of which the lessee eave 
no notice or warning and of which the lessee is charged with 
express or implied notice in the exercise of ordinary care. Pearson 

u. sales Co., 14. 


2, A building formerty Teased to a laundry Had been equipped with 2 
trap door on one of its floors, and the evidence tended to show that 
the present lessee, the defendant, had contracted with the plaintiff 
to remove from the building the waste Jumber, trash, ete., upon 
consideration of the plaintiff's having it tor doing the work of its 
removal, and that the defendant's alter ego showed the plaintiff 
through the building and failed to warn him of the hole in one 
of the floors left open by the removal of the trap door, and that 
the defendant knew or, in the exercise of ordinary care, should 
have known of the dangerous condition, and that the hole was 
covered by waste lumber and trash so that the plaintiff could not 
have discovered if in the exercise of reasonable care, and that the 
personal injury in suit was caused by his stepping upon the top 
of the trash which gave way with him and precipitated him to the 
conercte floor below: Held, the evidence was sufficient to take the 
cuse to the jury upon the issue of the defendant's actionable 
negligence. The question of whether the plaintiff was an inde- 
pendent contractor or an employee is immaterial, the plaintiff 
being rightfully ou the premises as an invitee or licensee, /bid. 


3. Where an employer owns a railroad track in Connection with his 
mining operations, and an emplovee, after working hours, uses 
the track for his own pleasure by riding on a hand-car owned by 
the employees and used on the track under an implied gratuitous 
permission of the emplover: J/e7d. the emplovee is a licensee in 
such use of the track, and the emplover is not liable for an injury 
to the emplovee in such circumstances where he has not increased 
the hazard or is not guilty of wilful or wanton negligence, and 
where in the employee's action there is no evidence tending to 
show facts coustituting these elements a nonsuit should be entered. 
Murphy v. Alurphy, 30-4. 


4. Where in an action to recover property damages alleged to have been 
caused by the act of the defendant or his employees or agents in 
intentionally setting out fire on his own land without giving notice 
to adjoining landowners as required by statute, N. C. Code of 1931. 

. S., 4809, the evidence tends only to show that the fire started 
on defendant’s land and spread to the plaintiff's land, but that the 
defendant had ordered his employees not to set out a fire on account 
of the dry conditions, and there is neither direet nor circumstantial 
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evidence tending to show the fire had been started either by the 


defendant or his employees under his authority: Zfeld. a judgment 
as of nonsuit was properly entered. Sutton v. Herrin, 599. 


do. The general rule is that a person entering upon the premises of 
another solely for his own pleasure with the implied permission 
of the owner is a licensee and not an invitee, and where the owner 
of land constructs and maintains a lake thereon and does not 
prohibit the public from using the like but derives no pecuniary 
benefit therefrom and exercises no coutrol or supervision over the 
bathers therein, 2 member of the publie so using the lake is a mere 
licensee, and the rule of liability of the operators of bathing resorts 
or beaches dees not apply to such owner, cidade vo. Anka Corp., 
TOT. 


6. A manufacturing corporation which coustructs and maintains a lake 
for manufacturing purposes, and which permits and allows em- 
pPlovees and the public generally to swim therein. without charge, 
compensation or echntrol is not Hable in damages for the drowning 
of a visitor while swimming in the lake in the absence of some 
negligent act on its part, and, the public using the lake being mere 
licensees, the corporation is not required to keep Hite guards or life- 
saving equipment at the lake, and the rule of Hability of proprietors 
of bathing resorts is not applicable to it although it provided a 
diving board at the lake and covered the edge of the water with 
sand to torm oa kind of beach. nud where an uction against it to 
recover damages for the drowning cf a member of the public is 
brought solely on the basis of its failure to previde life guards 
or life-saving equipment the action is properly nomsuited. /hid, 


e Res Ipsa Loquitur 


1. The mere fact of a collision on a street or highwav raises ne pre- 
sumption that either party was negligent. Sirainey ve. Tea Co., 272. 

2. Where all the facts causing an injury are known and testified to by 
the witness the doctrine of res ipsa loquitur does aot apply. Byrd 
uv, Hospital, 387, 


B Proximate Cause, 
@ As Hssential Mlement of Actionable Negligence 


1. Where one who is rightfully upon a leased premises and is injured 
by a concealed menace without contributory negligence on his part, 
but of which the lessee Knew or, in the exercise of ordinary care, 
should have known, and gave no timely warning. the negligence of 
the lessee in this respect will not entitle the Hcensee or invitee 
upon the premises to recover damages unless such damages were 
proximately caused by such negligence. The charge of the court 
upon the evidence in this case is approved. Pearson v. Sales Co., 
14. 


b Doctrine of Last Clear Chance 


1. Demurrer in this case held properly overruled since defendant might 
be found liable on doctrine of last clear chance. Caudle v. Rk. R., 
404. 


CG 
Ou 
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NEGLIGENCH B—Continued. 
e dutervening Negligence 
1. Where the intervening act of a third person could not have been fore- 
seen by the defendant in the exercise of due care, such intervening 
act breaks the sequence of events aud instwates the prior negligence 
of the defendant, and in this case Rkefé: the allegations of the 
complaint permitted of but the one inference that the acts of a 
third person could not have been reasonably foreseen by the defend- 
dant, and the defendant's demurrer to the complaint in an action 


fj? > 


for damages sheuld have been sustained. J7Zinuant ve de. Ro 489. 


e Prorimate Cause as Question of Law or Fact 

1. Although the question of proximate Cause is ordinarily for the de- 
termination of the jury, where, upon the facts admitted, only one 
inference can be drawn it is for the court to declare whether a 
given act or series of acts is the proximate cause of the injury in 
suit. finnant vw. RR. 489, 

C Contributory Negligence. 
a@ Of Persons lijurcad in Genera! 

1. The driver of an automobile, in an effort to aveid an accident at a 
ratlvoad crossing, turned the car and drove it down the tracks 
in front of an approaching train, and a guest In the car jumped 
therefrom and was killed by being hit by the engine: Held. the act 
of the guest in jumping from the car under the cirenmstances 
will net bar the right of her administrator to secover damages 
against the railroad colnupany for its negligence which proximately 
caused the injury, although the driver and other passengers in the 
car who remained therein escaped injury. Nash ov. RL OR. SO, 


b Of Alinors 

1, While an cleven-year-old boy is not chargeable with the exercise of 
that degree of caution before crossing a railroad track as a person 
of mature years, he is required to exercise that degree of care 
as is reasonably within his capacity and which the evidence shows 
that he should have exercised for his own safety. VYart v. R. R., 
or, 

2. Whether fourteen-vear-old-boy, injured by being struck by automo- 
bile on highway, was guilty of contributory negligence Aeld question 
for jury. Dotson v. Karly, 8. 

3. A twelve-year-old boy is prima facie presumed to be incapable of 
contributory negligence, but the presumption is rebuttable by proper 
evidence upon the trial. Caudle v. R. R., 404. 


¢ Imputed Negligence 

1. Where guest has no control over driver and is not engaged in joint 
enterprise, negligence of driver will not ordinarily be imputed to 
him. Vash v. R. RR. 80; Hinnant tv. R. R., 489. 

2, And where joint enterprise is relied on guest must haye such control 
over car as to be substantially in joint possession of it in order 
for driver's negligence to be imputed to him. Chanock v. Refrig- 
erating Co., 105. 


Co 


But where negligence of driver is sole proximate cause of collision 
a guest may not recover of third person. Hinnant v. R. R., 489. 
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NEGLIGENCE C—Continued. 
d Comparative Negligence 
1. Where the cause of action does not fall within the provisions of the 
Federal Employers’ Liability Act or C. S., 3467, but is an action 
by an individual not an employee, to recover damages for a negli- 
gent injury, the doctrine of comparative negligence is not applicable, 
and an instruction for the jury to answer the issue as to contribu- 
tory negligence in the negative if they found from the evidence 
that defendant's negligence was the proximate cause of the injury 
when compared with the negligence of the plaintiff is reversible 
error, Cashatt vu. Need Co., 888. 


D Actions. 
b Aiding Injured Person as Admission of Negligence 

1. One driving an automobile upon the highway who hits and injures 
a pedestrian thereon does not impliedly admit his liability by 
stopping and rendering aid in procuring a physician for the in- 
jured person and arranging for his immediate necessary attention 
at a hospital, and doing such other acts as are dictated by humanity 
under the cireumstaneces. Patrick «. Bryan, 62, 

e Nonsuit 

1. Where, in an action to recover damages sustained in an automobile 
collision, a judgment as of nonsuit is entered on the plaintiff's 
action, and on the defendant’s cross-action the jury answers the 
issue gs to the plaintiff's negligence “yes,” and finds that the de- 
fendant was net guilty of negligence and awards damages: Held, 
upon the plaintiff's appeal from the judgment as of nonsuit on 
his action the finding of the jury that the plaintiff was negligent 
would bar his recovery, and the judgment will be sustained. 
Mangum v. Winstead, 252. 

2, Evidence tending to show that the owner of an automobile when 
changing a tire upon the highway offered to pay a colored boy to 
help him and told the boy to get under the car anc jack it up at the 
axle. that the jack used was defective and that when the owner 
pulled off the tire sought to be changed the jack under the car 
slipped, causing the automobile to fall on the colored boy to his 
injury is Weld, sufficient upon the issue of actionable negligence of 
the owner of the car. Miles vu. Aerver, 285. 


d Jnstructions 


1. Instructions in this case held to be erroneous as submitting doctrine 
of comparative negligence. Cashatt v. Seed Co,, 388. 


NEW TRIAL—Motions for, in trial court see Criminal Law J f.. 
NONSUIT see Trial D a. 


NORTH CAROLINA WORKMEN’S COMPENSATION ACT see Master and 
Servant F. 


NURSES see Hospitals D. 
OPTIONS see Principal and Agent A b 1. 
ORDINANCES see Municipal Corporations H. 
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PARENT AND CHILD (Fact that purchase price notes were payable to 
grantor’s son held no evidence of fraud see Fraud C ec 1: deed from 
parent to child as fraudulent see Fraudulent Conveyances C e 1; child’s 
right of action against bond securing deed of separation see Husband and 
Wife Cc i, 2). 

A Rights and Liabilities of Parents (Right to sue for mutilation of child’s 
dead body see Dead Bodies). 
e Custody and Control of Child 
1. The father of a minor child is its natural guardian, and his rights of 
control over the child is superior to that of the mother. Patrick 
vt, Bryan, 62. 


2. It is the moral and legal duty of a father to support and educate his 
children, and, as a general rule, he is the natural guardian of his 
children and is entitled to the custedy and control of his children 
against all the world. Jn re TenHoopen, 223, 


3. Where a minor child is left in the care of its maternal grandmother 
by its mother while she went to another state in order toe establish 
residence fer bringing divorce proceedings, and the father of the 
child brings a writ of habeas corpus against the grandmother for 
the custody of the child: i7eld, the contest is to all intents and 
purposes between the husband and wife for the custody of the child 
and the writ comes within the spirit and letter of C. S., 2241, giving 
the Superior Court jurisdiction to award the custody of the child 
under the provisions of the statute. Jbid. 


PARTIES—Demurrer for defeet of, see Pleadings D b; who may sue for 
wrongful death see Death Bc; who may sue on contract see Contracts 
Fa; Commissioner of Banks must sue in own name see Banks and Bank- 
ing He 7; persons not in esse concluded by judgment when represented 
by, guardian see Judgments M b. 


PARTNERSHIP. 
G Criminal Liability of Partners. 
a@ Appropriation of Partnership Funds 

1, N.C, Code of 1931, sec. 4274(a), relating to appropriation of partner- 
ship funds by one of the partners, provides that fraudulent intent to 
deprive his copartners of the use of the funds is an ingredient of 
the offense, and such fraudulent intent is an essential element of 
the crime and must be proved by the State, and in a prosecution 
under the statute an instruction that the jury should return a 
verdict of guilty if they found beyond a reasonable doubt the 
facis to be as the evidence tended to show, is error, the question 
of fraudulent intent being a question for the jury to determine 
from the evidence. 8. v. Rawls, 397. 


PAYMENT. 
C <Acts Constituting Payment (Compromise operating as full payment see 
Compromise and Settlement). 
a Payment by Note, Check or Draft 
1. The effect of taking a promissory note from the husband for the 


separate obligation of the wife due on open account is to postpone 
the maturity of the wife’s debt to the due date of the note, but if 
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1D 


the note is not paid at maturity the rights of the creditor on the 
open account are revived and he may sue either o1 the note or the 
account. Supply Co. v. Davis, 56. 


. Aeceptance of draft by contractor does not ordinarily bar action on 


surety bond for materials for which draft was drawn. Bank v. 
Surety Co., 148. 


. A check is only conditional payment. but where check is not paid 


because of negligence of payee in presenting it, the payee must 
suffer the loss. Chevrolet Co, v, Ingle, 158, 


. Held; endorsers paid note by executing their individual note and 


could recover on maker’s indemnity contract. Watkins v. Simonds, 
746. 


5. Where bank charges drawer'’s account and credits payee’s account 


with amount of check on day before bank's insolveney it operates 
as payment by drawer, Kelley vu. Clark Co., TSC, 


b Payment to Agent of Payee 
1. Evidence of payment of note to payee’s collecting agent held suffi- 


cient. Acceptance Corp, v. Fletcher, 170; Edmundson v. Wooten, 
304, 


2. Where in a suit to restrain the foreclosure of a mortgage a con- 


troversy arises between the mortgagor and the mortgagee as to the 
amount due thereunder, and the mortgagor deposits the amount 
claimed to be due by him with the clerk of the Superior Court 
and has notice to be served on the mortgagee that the amount 
would be paid to him upon surrender and cancellation of the note 
and mortgage, and the issue as to the amount of the debt is 
answered in favor of the mortgagor: Held, a judgment ordering 
the cancellation of the note and mortgage and pe:manently enjoin- 
ing the foreclosure of the instrument is erroneous, the payment to 
the clerk not being payment to the mortgagee, the clerk being the 
agent of the mortgagor and not the mortgagee and there being no 
statutory authority for such payment to the clerk. Jfackay v. 
Meredith, 689. 


PEACE BONDS see Breach of the Peace B. 


PHYSICIANS AND SURGEONS (Liability of Hospitals see Hospitals). 
D Niability of Third Person Emploving Physician to Treat Injured Party. 
b Duties and Liabilities of Third Person to Patient 
1. Where an employer, in recognition of his legal or moral duty, em- 


ploys a physician or surgeon to attend an injured employee, the 
only duty which the employer owes the employee in this respect 
is to exercise reasonable care in the selection of the physician or 
surgeon, and where, in an action by the employee against the 
employer to recover damages for the negligent treatment of thé 
employee by the physician selected by the employer, there is no 
allegation that employer failed to exercise reasonable care in the 
selection of the physician, a judgment dismissing the action as to 
such employer is correct. Gosnell'v. R, R., 234. 
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2, Where an action has been dismissed for misjoinde: of parties and 
causes the action is not pending and the court has no power to 
allow a motion to amend the pleadings under the provisions of 
C. S., 515. Grady v. Warren, 638. 

I Motions. 
b Motions for Judgment on Pleadings 

1. Where pleadings do not raise any determinative issues court may 
render judgment on the pleadings. Jeffreys a. Ins. Co., 368. 

2, Answer denying plaintiff's title to notes sued on raises issue of fact 
and judgment on pleadings is error. Comr, of Bunks v. Johnson, 
387, 


PLEDGES. 
A Nature and Essentials. 
atIn General 


1. In order to a valid pledge of property the possession thereof must be 
given the pledgee. and if possession is returned to the pledgor it 
must be kept separate and distinct from other property and the 
pledgor must hold it as agent of the pledgee, and where the prop- 
erty consists of notes which are returned to the pledgor for col- 
lection, the proceeds must be kept separate, distinct and intact. 
Bundy v. Credit Co., 604. 

ad Transactions Operating as Pledges 

1. Where. under an agreement between a business concern and a credit 
company, the former sends notes madé to it by its customers to 
the credit company, which immediately remits a certain per cent 
of their face value and returns the notes to the business concern for 
collection upon maturity, and the credit company requires that the 
proceeds from collection be kept separate and intact and sent to it 
for its check and approval and requires the business concern to 
“buy the notes back” if not paid within a certain time: Held, 
the transaction is in effect a pledge of security for borrowed money, 
and is not a chattel mortgage requiring registration as against 
creditors and third persons, C. S., 38311, and the pledgee has a lien 
on the notes in the hands of the business concern or its receiver, 
the latter's possession being as agent for the creclit company, and 
the fact that the makers of the collateral notes were not notified 
of the collateral pledge is not important. Bundy v. Credit Co., 
604. 


POLICE POWERS see Municipal Corporations H. 


PRESUMPTIONS see Death A a, Homicide G b, Criminal Law G a, Receiving 
Stolen Goods D b 1; presumptions on appeal see Appeal and Error J d. 


PRINCIPAL AND AGENT (Real estate agents see Brokers, insurance agents 
see Insurance). 
A The Relation. 
a Creation and Existence 
1. Where there is evidence that an alleged agent has repeatedly col- 
lected money owed to the alleged principal, and that the alleged 
principal has received the money and applied it to the debts, it is 
sufficient to make out a prima facie case of agency, and where, in 
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PRINCIPAL AND AGENT A a—Continued, 

an action by a credit company on a note transferred to it, the 
defendant offers evidence of payment to the automobile dealer who 
had transferred the note to the plaintiff, together with such evidence 
of agency, and the jury finds the fact of agency in tavor of the 
defendant: Held, a judgment entered thereon that the plaintiff 
recover nothing on the note is correct. Acceptance Corp, v. Fletcher, 
170. 

2. Evidenee that the maker of a note paid the amount thereof to the 
pavee’s agent, that the agent had possession of the note and 
delivered it to the maker marked paid, that the agent deposited 
the amount in a bank fo the payee’s credit and sent the payee a 
deposit slip in accordance with his instructions, and that there- 
after the bank of deposit became insolvent and the payee filed a 
claim for the amount against the receiver thereof, is held, sufficient 
to be submitted to the jury on the issue of payment to the duly 
authorized agent of the payee. Ldmundson v. Wooten, So. 


b Distinction Between Agency and Other Relationships 

1. A contract between an owner of land and a real estate company 
whereby the former agrees to sell certain land to the latter upon 
the payment of a certain sum within a specified time, with a further 
agreement that the real estate company might sell the land at 
public or private sale within the time specified upon the expendi- 
ture of a certain sum for improvements, and that the owner should 
receive a specified per cent realized from the sale over and above 
the sum named is /feid an option on the land binding upon the 
owher upon receipt of the purchase price, and did not create an 
agency for the sale of the land. Stroiwd v. Whitfield, 732. 


2, Where the evidence discloses that an automobile dealer allowed a 
prospective purchaser to drive a car to show it to his wife, and 
that there was no agent or employee of the dealer in the car with 
the prospective purchaser, and that the dealer exercised no control 
over the car or driver, and there is no evidence that the prospective 
purchaser was an incompetent or careless driver or that the car was 
defective in any particular or that the approval of the wife was 
an essential element of the sale or that the prospective purchaser 
was contemplating buying the car for her: eld, a judgment as 
of nonsuit in an action against the dealer brought by a_ third 
person injured by the alleged negligence of the prospective pur- 
chaser while so driving the car is correctly entered, the prospective 
purchaser being a bailee and not an agent of the owner under such 
circumstanees. Harts v. Chevrolet Co., SOT. 

d Termination 

1. Although, ordinarily, death terminates the relationship of principal 
and agent, where the agent after the death of the principal 
executes notes, the procecds of which are used for the exclusive 
benefit of the estate, the estate is liable therefor upon the principle 
that where the principal receives the benefits of an unauthorized 
act of the agent he will be decmed to have ratified the act as he 
will not be allowed to accept the benefits without bearing the 
burdens, the executors and trustees retaining the benefit of the 
notes for the estate having had the authority to make and exceute 
the notes in the first instance. Bank v. Grove, 144, 
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PRINCIPAL AND AGENT —Countinued, 
C Rights and Liabilities as to Third Persons. 
b Powers of Agent 
1. Evidence that payee had authorized payment of note to agent, dis- 
charging payer's Hability, held sufficient. Aeceptanece Corp. v. 
Fictcher, 170; Hdmundson v. Wooten, S04. 


2, Agent for sale of real estate does not have the power to reseind sale 
or cancel notes therefor. Strowd v. Whitfield, 782. 


3. A party paying the local office of a company by check is not affected 
by the local office’s lack of authority to cash che check when 
such limitation of authority was not known to hin, and exception 
to the exelusion of evidence of secret limitations of the local office's 
authority will not be sustained. Kelley v, Clark Co., Td0, 


4. Where the principal instructs his agent by telegram to sit in on a 
ereditors’ meeting and ‘plug for us,” the words of the authorization 
wre ambiguous, and where the agent and the debtor, in good faith 
interpret and act on it as authorization to the agent to execute 
in the principals name a compromise agreement with other credi- 
ters whereby claims were settled on a percentage basis: eld, in 
the absence of repudiation of the agreement by the principal upon 
notification thereof, he may not contend that the agent exceeded 
his authority and that he was not bound by the agveement. I/dhog- 
any Co, v. lfy. Co., S14. 


PRINCIPAL AND SURETY. 
A Requisites and Validity of Surety Bonds. 
b Stututory Conditions and Covenants of Bounds 

1. A loeal publie law applicable to one county only which prevides that 
where it is agreed that a contractor for private construction should 
give bond, the bond should be written with the same provisions 
for the protection of laborcrs and materialmen as are required in 
bonds for municipal construction under C. S., 2445, and that such 
provisions should be conclusively presumed to be written therein 
und should be given with a corporate surety licensed to do busi- 
ness in this State, is eld uneonstitutional and void, it being in 
contravention of Art. I, sees. 7 and 81 of our Strate Constitution 
prohibiting exclusive emoluments or privileges except in considera- 
tion of public service and prohibiting monopolies, the statute failing 
to operate uniformly and equally in giving special privilege to the 
residents of the particular county and imposing heavier burdens 
on certain sureties. €(. S., 2445 is constitutional being an exercise 
of the poliee power and applying equally to all governmental 
ageucies of the State. Plott Co. uv. Krerguson, 446. 


B Nature and Iéxtent of Liability on Surety Bonds and Rights of Parties 
Thereunder (Surety's right of action against principal's indemnity 
contract see Indemnity Bal). 

b Bonds for Public Construction 
1. While the provisions of C. &., 2445, requiring a bond to be executed 
by a contractor for work on public buildings for the benefit of 
laborers and materialmen, are as binding as if written into the 
bond, and the express requirements of the statute may not be 
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varied, the statute does not forbid an agreement to be written 
into the bond requiring that any action thereon be brought within 
a reasonable time, and in this case Held: it appearing from the 
complaint that the bond stipulated that any action thereon must 
be brought within twelve months from the date the last installment 
was due the contractor and that the action was not begun within 
the time prescribed, the demurrer of the surety cn the contractor's 
bond should bave been sustained. Horne-Wilson, Tre. v. Surety Co.,, 
TD. 

2. The laborers and materialmen for a public school building take their 
rights under the contractor's indemnity bond as it is written, and 
are bound by a valid provision therein that any action thereon 
should be brought within a stated, reasonable time. Jbid, 


3. Where the complaint in an action on the bond given by a contractor 
for construction of a highway alleges that a statement of the claim 
against the surety on the bond was filed with the defendant surety 
company within six months after the project was completed, if Is 
a sufficient allegation of compliance with the provisions of N.C. 
Code, 3846(v) requiring such notice be filed with the general agent 
of the surety in this State, and the defendant surety’s demurrer 
on the ground that the complaint failed to state a cause of action 
because it failed to sufficiently allege compliance with the statute 
sannot be sustained. Bank wv. Surety Co., 148. 


4. Where a materialman furnishes crushed stone used by a contractor 
in the construction of a highway, and draws drafts on the contrac- 
tor with the bill of lading attached for the amount thereof, and 
the contractor accepts the drafts, but fails to pay the drafts upon 
maturity: ifeld, the acceptance of the drafts by the contractor 
will net bar an action by the materialman or his assignee on the 
bond of the contractor filed with the State Highway Commission 
as provided by statute, where there is no agreement between the 
contractor and the drawer that aeceptance should constitute pay- 
ment, /b/d. 


5. The assignment of a debt carries with it the security the assignor 
has for the payment of the debt, and where a materialman 
furnishes material to a contractor which is used in the construc- 
tion of a public highway, and draws drafts on the contractor for 
the amount due therefor which are assigned and negctiated to a 
bank, and the contractor accepts the drafts but fails to pay them 
at their maturity: Held, the bank may maintain an action on the 
contractor's bond for the amount due thereon, and the surety’s 
demurrer on the ground that the complaint failed to allege that, 
at the time of the assignment and negotiation of the drafts, the 
accounts of the materialman were also assigned cannot be sus- 
tained. Zb/d. 


6. Where a county board of education fails to retain the full per- 
centage of the contract price of a school building as required by the 
surety bond of the contractor, and thereafter the contractor 
defaults and fails to complete the building, and, upon the surety's 
waiver of its option to do so, the county board completes the build- 
ing with money in its hands applicable to the contract price: Held, 
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the surety is entitled to recover against the county board of educa- 
tion the loss sustained by reason of the board’s failure to retain 
the required percentage, but the county board of education had 
the right to complete the building with the money on hand, and 
the surety is entitled to recover only the difference between the 
amount the board would have had on hand if the required per- 
centage had been retained and the amount necessary to complete 
the building, and the fact that the board had paic. a certain sum 
to the contractor after notice of outstanding claims against the 
contractor imposes no further liability upon the Jdoard upon the 
facts disclosed by the record. Fidelity Co. v. Board of Education, 
354. 


7. A surety on the bond of a contractor in the erection of a school 


building who has suffered loss by reason of the failure of the 
county board of education to retain the required percentage of the 
contract price muy not recover against the individual members 
of the board for such failure. Jbid. 


ad Bonds of Private or Corporate Officers or Agents 
1. Where in an action by a bank against the surety on the cashier’s 


bond the evidence tends only to show that the eashier, acting in 
gocd faith and in his judgment for the benefit of the bank, had 
credited the account of a depositor with drafts drawn by the 
depositor on others, and permitted the depositor to check against 
the drafts before they were collected and paid, causing an over- 
draft of the depositor’s account when the drafts were returned, 
there is not sufficient evidence to support an allezation of fraud 
and ecollusivn between the depositor and the cashier who had 
credited the depositor’s account, and a recovery may not be had 
by the bank against the surety on the cashier's bond which provided 
for liability only in the event of fraud, dishonesty, larceny, theft, 
etc., or some dishonest or criminal act on the part of the cashier, 
and the defendant's surety’s motion as of nonsuit should have been 
allowed. Bank v. Fairley, 136. 


PROCESS. 
B Service of Process (In tax foreclosure proceedings see Taxation H b 2). 


f Proof of Service 
. A Sheriff's return noted on a summons in a civil action that the suim- 


mous had been properly served prima facie establishes such service, 
and the burden is on the party claiming that service had not in 
fact been made to prove want of service by clear and unequivocal 
evidence. Hooker vu. Forbes, 364, 


C Defective Service. 


e Defects Remedial by Amendment 
1. Under the provisions of C. 8S., 476 that process must be signed by the 


clerk of the Superior Court having jurisdiction of the action con- 
strued with the provisions of C. S., 547, the negligent failure of the 
clerk to sign his name to the Summons in a civil action is a formal 
defect and one that would be waived by a general appearance, and 
it is within the authority of the trial judge to permit a correction 
by amendment nunc pro tunc. Hooker v, Forbes, 264. 
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PUBLIC OFFICERS—Jurisdiction of grand jury to find indictment against 
see Indictment A b 2; embezzlement of, see Embezzlement. 


PUBLIC SERVICE CORPORATIONS see Telephone Companies, 


RAILROADS (Acquisition of prescriptive rights against see Adverse Pos- 
Session D a). 
D Operation (Liability of owner of private railroad for injuries see 
Negligence A c 38). 
b Accidents at Crossings 

1. In an action for damages resulting in a collision at a grade crossing 
the evidence tended to show that two tracks of the defendant 
crossed the read, that the plaintiff was thoroughly familiar with 
the crossing, and that before attempting to cross he stopped 45 
or 50 feet therefrom where his vision was obstructed by trees 
growing off the right of way, and looked and listened without 
discovering defendant's approaching train, that he did not again 
stup although at fifteen feet from the crossing his vision was 
unobstructed in the direction from which the train was coming 
for two hundred yards, that he saw the train when his front wheels 
were upon the first track aud went on across although the train 
was coming upon the second track: Held, the evidence was in- 
sufticient to be submitted to the jury and the railroad company’s 
motion as of nonsuit was properly allowed. The evidence as to 
rough places in the crossing is immaterial as nothing indicated that 

such was a cause of the injury in suit. Godwin v. R. R., 1. 


2, The plaintiff's intestate was killed in an accident at a grade crossing 
of a railrcad company while the intestate was riding as a guest in 
an automobile owned and operated by another. In an action by her 
administratrix against the railroad company the evidence tended 
to show that the intestate had no control over the driver of the 
‘ar, and was not engaged in a joint enterprise at the time of the 
accident, that no signal was given by the approaching train, that 
the view at the crossing was partially obstructed by a loading 
platform and trees upon the right of way, and by other cars parked 
near the tracks, that the crossing was in an incorporated town 
and was much used, that the accident occurred at five o’clock in 
the afternoon when traffic was heaviest, and that the railroad 
company kept no watchman or signaling device at the crossing: 
Held, the evidence was sufficient to be submitted to the jury, and 
the defendant's motion as of nonsuit was properly denied. Nash 
ve. R. BR. 30. 


3. Where in an action by an cleven-year-old boy, brought by his next 
friend, to recover for an injury received by the plaintiff in an acci- 
dent at a railroad crossing, the plaintiff introduces some evidence 
of the defendant's negligence in failing to give the proper signals 
and warnings of its approaching train, ete., but considering only 
the evidence most favorable to the plaintiff, it tends to show that he 
attempted to walk across the defendant’s tracks at a grade crossing, 
that there was an open space of about twenty feet between a track 
on which some box cars were standing and the track on which 
the train was approaching, that the track was straight for some 
distance and that the defendant’s train could have been seen and 


966 


INDEX. 


RAILROADS D b—Continued. 


heard, that the plaintiff failed to see the train until it was almost 
upon him, when he started to run, fell, and was struek and in- 
jured, but that he was normally alert and intelligent for his age: 
Held, the evidence discloses contributory negligence barring re- 
covery as a matter of law, and the defendant’s motion as of nonsuit 
should have been allowed, the law not extending its protection to 
those who can see and hear and will not do so. Turt v. R. R., 52. 


4. Where the complaint in an action to recover damages against a rail- 


road company alleges that the plaintiff's intestate was twelve vears 
old, and that, while attempting to cross the defendant's tracks at 
a path habitually used by the public, his attention was attracted 
by a rapidly moving freight train on one of the tracks, and that 
while watching the freight train he was struck by the defendant's 
engine on another track, and that the defendant failed to keep 
a proper lookout and failed to give any warning of the approach 
of the said engine: Held, a demurrer to the complaint was properly 
overruled, sinee the defendant would be liable on the doctrine cf 
the last clear chance if the jury should answer that issue in his 
favor upon proper evidence. Caudle v. Rh. R., 404. 


5. Where the evidence tends to show that the view of the defendant's 


tracks at a grade crossing in a city was obstructed on the left, as 
the plaintiff approached the crossing, by a curve and embankment, 
and that the plaintiff upon approaching the crossing looked to the 
right where the view was unobstructed for about 200 feet and did 
not see the defendant’s engine, and then looked to the left, and 
that when he again looked to the right the wheels of his automobile 
were upon the rails of the first track and that he saw the de- 
fendant’s train almost upon him approaching from the right on 
the second track, and that in attempting to speed up and get across 
the crossing the plaintiff was struck and injured: Held, the plain- 
tiff’s act in giving more attention to the direction where the 
probability of danger was greatest and his attempt to get across 
the crossing in front of the train will not bar his recovery as a 
matter of law, and the defendant’s motion as of nonsuit on the 
ground of contributory negligence should have been overruled, the 
question of contributory negligence being for the jury under the 
standard of reasonable prudence. Baker v. R. R., 478. 


6. Where, in an action against the driver of an automobile and a rail- 


road company to recover damages received by the plaintiff in a 
collision at a grade crossing, the complaint alleges that the plaintiff 
was a guest in the automobile and that he had no 2ontrol over the 
driver of the car, and that the accident was caused by the negligence 
of the railroad company in failing to give any warning of the ap- 
proach of its train at an obstructed grade crcssing, and the negli- 
gence of the driver of the car in failing to keep his car under 
control so that he could observe the law in regard to the speed 
limit at fifty feet of the crossing and the requirement that the 
driver should be able to stop the car before attempting to cross, 
C. 8., 2621(46), under the conditions of the road «t the time, and 
that the train came into view when the car was within 69 feet of 
the crossing but that the driver could not stop the car and that it 
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hit the first or second box car after the engine, causing injury to 
the plaintiff: Held, upon the allegation of the complaint the negli- 
gence of the driver of the car could not have been reasonably 
foreseen by the engineer of the train and such negligence on the 
part of the driver was an intervening, proximate cause of the 
accident insulating the negligence of the railroad company as a 
matter of law, and the railroad company's demurrer should have 
been sustained. Hinnant v. R. R., 489. 
e Injuries to Persons on or Near Tracks 

1. Where in an action against a railroad company there is evidence 
that the plaintiff was hit in the eye by a loose rock thrown by the 
wheels of a truck while crossing the right of way of the defendant 
railroad company at a public crossing, that the loose rock at the 
crossing had been put there by an independent contractor of the 
detendant railroad company, a charge presenting for the determina- 
tion of the jury the questions of intervening negligence and whether 
the injury could have been anticipated and correctly giving the 
law arising upon the liability of the defendant for the acts of the 
independent contractor who had completed the work before the 
occurrence of the injury, is Held not to be erroneous under the 
facts of this case. Steiwart v. RR. R., 28s. 


REAL ESTATE AGENTS see Brokers. 


RECEIVERS (Commissioner of Banks as receiver see Banks and Banking H,; 
court may order foreclosure of property in custodia legis see Mortgages 
H b +). 
EF Actions. 
b Suits Against, Parties and Process 
1. Joinder of receivers as parties defendant held proper where receivers 
were appointed after institution of action. Alford v. R. R., 719. 


RECEIVING STOLEN GOODS. 
D Trial. 
b Hvidence and Presumpticns 

1. Recent possession of stolen property, without more, is Insufficient to 
‘aise a presumption that those in whose pessession the property 
was found immediately after the larceny were guilty of reeciving 
stolen property knowing at the time of the receiving that it was 
stolen, and where, in a prosecution for larceny and receiving, the 
judge charges that the State contended that such recent possession 
cught to satisfy the jury that the defendants either stole the goods 
or received them knowing them to have been stolen, whereupon 
the jury brings in a verdict of guilty on the second count only, 
a new trial will be awarded, C. 8., 4250. S. vu. Best, 9. 


REFERENCE. 
C Report and Findings. 
b Exceptions to Report 
1. Where a party in an action which has been referred to a referee 
makes no exception to the referee’s report he is entitled to Judgment 
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only in accordance with the report, and a correct judgment entered 
thereon will be affirmed, and he may not ecntend that he is entitled 
to a relief which is not supported by the findings of fact or the con- 
clusions of law of the referee, Lumber Co. v. Abernathy, 219. 


REGISTERS OF DEEDS, 
B Rights, Powers, Duties and Liabilitics. 
b Registration of Instruments 


1. It is the duty of the register of deeds to register all instrumencs 
required or authorized to be registered and to keep full and c¢om- 
plete alphabetical indexes of the names of the parties thereto, and 
no instrument is deemed registered until indexed as the statute 
requires, N. C. Code of 1931, sees, 5558, 3561, and the register of 
deeds and his bondsman are liable for loss sustained by reason of 
his negligent failure to perform his duties in this respect. Wathdirs 
v, Simonds, TAG. 

e Liabilities 

1. Where a mortgage on the wife’s lands is indexed by the register of 
deeds only in the name of the husband, the mortgage is hot prop 
erly indexed and is not superior to a subsequent deed to the lands 
executed by the husband and wife. and where the mortgagee suffers 
loss by reason of such improper registration he may recover there- 
for in an action against the register of deeds and the surety on his 
bond. Wathias v. Simonds, TAG, 


REMOVAL OF CAUSES. 
C Citizenship of Parties. 
b Separable Controversy and Fraudulent Joinder 
1. A life insuranee company had several local physicians acceptable 
to rf to make medical examinations of applicants fer insurance 
taken through the soliciting agenr, and the applicart in the present 
‘ase Was injured by trying to sit in a defective chair in the physi- 
Gian’s office, and brines action for damages agnalust the insurer, 
awonenresident corporation, its soliciting agent and the lceal medical 
examiner whom the insurer paid only a fee for cach examination ; 
Held, the case should have been removed from the State to the 
Federal Court upon proper motion of the nonresident insurer for 
fraudulent joinder of the resident defendants for the purpese of 
defeating the jurisdicticn of the latter court. Culp ory fis. Co. ST. 


2. Upon a petition for the remeval ef a cause from the State to the 
Federal Court on the ground of separable controversy the allega- 
tions of the complaint are controtiing, and where the complaint 
tlleges ao joint tert committed by the defendants the petition is 
properly denled. Newberry ve Fertiliser Co., 416. 


3. Where an action is brought against the resident Commissioner of 
Banks and a nonresident insurance company toe recover on the 
ainount deposited by a county ino an insolvent bank and to recover 
on the depesitory bond executed by the insurance company, and the 
complaint faiis to state a cause of action against tle Commissioner 
because of its failure to allege a filing of the claim with him and 
his refusal thereof, the Commissioner's demurrer is properly sus- 
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tained, and the motion of the nonresident defendant for removal 


to the Federal Court is properly allowed. Buncombe County v. 
Comr, of Banks, 792, 798. 


RES GESTAE see Evidence D a. 

RES IPSA LOQUITUR see Negligence A ec. 

RESTRICTIVE COVENANTS see Deeds C g. 

RULE IN SHELLEY'S CASE see Deeds and Conveyvaneces € ¢ 1. 


SALES. 
D Performance or Tender of Performance, 
d Breach by Buyer as E.rcuse for Failure of Further Performance or 
Tender by Seller 
1. Where the purchaser wrongfully refuses to receive shipment of goods 
under a written contract the seller is not bound to tender further 
performance if he is able, ready and willing to make delivery, and 
where the evidence is conflicting as to whether the refusal was 
wrongful, an issue of fact is raised for the determination of the 
jury. Cotton Mills v. Goldberg, 506. 
G Remedies of Seller. 
G Resale of Goods Refused by Buyer 
1. Where the purchaser wrongfully refuses to aceept a shipment o7 
goods under a written contract, the seller, as agent for the pur- 
chaser, may, in gocd faith resell the goods on the open market at 
a fair sale and apply the proceeds to the payment of the contract 
price in diminution of his Joss, and recover of the purchaser. the 
difference between the contract price and the amount obtained 
from the sale on the open market when the latter ts less than the 
former. Cotton Alills v. Goldberg, 506. 


”) Where the purchaser of goods under a contract wrongfully refuses 
to accept them, and the seller resells the goods on the open market 
to diminish the damages, and the purchaser alleges that the seller 
failed to use due diligence to obtain a fair price for the goods in 
the resale: Jie/7d, the burden is on the purchaser to prove the 
seller's failure to use due diligence when relied on by him. Jbid, 


I Conditional Sales (Pricrity of chattel mortgage over, see Chattel Mort- 
gages Bal). 
b Rights of Subsequent Purchasers 

1. Where, in an action against a hotel corporation to recover the bal- 
ance due on a refrigerating plant or fo recover possession thereof, 

the evidence discloses that the plant was sold to the hotel .corpora- 

tion's lessee under a_ title-retaining contract, and that the hotel 
corporation had purchased it from its lessee, giving a certain num- 

ber of shares of its capital stock in payment, and that at the time 

of the purchase by the hotel corporation from its lessee the condi- 
tional sales contract had not been registered, C. 8., 8812: Held, no 
notice however full and formal can supply notice by registration, 

and evidence of knowledge of the hotel corporation that tbe full 
purchase price had not been paid is immaterial, and the hotel 
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corporation acquired the title to the property by its purchase from 
its lessee free trom the lien of the conditional sales contract, and 
its motion as of nonsuit should haye been allowed. Brown v. 
Hotel Corp., 82. 


SCHOOLS AND SCHOOL DISTRICTS—Contractor’s bond see Prinetpal and 
Surety B b 1, 2; bonds for see Taxation A a 1. 


SEDUCTION, 
IB Prosecution and Punishment. 
¢ Subsequent Marriage as Defense 

1. A nolo contendere partakes of a confession of the offense charged in 
a criminal action, and where in a prosecution for seduction under 
promise of marriage the defendant enters a plea of nolo contendere, 
and a judgment is entered under agreement between the prosecu- 
trix, the defendant, and the solicitor, which provides for the 
payment of a certain amount to the prosecutrix in monthly .in- 
stallments to be secured by bond, ete., and the defendant thereafter 
pays the amount agreed upon to the date of making a motion to 
discharge the bond on the ground that his subsequent marriage to 
the prosecutrix discharged the judgment: WHeld, marriage after 
verdict of guilty does not affect a judgment in a prosecution for 
seduction, and the defendant's motion should be overruled. C. 8., 

4339. S. uv. McKay, 470. 


SERVICE see Process JB. 
SET-OFFS—Against receiver of insolvent bank see Banks and Banking H e. 
SEWERS see Municipal Corporations Io f. 


SHERIFFS—Iimbezzlement by see Embezzlement A a 1, B ¢ 1; whether 
deputy is employee under compensation act see Master and Servant I a 


SLANDER see Libel and Slander. 


SPECIFIC PERFORMANCE. 
B Contracts Specifically Enforceable. 
atin General 
1. Where a contract does not relate to the transfer of property, and 
damages for its breach would be sufficient compensation, and it does 
not come within any exceptions to the general rule, specific per- 
formance may not be maintained thereon. Supply Co, v. White- 
hurst, 413, 
STATES. 
A Relation Between States. 
a Law of the Forum and Conflict of Laws 
1. In an action involving the question as to whether a contract was 
made in another state in bad faith to avoid the usury statute of 
North Carolina: J7eld, the definition of the words “bad faith” 
depends largely upon the facts of each particular case and is not 
capable of definite definition, and a charge in this case is not 
erroneous which substantially instructs the jury that “bad faith” 
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as used in the issue imports an intent to deceive the other party 
to the transaction and that the transaction was dishonestly con- 
ceived and consummated with knowledge of a fraudulent purpcse 
to evade the usury laws of North Carolina. Bundy v. Credit Co., 
604. 

2. A note fer money borrowed from a bank in another state and 
executed and delivered there, bearing a rate of interest that was 
there legal, will not be held as usurious in an action brought in 
the courts of this State. Bah vr. Ward, 691. 


STATUTES (Statutes construcd see Consolidated Statutes: Statute of Frauds 
see Frauds, Statute of). 
B Construction of Statutes. 
ad Creneral Rules 
1. The statute giving the State and municipal authorities the right and 
authority to fake private lands or burden it for public purposes 
should be strictly coustrucd. Sechkriest vw. Thomasville, 108, 


2. Where particular words in a statute are followed by general words 
the latter will be confined, ordinarily, te acts and things cf the 
same kind, under the rule that the meaning of doubtful words may 
he ascertained by reference to the meaning of words with which it 
Ix associated. Vareeaeh v. Hood, Comr, of Banks, 321, 


3. In construing a statute when there is substantial ground for doubt 
whether its terms were meant to apply te particular facts. the 
intentien of the Legislature may generally be determined from a 
consideration of the purpeses for which the act was passed, and 
also in proper instances, statutes are to be construed with reference 
to the common Jaw in existence at the time of their enactment. 
Nov. Mitehell, 459. 

4+. Where a statute contains two clauses which prescribe its appli- 
eabilitv. and the clauses are connected by a disjunctive. the appliea- 
tion of the statute is not Jimited to cases falling within both 
clauses, but it will apply to cases falling within either one of them. 
Patrick v. Beatty, -bo4. 


SUBMISSION OF CONTROVERSY seo Controversy Without Action, 
SUBROGATION sec Indemnity B hb. 


SUBSCRIPTIONS—Agreement of stockholders to pay proportionate part of 
corporation's note see Corperations FE d. 


SUMMONS see Process, 
SUPPLEMENTAL PROCEEDINGS sce Execution Ff. 
SURETY BONDS see Principal and Surety. 
TANATION (Allocation of gasoline tax to counties see Connties FE oc¢ 1). 
A Validity of Levy and Constitutional Requirements and Restrictions, 
a Necessity of Vote to Issuance of Bonds 


1, Where the school committee of a special charter school district 
brings a proceeding to test the validity of certain bonds proposed 
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to be issued without a vote of the qualified electors of the district 
under chapter 180, Public Laws 1951, and an agreed statement 
of facts is drawn up and submitted, signed by answering defend- 
ants and by defendants making a special appearance and moving 
to dismiss because they were not properly served with summons: 
Held, whether the plaintiff is a local municipal corporation organ- 
ized expressly for the purpose of operating and maintaining schools 
in the district or whether it is an administrative ageney of the 
State for the purpose of providing the eonstitutional six-months 
school, Constitution, Art. IX, is a determinig faetor, and where 
the record is silent on this point a judgment sustaining the validity 
of the bonds is erroneous. As to whether a judgment rendered in 
such proceedings would be binding on all taxpayers in the district, 
all the taxpayers not having agreed to the facts submitted, quare? 
School Committee v. Tarpayers, 297. 


2, Whether a local school district is an administrative agency of the 
State for the purpose of providing the constitutional six months 
term of school, Art. EX, or whether it is a local municipal corpora- 
tion organized fer the purpese of operating and maintaining public 
schools within the district is a determinative factor of its right to 
issue bonds for school purpcses without a vote of the people, and 
where, in an action brought by the loeal district to declare a pro- 
posed bond issue to be valid, it does not appear frora a construction 
of the statutes creating it that it was an administrative ageney 
of the State, a judgment in its favor ix erroneous. School Committee 
v. Tarpayers, 382. 


3. A municipal platform for the loading, unloading and selling of cotton 
and for the storage of truck under certain conditions, but from 
which no truck is sold to consumers, is not a publie market, a 
public market being generally defined as a place for the sale of 
products for human consumption, and such platform crected for 
the purpose of obtaining revenue for the town by the imposition of 
a fee for the sale of cotton therefrom is not a necessary municipal 
expense, Art. VII, see. 7, and the town may not Issue its notes for 
the purchase price of such platform without a vote of its electors. 
Walker uv, Faison, ODA. 

4, It is not necessary that an ordinance authorizing the issuance of re- 
funding bonds should be submitted to the voters of the municipality 
issuing them when the bonds to be refunded ave valid and enforce- 
able obligations of the city which mature within one year from 
the date of the ordinance authorizing the refunding bonds, and the 
bonds to be refunded were issued prior to 1 July, 1981, N. C. Code 
of 1931, sees, 2937(2), 2988¢2), and the city does not contract a 
debt within the meaning of Art. VII, sec. 7, by issuing such refund- 
ing bonds, and it is not necessary that the bonds to be refunded 
should have been issued solely for necessary expenses, it being 
sufficient if the bonds to be refunded are valid and enforceable 
obligations of the city. Bolich +. Winston-Salem, 786. 


5. Where refunding bends proposed to be issued by a eity are valid, 
bond anticipation notes proposed to be issued by it will also be 
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valid, but the proceeds of the bonds and bond anticipation notes 
must be used exclusively to the payment of the bonds to be refunded 
thereby. Ibid. 


f Form, Interest, Maturity and Denominations of Bond Issues 

1. It is not necessary that refunding bonds issued in accordance with 
the Municipal Finance Act, as amended, should not bear a greater 
rite of interest than the bonds to be refunded so long as the re- 
funding bonds do not bear a greater rate of interest than the 
statutory HUmitation of six per cent, N. C, Code of 1951, sec, 2951, 
the rate of interest within the statutory Hmitation being within 
the diseretion of the governing body of the city issuing them, 
Boltich v«. Winston-Nalem, TSG. 


2. It is not required that the period for maturity of refunding bonds 
issued in accordance with the Municipal Finance Act. as amended, 
should not exceed the maximum statutery period for maturity of 
the bonds to be refunded, N. C. Ccde of 1981, sec. 2942¢1b) the 
period for maturity of the refunding bonds being in the discretion 
of the governing body of the city issuing them. J/bid, 

B Liability of Persons and Property. 
ce License Tares 

1. A person engaged in the operation cf an automobile for the trans- 
portation of persons for hire within the State comes within general 
provisicus of chapter 116, Public Laws of 1951, and he may not 
be required to offer evidence of ability to respond in damages 
for future accidents before granting him a Heense when he has 
tendered the correct fee therefor, and has never had a judgment 
docketed against him for negligence in the operation of such motor 
vehicle, and the provisions of the last paragraph of section three 
of the act, requiring proof of ability to respond in damages before 
the issuance of a license to owners of passenger vehicles operated 
for hire who are not embraced in the provision of the “present 
law, are not applicable to him, he being embraced in the provisions 
of the “present law’ as set forth in section one of the act. Nichols 
ve. Vanieell, 88; Kirk v. Mariell, 41. 

C Levy and Assessment. 
C Assessment of Value of Corporate Hxecss 

1. The statutory method by which the valuation of the corporate excess 
of a corporation is fixed for taxation, with the procedure for appeal 
by the corporation to the courts of the State, must be strictly 
followed, and where the State Board of Assessment has passed 
upon the statement of a bank and fixed the value of its corporate 
excess and Jater has reduced the assessment thereof, to which the 
bank makes no exception, the Commissioner of Revenue is without 
authority upon the subsequent failure and receivership of the bank 
to caneel the assessment fixed by the board, and the tax thereon 
may be recovered by the county. Publie Laws of 1929, chap, 44, 
secs, 600, 608. Chowan County vt. Comr, of Banks, 672. 


2) Under the provisions of chapter 844, Public Laws of 1929, sees. 600, 
603, the valuation of the corporate excess of a corporaticn for the 
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purpose of taxation by the counties is fixed as of 1 April, and taxes 
inust be paid by the corporation upon the valuation then so fixed 
unless modified by the State Board of Assessment in accordance 
with the prescribed statutory procedure, and where the assessment 
of a banking corporation is regularly made by the State board from 
which no appeal is taken, the subsequent insolvency of the bank 
calnot affect the assessment made in accordance with the statutory 
procedure, ibid. 


IK Collection and Remedies for Wrongful Collection or Levy. 


H 


b Enjoining Levy, Collection or Enforcement 
1. Where, in a suit by a taxpayer to restrain the collection of taxes 


on his land by a county, it appears that the commissioners sitting 
as a Board of Equalization and Review pursuant t) statute passed 
upon plaintiff's petition for a reduction of valuation assessed on his 
lands along with others and tound the value fixed a proper one, 
und the values of the property were equalized and upon appeal 
to the State Board of Assessments the valuation was upheld, and 
later the value thus assessed was reduced with that of other prop- 
erty in the county by 10 per cent, the tax so levied being within 
the constitutional limitation: Held, the plaintiff had no equitable 
right that would entitle him to an injunction. The remedy suggested 
in Power Co. v. Burke County, 201 N. C., 318, was not followed in 
this case. Hooker v. Pitt County, 4. 


Tax Sales and Foreclosures. 
ain General 
1. It is the duty of the sheriff to collect all taxes on pvcperty that ure 


due and ulpaid and, when necessary, to sell the land for delinquent 
taxes after due advertisement, and to issue a certificate of purchase, 
which certificate is presumptive evidence of the regularity of all 
prior proceedings incident to the sale and purchase, and of the 
performance of all things essential to the validity of the proceed- 
ings. N. C, Code, 1931, secs. 7992, 8010, S012, 8J14, 8026, 8027. 
Orange County v. denkins, 424. 


b Foreclosures of Tac Certificate 
1. The purchaser of a certificate at a sheriff's sale of lands for taxes 


is given a lien for the amount paid with interest and costs, etc, 
and is subrogated to the rights of the county for the taxes, and 
has the sole remedy of proceedings in rem by civil action to fore- 
close his certificate as nearly as may be as in case of foreclosure 
of a mortgage, and the purchaser at the sale in conformity with the 
statutory proceedings is entitled to a deed cunyeying the fee-simple 
title to the locus in quo. N. C, Code, 1981, secs, 8028, 80386. Oranye 
County ve. Wilson, 424. 


2. In a suit to foreclose lands to enforce the Hien acq aired by a pur- 


chaser of a tax certificate the only parties upon whom service of 
summons is necessary are those in whose name the real estate is 
listed, and, in cause they are married, upon their wives or husbands, 
and service on those otherwise interested may be had by publication. 
as prescribed by the statute, N. C. Code, sec, 8087, and such publica- 
tion is sufficient notice to constitute due process of law, the pro-. 
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ceedings being in rem in which the State seeks, directly or by 
authorization, to sell land for taxes by the enforcement of the 
statutory lien. Ibid. 


c Attack and Setting Aside Foreclosure of Tax Certificate 

1. Where service of summons had been made on the listed owners of the 
property and service on others interested in the land has been 
made by publication as the statute provides in proceedings to fore- 
close a tax certificate, interveners who claim an interest in the land 
by virtue of being cestuis que trustents under a deed of trust may 
not set aside the sale on the ground that they had not been served 
with summons, personal service on them not being required by the 
statute, and it appearing that the trustees in their deed of trust 
had been personally served, and that they could have protected 
their rights by paying the taxes and thus acquiring a lien therefor 
superior to all other liens. Orange County cv. Wifson, 424, 

f Sale of Personalty for Tares 

1. The requirements of our statute C. S.. 7986 that the sheriff of the 
county give the mortgagee of personal property ten days notice of 
a sale of the mortgaged property for taxes under a levy is manda- 
tory and not merely directory. and where no notice of the tax sale 
has been given the mortgagee of a duly registered mortgage, his 
right to the possession of the property is superior to that of the 
purchaser at the tax sale, but his possession is solely for the pur- 
pose of foreclosing the mortgage by sale of the property, and: 
Senmvble, the proceeds from the foreclosure sale should be applied 
to reimburse the purchaser at the tax sale for the amount of taxes 
paid by him before they are applied on the mortgage debt. J/achine 
Works v. Hubbard, 728. 


TELEPHONE COMPANIES (Admissibility of testimony of telephone conver- 
sations see Evidence D qd). 
A Regulation and Operation. 
ain General 
1. A local telephone company having an arrangement for the transmis- 
sion of long distance messages over the lines of another company 
for pay, and having facilities for knowing which of its customers 
make long distance calls and for collecting the tolls from them on 
its own responsibility, ete., is a public-service corporation and comes 
within the provisions of C. S8., 1085(2) giving jurisdiction over it 
to the Corporation Commission, and such company may not dis- 
criminate among its subscribers as to the conditions upon which 
it will render service to them. Jforton ec. Tel. Co., 610. 


d Service and Regulations Relating Thereto 
1. Where a person applies to a local telephone company for service and 
pays the usual installation fee and complies with the general 
requirements of the company for the installation of such service, 
and the telephone company, after giving its receipt for the installa- 
tion charges, demands that the applicant make a deposit in a certain 
amount as a guarantee for payment of future service, and it 
appears that the demand for such deposit was made under a rule 
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of the management that the deposit should be required of those 
considered bad credit risks, and that the rule had never been 
authorized by the directors of the corporation, and was made 
without the knowledge or consent of the Corporation Commission, 
and that it had been enforced against only a few individuals out 
of the company's many subseribers: Held, the rule is an unlawful 
discrimination among its customers by a public-service corporation, 
and mandamus will lie to compel the company to install its service 
without the payment of such deposit. Horton v. Tel, Co., 610. 


TORTS (Of Municipal Corporations see Municipal Corporations E; particular 
torts see Negligence, Railroads, Physicians and Surgeons, and particular 
titles of torts). 

B Joint Torts. 
b Liability of Parties and Right to Contribution 
1. Liability of employer under Compensation Act is exclusive and he 
may not be held liable as joint tort-feasor. Brown v. R, R., 256. 
2, Where the personal representative of a deceased eraployee sues the 
insurance carrier for injuries alleged to have been caused by the 
malpractice of a physician furnished by the insurer to treat the 
emplovee after his injury, and the physician is made a party de- 
fendant and the insurer in its cross-complaint contends that if the 
physician was negligent such negligenee was primary and that the 
insurer was secondarily liable only and would be entitled to con- 
tribution: Held, the physician's demurrer to the cross-complaint 
of the insurer was properly sustained, the employer and insurer 
being primarily liable for such malpractice under the Compensation 
Act. and the physician and insurer not being joint tort-fcasers 
within the meaning of C. S., 618. Hoover v. Lidemnity Co. 655, 


TRAINED NURSES see Hespitals D. 
TRESPASS—by firing adjacent land see Negligence A e 4. 


TRIAL (Of particular actions see Particular Titles of Actions), 
A Time of Trial, Notice and Preliminary Proceedings. 
b Continuance 

1. Upon proper, uncontradicted affidavits and certificates the trial court 
may grant continuance for illness. Abernethy vt. Trust Co.. 46. 

2, But court's refusal of motion for continuance is final in absence of 
gress abuse of discreticn. &, v. Rhodes, 101. 

3. Upon the exereise of the trial judge of his discretionary power of 
withdrawing a juror and continuing the case, his order that the 
defendant pay into court an amount in excess of the plaintiff's 
demand affects a substantial right and is erroneous, and in this case 
the judgment is modified and affirmed. Greer v. Bank. 22, 

B Reception of Ividence. 
f Admission of Evidence for Restricted Purpose 

1. Exception to corroborative testimony will not be sustained when no 
request that it be restricted is made. Nmith uv. Granite Co,, 3805. 


~~] 
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D Taking Case or Question from Jury. 
a Nonsuit (In action for injuries in accident at crossing see Railroads 


1; 
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Db 1; in action for damages from automobile collision see Highways 
Bo; in criminal Law I j; in negligence actions see Negligence D ¢) 


Upon a motion as of nonsuit all the evidence, whether offered by the 
plaintiff or elicited from defendant’s witnesses, is to be considered 
in the light most favorable to the plaintiff, and he is entitled to 
every reasonable intendment thereon and every reasunable inference 
therefrom. C. 8., 567. Pearson v. Sales Co., 14; Almond v, Occula 
Mills, Inc., 97; Sutton v. Herrin, 599, 


On motion of nonsuit only evidence favorable to the plaintiff will 
be considered. Smith v. Granite Coe., 305. 


Where the evidence raises only a mere suspicion or conjecture of the 
issue to be proved it is insufficient to be submitted to the jury. 
C.S., 567. Sutton v. Herrin, o89. 


The principle upon which a party may not take a voluntary nonsuit 
Where a counterclaim has been filed does not arise under the facts 
of this case. Alllian cv. Chair Co., 28, 


Where on the admissions in the pleadings the plaintiff is cutitied to 
recover any amount it is error for the trial court to disiniss the 
action as in case of nensuit. and the fact that the defemdant had 
tendered the amount admitted to be due with Interest and cost to 
the time of fillng answer, (. S., S96, and hed paid it into court 
subject to the plaintiff's order does not vary this result. Pea v. 
King, 174. 

Where the defendant moves for judgment as of nonsuit at the Coxe 
ol the yaintiffs evidence and at the close of all the evidence, and 
the court reserves his rulings on the morions until after verdict, 
upon the rendition of a verdiet in the plaintiffs favor the court is 
Without authority to set aside the verdict for insufficiency of the 
evidence as a matter of law, and grant the motion for judgment as 
of nensuit made at the close of all the evidence. C.N., 567. Bafson 
vt. Laundry, 360. 


Where the defendant in a civil action dves not comply with the pro- 
visions of C. S., 567, in making a motion for judgment as of nonsuit 
he waiyes the question of the sufficiency of the evidence. Harris v. 
Buie, 68. 


b Directed Verdict 


1. 


Where the evidence is conflicting the court may not direct a verdict 
in favor of the party having the burden cf proof, but where the 
facts are admitted or established, and only one inference can be 
drawn therefrom, a directed verdict may be given. Nomersette tv. 
Ntanaland, 685. 


c Issues of Fact in General 


1. 


Where the identity of an automobile in a collision as the one covered 
by an aecident indemnity policy is the determinative question in- 
volved at the trial, the issue is for the jury under conflicting 
evidence, and its verdict thereon is determinative. Rudd v. Casualty 
C04 119. 


TRIAL 
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EE Instructions. 


b Expression of Opinion by the Court 


1. Where, in an action by a married woman to set aside a deed of 


trust on the ground that her private examination had not been 
taken to the deed, the trial court instructs the jury that the statute 
requiring her private examination ‘‘should be abolished, because it 
ix not necessary now. A Woman would not do mnything she did 
not want to do": Afeld, the instruction contains such an expression 
of opinion by the court as to an essential fact involved as to be 
condemned by C. 8., 564, and a new trial will be granted. Abernethy 
vu. Trust Ce., 46. 


“orm, Requisites and Sufficienc nstructions 
¢ Form, Requisites and Sufficiency of Instructio 


1. Where the charge of the trial court fails to state tue evidence of a 


party relative to a material point and which directly bears on the 
iumount recoverable, a new trial will be awarded when prejudice 
is shown for the failure of the charge to comply with the provisions 
of C. 8., 564, requiring that the trial court shall state in a plain 
and correct Manner the evidence given in the case. Wyers vw. 
Foreman, 246. 


2. Where, in an action by an employee for a negligent personal injury, 


the trial court has correctly charged the law applicable to the 
facts on the issues of negligence, contributory negligence, and has 
fully charged the law relating to the question of proximate cause, 
the defendant's exception to the failure of the court to repeat in 
other parts of the charge the law of proximate ciuse will not be 
held for error, the charge being correct when taken as a whole. 
Saith v. Granite Co., 805. 


3. Where the trial court in his charge to the jury explains the law 


applicable and gives the contention of the parties, but fails to 
instruct the jury as to the application of the law to the substantial 
features of the case, the charge is insufficient to meet the require- 
ments of C. 8., 364, and a new trial will be awarded. Comr. of 
Banks vy AMills, 509. 


F Issues, 


a Form and Sufficiency in General 


1. Error will net be found on appeal to issues submitted to the jury by 


the trial court when they present to the jury proper inquiries as 
to all the essential or determinative matters in dispute, and where 
a party contends that the issues submitted were improper he should 
tender other issues for the consideration of the trial court. J/yle 
v. Green, 116. 


2. Only issues of fact arising upon the pleadings which are determina- 


tive of the rights of the parties must be submitred to the jury, 
C., 8., 519, and where the only controverted fact has no bearing 
on the rights of the parties, judgment may be rendered on the 
pleadings upon the facts admitted. Jeffreys v. ins. Co., 368. 
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G Verdict (In criminal cases see Criminal Law I k). 
a Setting Aside Verdict 
1. After reserving rulings on motions of nonsuit court may not set 
aside verdict for insutlciency of evidence as a matter of law. 
Batson v. Laundry, 560. 
b Form and Sufficiency of Answers to Issues 
J. A verdict will be liberally construed in cennection with the plead- 
ings, the evidence and the charge of the court with a view of 
sustaining it if this can be done by a reasonable interpretation. 
Guy uv. Gould, T27T. 
d Polling Jury 
1. It is the duty of the trial judge to receive the verdict of the jury 
duly returned into court and to grant a motion aptly made to poll 
the jury, but the jury must be polled by the judge himself or the 
clerk under his supervision, and the only questions that may be 
asked are whether each juror assented to the verdict and still 
assented thereto, and where an attorney has been allowed to poll 
the jury and to ask questions beyond the preper scope of such 
inquiry a motion for judgment according to the verdict which had 
been duly returned into court as a unanimous verdict should be 
allowed. Ott Co. v. Afoore, TOS. 
TRUSTS (Trust estate not subject to execution see Execution B ¢; trust 
estates created by will see Wills Io hh). 
Ii Execution of Trusts. 
adn General, Supervision of Courts 
1. Where a trustee under a will is in doubt as to the proper method 
of managing the trust e&tate, and the question is of present or 
imminent urgency, he may apply to the courts for aid and direction 
in the execution of the trust. Spencer v. IcCleneghan, 662. 


UNIFORM DECLARATORY JUDGMENT ACT see Actions B e. 


USURY—Contracts within usury laws of state in which executed see States 
A ail. 

VENDOR ANI) PURCHASER. 

A Options in General. 
b Agreements Constituting “Option” 
1. Contract in this case held an option and did not create relationship 
of principal and agent. Strowd v, Whitfield, 782. 
VERDICT see Trial G, Criminal Law I k. 


WAREHOUSEMEN., 
B Duties and Liabilities. 
a Delivery Upon Demand 
1. Where, in an action against a warehouse company to recover the 
value of cotton stored therein by the plaintiff which the defendant 


had refused to give up on demand, there is evidence that a third 
person had a lien thereon and that the warehouse receipt was issued 
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WILLS. 


in the name of and delivered to the lienor, the plaintiff contending 
that the receipt should have been issued in his name and delivered 
to the lienor for safe-keeping: Held, the exclusicn of the ware- 
house receipt tendered in evidence by the defendant was error, the 
receipts being competent to show plaintiff's inability to obtain 
the cotton upon demand, chapter 168, Public Laws of 1919, and it 
would seem in the instant case that should the plaintiff recover 
the amount of damages should be reduced by the amount credited 
to his aecount by the llenor. Northeutt v. Warehouse Co., GdT. 


C Requisites and Validity. 
d@ Holographic Wills 
1, A paper-writing in the testator’s handwriting, dispositive on its face, 


with the name of the testator inserted therein in his own hand- 
writing followed by the words “this being my will” is sufficient 
in form to constitute a holographie will, C. S., 4181. Zn re Will of 
Rowland, 878. 


- D Probate and Caveat. 
a Probate aud Caveat in General 
1. Citation to those in interest is not necessary to the probate of a will 


in common form, the proceeding being ex parte, C. S., 4189 et seq., 
and when probated the paper-writing is valid and operative as a 
will and may not be attacked collaterally, but any person interested 
in the estate or entitled under the will may institute caveat pro- 
ceedings to declare the paper-writing invalid. C. S., 4158 et segq., 
and where a paper-writing is offered for probate and is sufficient 
in form to constitute a will it is error for the clerk to refuse to 
admit it to probate on that ground. Jn re Will of Rowland, 378. 


ec Burden of Proof 
1. In a@ caveat proceeding the trial court instructed the jury that if 


they should find by the greater weight of the ev'dence that the 
testator had sufficient mental capacity at the time of executing 
the paper-writing to understand the nature and caaracter of the 
property dispcsed of, who were the objects of his bounty, ete., they 
should answer the issue in the aflirmative, but if they found from 
the greater weight of the evidence that the contrary, was true that 
they should answer the issue in the negative: Held, the instruction 
placed the burden of proof on the one issue on both parties 
simultaneously, and a new trial is ordered. The advisability of 
separating the issues when undue influence and mental incapacity 
are alleged is pointed out. In re Will of Statleup, 6. 


h Evidence 
1, Where the validity of a will is attacked on the grounds of undue 


influence and fraud such grounds may be established by circum- 
stantial evidence, and although the unnatural disposition of his 
property by the testator is not alone suficient evidence of fraud 
and undue influence to be submitted to the jury, where there is 
other sufficient circumstantial evidence, it is a competent circum- 
stance to be considered by the jury, the probative force being for 
them. Jn re Will of Beale, 618. 
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2, Where the testatrix, being married, devised all her property to her 
mother and brother to the exclusion of her husband and daughter, 
evidence tending to show that the brother employed a lawyer to 
draft the paper-writing, that she thought she was signing papers 
relating to paving assessments, that he claimed she had con- 
veyed the property to him which she denied, and stated several 
times that she wanted her daughter to have her property at her 
death, that her husband, named as executor in the will, did not 
know of such instrument until after her death, and that the brother 
offered the will for probate without his knowledge: is Held, sufli- 
cient evidence to take the case to the jury on the issue of fraud 
and undue influence. J bid. 


3. Where the propounder and beneficiary of a will is charged with 
fraud and undue influence in its procurement, the fact that he did 
not take the stand as a witness may be regarded by the jury as a 
“preghnaht circumstance” in considering the issue. /bid, 

i Instructions 

1. Where upon the trial of a caveat to a will the court states the evi- 
denee in the case in a plain and correct Manner and explains the 
law arising thereon, the instruction is a sufficient compliance with 
Cc. S., 564. and a party desiring subordinate elaboration in the 
charge should tender a request for special instructions. Jr re 
Will of Beale, 618, 


[S Construction and Operation, 
LD Estates and Interests Created 


1. Where a testator devises certain lands to his son for Hfe and then 
to the lawful heirs of his body, if any, and if none to C. and J., and 
their heirs equally, and the scn has no children at the date of the 
probate of the will but afterwards has living children, and also 
thereafter purchases all the title and interest of C. and J.: Held, 
the son ¢an convey the fee-simple absolute title. Glenn v. Ashby, 
ante, 244, Williams v. R. RR. 200 N. C., 771. Hooker v. Forbes, 304. 


f Designation of Pcvisees and Leyatecs 


1. Whether a clause is a residuary. clause is not dependent upon any 
particular form of expression but upon the intention of the testator, 
and where a will provides that after the termination of a life estate 
that the whole estate should be reduced to cash and, after payment 
of certain specific bequests, distributed among a specific class: Held, 
where the legacy of one of the class lapses by the death of the 
legatee prior to the testator’s death, the amount of such legacy 
is thrown into the fund for distribution ameng the class named, 
and it docs not go to the next of kin of the legatee. C. S., 4166. 
Stevenson v. Trust Co., 92. 


®. Where a testator provides that after the termination of a life estate 
that the whole estate be reduced to cash and, after the payment 
of certain specific legacies, divided among his brothers and sisters 
and the brothers and sisters of his wife, if living, and if not living 
to their legal representatives: Held, construing the context of the 
entire instrument, the meaning of the words “legal representatives" 
is “children” or “issue,” and where one of the class is presumed 
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to be dead after absence of seven years, and leaves no children, 
the legacy to her lapses, and the amount thereof is thrown into 
the fund for distribution among the members of the class specified. 
Ibid, 


h Estates in Trust 
1. Where a will creates a trust for the benetit of the testator’s wife 


and directs that the trustee shall pay her during her life a certain 
sum per month out of the rents and profits, or if the rents and 
profits are insufficient therefor that he sell so much of the estate 
as is necessary to make such monthly payments, and directs that 
after her death the rents and profits be paid to his children equally 
until the youngest shall attain the age of forty, and then the estate 
to be equally divided between them, or if not Hving at that time. 
to their issue, and the rents and profits are not sufficient for the 
monthly payments, and in a suit thereunder all persons interested 
in the estate are made parties, and the contingent remaindermen 
hot in esse are properly represented by a guardian ad litem: Held, 
the court has jurisdiction to pass upon the question of the accept- 
ance by the trustee of a contract tendered by the widow in which 
she agrees to accept a monthly payment in a sum less than that 
stipulated in the will upon the payment of a certain sum in cash, 
and ifs judgment directing the trustee to aecept the contract to 
preserve the corpus of the estate for the administration of the 
trust is affirmed on appeal. Npeneer v. McCleneqhan, 662. 


Rights and Liabilities of Devisees and Legatees. 
a Gencral and Specific Bequests 
1. A general legacy is one which is chargeable generally upon the 


testator’s personal estate and which does not amount to a bequest 
of any specific part of the estate, while a specific legacy is a bequest 
of a particular thing or money specified and distinguished from all 
of the same kind, if being necessary to a specitic bequest that the 
testator described the property as belonging to him. Bost v. Morris, 
34. 


2. The will of the testator bequeathed to a named legatee “ten thousand 


dollars in stocks in an incorporated company or companies to be 
selected by her, at its then par value’ and a later item referred to 
the “rest and residue of my estate” etc.: Held, construing the will 
as a whole the testator unequivocally indicated his ownership of all 
the property, and manifested his intention that the stock should 
be selected out of those owned hy him and not to be purchased 
on the open market “at their market value,” and upon the exercise 
of the power of selection of the stock by the legatee the bequest 
was rendered specific and the legatee was entitled to all dividends 
declared thereon from the date of the testator's Ceath, and held 
further, the amount of the dividends in the executor’s hands being 
in excess of the inheritance tax, his assent to the legacy need not 
be postponed until the tax is paid by the legatee. Jbid. 


b Nature of Rights and Titles in General 
1. Action by bondholder to impress legacy with trust for payment of 


bond held properly dismissed, executor not being a party. Sims v. 
Dalton, 249. 
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c Right of Devisee to Convey Property 

1. Where a will devises all the testator’s property to a trustee to be held 
by her until his youngest child should attain the age of twenty-one, 
and directs that the property should then be divided one-third to 
each of his two children in fee and one-third to his wife for life 
with remainder over to the children and another devisee: Held, the 
testator’s children take a vested interest in the Jands devised which 
they could convey by their deed under our rule that any interest 
in land may be conveyed Including contingent interests and execu- 
tory devises as distinguished from mere rights, expectancies or 
possibilities. Patrick v. Beatty, 454. 


h Lapsed and Void Legacies 
1. Where a testator leaves all his property real and personal to his 
wife for life, and directs that after her death that the whole estate 
should be reduced to eash and, after payment of certain specific 
bequests, distributed among his brothers and sisters and the broth- 
ers and sisters of his wife, if living, and if not living, to their legal 
representatives: Held, where one of the brothers and the wife of 
such brother die prior to the death of the testator, and leave no 
children them surviving, the legacy as to them lapses they having 
acquired no interest under the will. Sfevenson uv. Trust Co., 92. 


WITNESSES (Character evidence see Criminal Law G c; impeaching and 
corroborating see Evidence D f). 
B Examination. 
a In General 
1. It is a matter within the discretion of the trial court in a criminal 


prosecution to permit the State to call and examine witnesses 
subpcenued by the defendant. S. v. Lancaster, 204. 


WORKMEN'S COMPENSATION ACT see Master und Servant F. 
WRONGFUL DEATH see Death B. 
ZONING ORDINANCES see Municipal Corporations Hb. 


